OSP Contract No. 09405
In-Car Digital Video System

CONTRACT FOR IN-CAR DIGITAL VIDEO SYSTEM
BETWEEN

STATE OF WASHINGTON

DEPARTMENT OF GENERAL ADMINISTRATION, OFFICE OF STATE PROCUREMENT

AND

INTERNATIONAL BUSINESS MACHINES CORPORATION
This Contract is made and entered into by and between the State of Washington (hereinafter called “State”) Department of General Administration, Office of State Procurement (hereinafter called "OSP"), located at (Street Address:) 210 11th Avenue Southwest, Room 201, General Administration Building, Olympia, Washington, 98504 (Mailing Address:) Post Office Box 41017, Olympia, WA 98504-1017; and
International Business Machines Corporation (IBM)
Telephone:
(360) 705-8880

410 11th Avenue Southeast
Facsimile:
(360) 352-6844

Olympia, Washington 98501
(hereinafter called "Contractor” or "IBM”).
This Contract has been established through direct negotiation as a single source of supply contract as authorized under Washington State law RCW 43.19.1906(3).

PURPOSE
The purpose of this contract is to supply and support the in-car digital video system requirements of the Washington State Patrol (WSP); and on a convenience contract basis to meet the needs of other Washington State agencies and members of the State of Washington Purchasing Cooperative (WSPC) and/or State of Oregon Cooperative Purchasing Program (DASCPP/ORCAPP).  

WSP’s initial estimated order quantity is 32 systems delivered for installation into WSP vehicles at WSP’s Olympia maintenance facility by December 31, 2005, with additional orders placed on an as-needed basis thereafter.  Orders placed by other Purchasers shall be on an as-needed basis.

No IBM hardware or software will be procured by the Purchaser under this Contract.  IBM hardware and IBM software are available under separate agreements from IBM.  

In consideration of the terms and conditions contained herein, or attached and incorporated and made a part hereof, the parties mutually agree as follows:

STATEMENT OF WORK

The Contractor shall furnish the necessary personnel, equipment, material and/or services and otherwise do all things necessary for or incidental to the performance of work as set forth in the Purchaser’s Purchase Order consistent with the provisions of this Contract.  The Purchaser’s Purchase Order shall include the statement of work regarding contract performance for that Purchaser and that order.
TERMS AND CONDITIONS

All rights and obligations of the parties to this Contract shall be subject to and governed by the following: the text of this Contract; Attachment A, Special Terms and Conditions; Attachment B, Definitions and Standard Terms and Conditions; Attachment C, Specifications; Attachment D, Price Sheets; Attachment E, Additional Services Terms and Conditions; Attachment F, Warranties; and Attachment G, IBM Maintenance which are attached hereto and incorporated herein.   

PERIOD OF PERFORMANCE AND EXTENSIONS

This Contract shall begin on the effective date of signing, and shall end on June 30, 2007, unless terminated sooner or extended by mutual agreement for additional periods up to a maximum of six (6) years as provided herein.

COMPENSATION

Purchaser shall pay for goods and services ordered through this Contract in accordance with their order (referencing the Statement of Work) and the pricing schedule provided in Attachment D, Price Sheets.

BILLING PROCEDURES

Purchaser will pay the Contractor within 30 calendar days of receipt of properly completed invoice or receipt of goods or services, whichever is later.  Invoices shall include such information as is necessary for the Purchaser to identify all goods and services provided and must clearly identify this Contract Number 09405 and the Purchaser’s order number.  No payment in advance or in anticipation of the delivery of goods and services shall be made by Purchasers.  Reference Attachment B, Definitions and Standard Terms and Conditions, paragraphs 22 and 23.   
INSURANCE
The Contractor shall at its own expense obtain and keep in force insurance coverage as set out in the Attachment B, Definitions and Standard Terms and Conditions, paragraph 36.  As a condition of contract performance, within fifteen (15) calendar days of contract’s effective date, Contractor shall furnish the State Procurement Officer evidence in the form of a Certificate of Insurance satisfactory to the State that insurance, in the kinds and minimum amounts specified herein has been secured.
TERMINATION FOR NON-ALLOCATION OF FUNDS

If funds are not allocated to the Washington State Patrol to continue this Contract in any future period, the State may terminate this Contract by giving thirty (30) calendar days written notice to the Contractor or work with Contractor to arrive at a mutually acceptable resolution of the situation.  The Washington State Patrol will not be obligated to pay any further charges for goods or services that would have been available through this contract.  OSP agrees to notify Contractor in writing of such non-allocation of funds at the earliest possible time.  No penalty shall accrue to the Washington State Patrol or any other Purchaser in the event this termination shall be exercised.  The Purchaser agrees to pay Contractor for actual Services provided and expenses incurred up through the date of termination.
ASSURANCES
OSP and the Contractor agree that all activity pursuant to this Contract will be in accordance with all the applicable current federal, State and local laws, rules, and regulations.

GOVERNANCE
This Contract shall be construed and interpreted in accordance with the laws of the State of Washington and the venue of any action brought hereunder shall be in the Superior Court for Thurston County.
ORDER OF PRECEDENCE
The items listed below are incorporated by reference herein.  In the event of an inconsistency in this Contract, unless otherwise provided herein, the inconsistency shall be resolved by giving precedence in the following order:

1. Applicable Federal and Washington State Statutes and Regulations;

2. Purchaser’s Purchase Order and the referenced Statement of Work and any subsequent change authorized;

3. The main text of this Contract; 
4. Attachment A, Special Terms & Conditions;

5. Attachment B, Definitions and Standard Terms & Conditions;

6. Attachment C, Specifications;

7. Attachment D, Price Sheets;   

8. Attachment E, Additional Services Terms and Conditions; 

9. Attachment F, Warranties;    

10. Attachment G, IBM Maintenance; and    

11. Any other provisions of the Contract incorporated by reference.

SEVERABILITY
If any provision of this Contract or any provision of any document incorporated by reference shall be held invalid, such invalidity shall not affect the other provisions of this Contract which can be given effect without the invalid provision, or part thereof if such remainder conforms to the terms and requirements of applicable law and the intent of this Contract, and to this end the provisions of this Contract are declared to be severable.

CONTRACT MANAGEMENT
The Contract Manager for each of the parties shall be responsible for and shall be the contact person for all communications regarding the performance or modification of this Contract.

	The Contract Manager for IBM is:
	The Contract Manager for OSP is:

	Jami Rivero

International Business Machines Corporation

400 North Brand Avenue

Glendale, CA  91203

Phone:

(818) 715-6913 X1
FAX:


E-Mail:
jlrivero@us.ibm.com
	Diane Donahoo, Contract Administrator
Office of State Procurement

Post Office Box 41017

Olympia, Washington  98504-4017

Phone:

(360) 902-7443

FAX:

(360) 586-2426
E-Mail:
ddonaho@ga.wa.gov


ALL WRITINGS CONTAINED HEREIN
This Contract consists of sixty-one (61) pages including the following attachments:

A
=
Special Terms and Conditions

B
=
Definitions and Standard Terms and Conditions

C
=
Specifications

D
=
Price Sheets
E
= 
Additional Services Terms and Conditions

F
= 
Warranties

G
=
IBM Maintenance 

This Contract sets forth in full all the terms and conditions agreed upon by the parties.  Any other agreement, representation, or understandings, verbal or otherwise, regarding the subject matter of this Contract shall be deemed to be null and void and of no force and effect whatsoever.  This Contract may be waived, changed, modified, or amended only by written agreement executed by both of the parties hereto.
IN WITNESS WHEREOF, the parties have executed this Contract.


State of Washington, Department of General 

International Business Machines Corporation
Administration, Office of State Procurement

____________________________________
____________________________________

Mark Paukert, (Signature)
(Date)
Dale Colbert, (Signature)
(Date)

Public Sector Principal
Purchasing Unit Manager

13-0871985

APPROVED AS TO FORM ONLY
(Federal Tax Identification Number)

409-000-208

______________________________________
(Washington State UBI Number)
Assistant Attorney General
(Signature)
(Date)

ATTACHMENT A

SPECIAL TERMS AND CONDITIONS
1. CONTRACTOR ADDRESSES

Order Placement Address: 

Customer Service: Attn: Mark Paukert

IBM Corporation
Phone: (503) 578-2411
15300 SW Koll Parkway
Fax: (845) 491-3249
Beaverton, OR 97007
E-mail: mpaukert@us.ibm.com
Billing Will Be From:

IBM Corporation 

PO Box 2150

Atlanta, GA 30301

Payment To Be Sent To:

IBM Corporation

PO Box 676673

Dallas, TX  75267-6673

2. CONTRACTOR’S INTERNET WEBSITE

For product information: http://www.ibm.com/products/us/
For warranty information: http://www.ibm.com/support/warranties/us/
3. SUBCONTRACTOR

As a subcontractor to IBM, Coban Research & Technology shall be responsible for providing in-car digital video solution consisting of the requisite in-car and back office hardware and software.
Coban Research & Technologies

12503 Exchange Dr., Ste. 536

Stafford, TX 77477
4. SUBCONTRACTOR’S (COBAN’S) INTERNET WEBSITE

For product information: http://www.cobantech.com/Products.htm
For warranty information: http://www.cobantech.com/custLogin.asp
5. ORDER LEAD-TIME

Materials, equipment or services will be delivered by December 31, 2005 for WSP’s initial estimated 32 system order if this Contract and WSP’s purchase order (with accompanying Statement of Work) are signed and received by November 21, 2005; and within forty-five (45) calendar days after receipt of order (ARO) for subsequent Purchase Orders.
6. LATE DELIVERY DAMAGES

Purchasers have an immediate requirement for the materials, equipment and/or services specified herein.  Damages will be assessed in the amount of actual direct damages incurred by the Purchaser as a result of Contractor’s failure to perform the Contract as specified herein.            
7. DESCRIPTIVE LITERATURE

Upon request, Contractor shall provide Purchaser descriptive literature describing all equipment and services available through this Contract.

8. PACKAGING

A. Specifications: Unless otherwise specified, goods are to be packaged in cartons meeting federal specifications.

B. Labeling:  Individual shipping cartons shall be labeled with the name of the ordering agency, order number, Contract number, contractor, and where applicable, date of manufacture, batch number, storage requirements, conditions, and recommended shelf life.  When available, Contractor is encouraged to offer product packaging with recycled content.

9. TECHNICAL SUPPORT

Coban’s Technical Support Department

12503 Exchange Dr., Ste. 536

Stafford, TX 77477

Phone:
(281)-277-8288, x161 (hardware)


(281) 277-8288, x110 (software)

Fax:
(281) 277-8256

E-mail:
info@cobantech.com
10. FACTORY AUTHORIZED SERVICE AND REPAIR FACILITIES

Pacific Electronics
Phone: (360) 459-5212

5711 Lacey Blvd. SE, Ste 301
Fax: (360) 

Lacey, WA
E-mail:
dneal@pacificelectronics.com

11. RETURN OF GOODS

For any issues regarding the return of Contract products supplied through this Contract that were damaged in shipment, Purchaser is to deal directly with IBM and not the subcontractor - Coban.

12. CURRENT CONTRACT INFORMATION DOCUMENT PREPARED AND POSTED ON OSP’S INTERNET WEBSITE

OSP’s Contract Manager will prepare a “Current Contract Information (CCI)” document summarizing Contract information needed by authorized Contract users to place orders through this Contract.  This summary document will be posted on OSP’s internet website and periodic updates will be prepared and posted as is necessary to reflect changes in the Contract or to otherwise provide needed information to Contract users so they may effectively reference Contract products, prices and terms and conditions in their orders.  The terms and conditions of this Contract, as periodically amended in writing by the OSP and the Contractor, shall prevail over the terms posted on OSP’s internet website.

13. RETENTION OF RECORDS

The Contractor shall maintain, for at least three years after completion of this Contract, all relevant records pertaining to this Contract.  This shall include, but not be limited to, all records pertaining to actual Contract performance from the date of Contract award.  It shall also include information necessary to document the level of utilization of MWBE’s and other businesses as subcontractors and suppliers in this Contract as well as any efforts the Contractor makes to increase the participation of MWBE’s.  If this Contract involves federal funds, Contractor shall comply with all record keeping requirements set forth in any federal rules, regulations, or statutes included or referenced in the Contract documents.

14. REPORTS

The Contractor(s) must provide the following report(s) to Office of State Procurement.

Sales and Subcontractor Report

A quarterly Sales and Subcontractor Report shall be submitted in the format provided by the Office of State Procurement.  You can get the report electronically at http://www.ga.wa.gov/PCA/forms/usage.doc.  Total purchases for each State agency, University, Community and Technical Colleges must be shown separately.  Total purchases for all political subdivisions and non-profit organizations may be summarized as one customer.  Additionally, all purchases by the State of Oregon or other Purchasers must be reported as an aggregate total.

The report shall include sales information (Section A) and the distribution of total sales or services by Purchaser (Section C).  Section B is not applicable to this Contract.

Reports should be rounded to nearest dollar.  Contractors will be provided with all necessary sample forms, instructions, and lists.  Reports are due thirty (30) days after the end of the calendar quarter, i.e., April 30th, July 31st, October 31st and January 31st.  

OSP Contract Manager Required Report

This report will be designed by the OSP Contract Manager to obtain information needed for bid design, contract negotiation, or any other OSP Contract Manager determined need.  Contractor shall report quarterly and summarized annually the number and price of systems and system components and services sold by ordering customer.   
15. PRICING AND ADJUSTMENTS

All Contract pricing is FOB Destination, freight prepaid and included, for any destination within the States of Washington or Oregon.

A.
Volume Discounts:

As shown in the table below, Purchasers will receive discounts based on the aggregate volume of purchases under this Contract.

	Total Contract Revenue
	Discount %

	$0 - $1,000,000
	0%

	$1,000,001 - $3,000,000
	1%

	$3,000,001 - $5,000,000
	2%

	$5,000,001 - $7,000,000
	3%


B.
Discount Terms:

There will be a contract true-up period every calendar year quarter end (i.e., Dec, 31 March 31, June 30, etc.) at which time Contractor will advise the OSP Contract Manager of any earned discounts based on the above table.  If a discount threshold has been reached, Contractor and the OSP Contract Manager will amend this Contract to reflect the adjusted prices.  Any purchases made after the pricing adjustment has been made will be transacted against the new pricing schedule.

Except for implementation of above additional discounts, Contract pricing shall remain firm and fixed for 180 calendar days after the effective date of the Contract.  Thereafter, adjustments in Contract pricing will be considered at the discretion of the State Procurement Officer and shall:

· clearly identify the item(s) impacted by the increase.

· reflect price increases/decreases received by IBM from Coban.

· be filed with the OSP Contract Manager (State Procurement Officer) a minimum of 30 calendar days before the effective date of proposed increase in Contract pricing.

· be accompanied by documentation acceptable to the OSP Contract Manager (State Procurement Officer) sufficient to warrant the increase.
16. CONTRACTOR PERFORMANCE

The State, in conjunction with purchasers, monitors and maintains records of Contractor performance.  Said performance shall be a factor in evaluation and award of this and all future contracts.  Purchasers will be provided with product/service performance report forms to forward reports of superior or poor performance to the State Procurement Officer.

17. CONTRACT ADDITIONS AND DELETIONS

During the term of this Contract, with mutual agreement between the Contractor and the OSP Contract Manager (State Procurement Officer), products and services may be added or deleted from this Contract to accommodate technological improvements/enhancements and/or to accommodate growth in back office system operations, provided Contractor maintains the same pricing structure as was established on the original Contract.  The OSP Contract Manager may require supporting documentation to support claims that the same price structure is maintained relevant to Contract additions.

18. MATERIALS AND WORKMANSHIP

The Contractor shall be required to furnish all materials, equipment and/or services necessary to perform contractual requirements.  Materials and workmanship in the construction of equipment for this Contract shall conform to all codes, regulations and requirements for such equipment, specifications contained herein in Attachment C (or as otherwise modified in an individual Purchaser’s Purchase Order as mutually agreed between Contractor and Purchaser), and the normal uses for which intended.  Materials shall be manufactured in accordance with the best commercial practices and standards for this type of equipment.

19. RESERVED 

20. LIMITATION OF LIABILITY
The parties agree that neither IBM, the State, nor any Purchaser hereunder, shall be liable to each other, regardless of the form of action, for consequential damages.  The parties further agree that neither shall be liable to the other for any lost profits or any demand or claim, regardless of the form of action, against either party by any other person except a claim or demand based on patent or copyright infringement, in which case liability shall be as set forth elsewhere in this Contract.  

Neither IBM, the State, nor any Purchaser hereunder, shall be liable for damages arising from causes beyond the reasonable control and without the fault or negligence of IBM, the State, or the Purchaser, or their respective subcontractors.

Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of any governmental body acting in either its sovereign or contractual capacity, war, explosions, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the delays must be beyond the reasonable control and without fault or negligence of IBM, the State, the Purchaser or their respective subcontractors.

If delays are caused by the default of a subcontractor without its fault or negligence, neither IBM, the State, nor the Purchaser, shall be liable for damages for delays, unless the supplies or services to be furnished by their subcontractors were obtainable on comparable terms from other sources in sufficient time to permit IBM, the State, or the Purchaser to meet its required performance schedule.

Nothing in this section shall diminish the State, or Purchaser's right to recover direct damages as specified elsewhere, nor IBM's right to recover any charges and payments incurred by Purchaser hereunder.

No party hereunder, shall be liable for personal injury or damage to tangible property except personal injury or damage to tangible property proximately caused by its respective fault or negligence.

21. LIMITATION OF REMEDIES

A.
During the scope of and in performance of Contractor’s services during the project described in this Contract, and not arising from Purchaser’s use or implementation of any services or Materials provided by Contractor pursuant to this Contract, circumstances may arise where, because of a default on the part of IBM or other liability, the State and/or Purchaser will be entitled to recover damages from IBM.  In each such instance, regardless of the basis on which the State and/or Purchaser is entitled to claim damages, notwithstanding any other provision, IBM shall be liable only for:

1.
payments referred to in the PATENTS AND COPYRIGHTS provision of this Contract,
2.
bodily injury (including death), and damage to real property and tangible personal property; and

3.
the amount of any other actual loss or damage, up to the greater of $100,000.00 or the charges (if recurring, 12 months' charges apply) for the Product or Service that is the subject of the claim.

B.
This limit also applies to any of IBM's subcontractors and program developers, it is the maximum for which they are collectively responsible.

C.
Unless specifically agreed to in the Purchase Order, under no circumstances is IBM, their subcontractors, or program developers liable for any of the following even if informed of their possibility: 

1. 
loss of, or damage to, Purchaser records or data;

2. 
special, incidental or indirect damages or for any economic consequential damages; or
3. 
lost profits, business, revenue, goodwill, or anticipated savings.

22. PROPRIETARY DATA

Any document(s) or information which the Contractor believes is exempt from public disclosure (RCW 42.17.310) shall be clearly identified and placed in a separate envelope marked with the words “Proprietary Data” along with a statement of the basis for such claim of exemption.  The State’s sole responsibility shall be limited to maintaining the above data in a secure area and to notify Contractor of any request(s) for disclosure within a period of six (6) years from date of establishment of Contract.  Failure to so label such materials or failure to provide a timely response after notice of request for public disclosure has been given shall be deemed a waiver by the Contractor of any claim that such materials are, in fact, so exempt.

23. PURCHASER’S RIGHT TO ACQUIRE HARDWARE AND/OR SOFTWARE

Purchaser reserves the right to acquire equipment and software proposed by the Contractor from alternate sources.  Such acquisitions will be identical to those items proposed by the Contractor or will be agreed upon with the Contractor if not identical.  Purchaser reserves the right to work with the Contractor to ensure that purchase and license terms negotiated with third party supplier(s) is at least comparable to what Purchaser would expect to obtain if Purchaser negotiated separately.
24. STANDARD OF PERFORMANCE AND ACCEPTANCE
Standards of performance, completion criteria, and acceptance procedures shall be addressed for each particular engagement in the applicable Purchaser's Purchase Order and accompanying Statement of Work. 
25. WARRANTY
IBM represents the following:  

A. The Warranty for equipment purchased under this Contract will be provided by Coban, as  shown below Coban’s Warranty in Attachment F.  

B. The Warranty for Services under this Contract will be provided by IBM, as shown below in Attachment F.
26. CONTRACTOR COMMITMENTS AND RESPONSIBILITIES
A.
Any written commitment by IBM within the scope of this Contract shall be binding upon IBM.  Failure of IBM to fulfill such a commitment may constitute breach and shall render IBM liable for remedies due the Purchaser under the terms of this Contract.

B.
For purposes of this Contract, a commitment by IBM, which must be in writing, is: (1) prices and options committed to remain in force over a specified period(s) of time; (2) any representation by IBM in a proposal or supporting documents as to training to be provided, services to be performed, prices and options committed to remain in force over a fixed period of time or any other similar matter regardless of the fact that the duration of such commitment may exceed the duration of this Contract.

27. PATENTS AND COPYRIGHTS
If a third party claims that a Product IBM provides to Purchaser infringes that party's patent or copyright, IBM will defend the State and/or the Purchaser against that claim at its expense and pay all costs, damages, and attorney's fees that a court finally awards or that are included in a settlement approved by IBM, provided that Purchaser:

A.
promptly notifies Contractor in writing of the claim, but Purchaser’s failure to provide timely notice shall only relieve Contractor from its indemnification obligations if and to the extent such late notice prejudiced the defense or resulted in increased expense or loss to Contractor; and

B.
allows IBM to control, and cooperates with IBM in, the defense and any related settlement negotiations.

Remedies

If such a claim is made or appears likely to be made, Purchaser agrees to permit IBM to enable Purchaser to continue to use the Product, or to modify it, or replace it with one that is at least functionally equivalent.  If IBM determines that none of these alternatives is reasonably available, Purchaser agrees to return the Product to IBM on its written request.  IBM will then give Purchaser a credit equal to:

A.
for a Product, your net book value provided Purchaser has followed generally-accepted accounting principles;

B.
for Materials, the amount Purchaser paid IBM for the creation of the Materials.

This is IBM’s entire obligation to Purchaser regarding any claim of infringement.

Claims for Which IBM is Not Responsible

IBM has no obligation regarding any claim based on any of the following:

A.
anything Purchaser provides which is incorporated into a Product or IBM’s compliance with any designs, specifications, or instructions provided by Purchaser or by a third party on Purchaser’s behalf;

B.
Purchaser’s modification of a Product, or an IBM program’s use in other than its specified operating environment;

C.
the combination, operation, or use of a Product with other products not provided by IBM as a system, or the combination, operation or use of a Product with any product, data, apparatus, or business method that IBM did not provide, or the distribution, operation or use of a Product for the benefit of a third party outside Purchaser’s organization; or

D.
infringement by a non-IBM Product or an Other IBM program alone.

28. RESERVED

29. EQUIPMENT COMPATIBILITY

Contractor shall notify Purchaser of the existence of any compatibility issues between Contractor’s equipment and Purchaser’s already existing hardware, software, and cabling related to this in-car video solution.  Purchaser shall provide Contractor with a list of any existing hardware, software, and cabling related to this in-car video solution, as necessary.
30. SPARE PARTS FOR EQUIPMENT

Contractor shall make available OEM replacement parts, or Purchaser-approved equivalent, for five (5) years from the date of the initial delivery to Purchaser.

31. SOFTWARE LICENSE GRANT

Contractor grants to Purchaser a non-exclusive, perpetual and irrevocable license to use the software and related documentation according to the terms and conditions of this Contract.  Contractor shall maintain all title, copyright, and other proprietary rights in the software.  Purchaser does not acquire any rights, express or implied, in the software, other than those specified in this Contract.  Contractor hereby warrants and represents to Purchaser that Contractor is the owner of the software licensed hereunder or otherwise has the right to grant to Purchaser the licensed rights to the software provided by Contractor through this Contract without violating any rights of any third party worldwide.  Contractor represents and warrants that Contractor has the right to license the software to Purchaser as provided in this Contract; and that Purchaser’s use of the software and documentation within the terms of this Contract will not infringe upon any copyright, patent trademark or other intellectual property right worldwide or violate any third party’s trade secret, contract or confidentiality rights worldwide.  Contractor represents and warrants that: (i) Contractor is not aware of any claim, investigation, litigation, action, suit or administrative or judicial proceeding pending or threatened based on claims that the software infringes any patents, copyrights, or trade secrets of any third party, and (ii) that Contractor has no actual knowledge that the software infringes upon any patents, copyrights, or trade secrets of any third party.

32. PHYSICAL MEDIA WARRANTY

Contractor warrants to Purchaser that each licensed copy of the software provided by Contractor is and will be free from physical defects in the media that tangibly embodies the copy (the “Physical Media Warranty”).  The Physical Media Warranty does not apply to defects discovered more than thirty (30) calendar days after the date of acceptance of the software copy by Purchaser.

Contractor shall replace, at Contractor’s expense including shipping and handling costs, any software copy provided by Contractor that does not comply with this warranty.

33. NO SURREPTITIOUS CODE WARRANTY
Contractor represents to Purchaser that no licensed copy of the software provided to Purchaser will knowingly introduce any Self-Help Code nor any Unauthorized Code as defined below.  Contractor further represents that Contractor will not knowingly introduce, via modem or otherwise, any code or mechanism that electronically notifies Contractor of any fact or event, or any key, node, lock, time-out or other function, implemented by any type of means or under any circumstances, which may restrict Purchaser’s use of or access to any program, data or equipment based on any type of limiting criteria, including frequency or duration of use for any copy of the software provided to Purchaser under this Contract. This warranty is referred to in this Contract as the “No Surreptitious Code Warranty.”

As used in this Contract, “Self-Help Code” means any back door, time bomb, drop dead device, or other software routine designed to disable a computer program automatically with the passage of time or under the positive control of a person other than a licensee of the software.  Self-Help Code does not include software routines in a computer program, if any, designed to permit an owner of the computer program (or other person acting by authority of the owner) to obtain access to a licensee’s computer system(s) (e.g., remote access via modem) solely for purposes of maintenance or technical support.

As used in this Contract, “Unauthorized Code” means any virus, Trojan horse, worm or other software routines or equipment components designed to permit unauthorized access to disable, erase, or otherwise harm software, equipment, or data; or to perform any other such actions.  The term Unauthorized Code does not include Self-Help Code.

34. REAUTHORIZATION CODE

Contractor’s software shall not require a reauthorization code in order for the software to remain functional upon Purchaser’s movement of the software to another computer system.

35. SOFTWARE UPGRADES AND ENHANCEMENTS

Contractor shall:

· Supply at no additional cost updated versions of the software to operate on upgraded versions of operating systems, upgraded versions of firmware, or upgraded versions of hardware within initial one year or extended warranty periods.

· Supply at no additional cost updated versions of the software that encompass improvements, extensions, maintenance updates, error corrections, or other changes that are logical improvements or extensions of the original products supplied to Purchaser within initial one year or extended warranty periods.

36. SOFTWARE MAINTENANCE AND SUPPORT SERVICES

 A.
In the event that Purchaser reports a problem, Contractor shall provide a replacement copy or correction service at no additional cost to Purchaser for any error, malfunction, or defect in software (that is recognized as a known defect or diagnosed by a Coban Software development engineer as an unknown defect/bug.  Defects/Malfunctions/Errors caused by the introduction of 3rd party applications, Network Security restrictions, Network changes, operator error or other circumstances that directly affect ANY component of the DVMS storage solution and is the proven cause of the defect/malfunction/error, will result in the Contractor submitting and invoice to the purchaser for travel and expenses, if an onsite technician is dispatched, as well as for labor involved ) that, when used as delivered, fails to perform in accordance with the specifications and that Purchaser shall bring to Contractor’s attention.  Contractor shall undertake such correction service as set forth below and shall use commercially reasonable efforts to make corrections in a manner that is mutually beneficial.  Contractor shall disclose all known defects and their detours or workarounds to Purchaser.
B.
In addition, Contractor shall provide the following services:

· Help Desk Services. Contractor shall provide Help Desk Services for reporting errors and malfunctions and trouble shooting problems.  Contractor’s Help Desk Services shall be web-based and/or by toll-free telephone lines and/or via e-mail.  Contractor’s Help Desk Services shall consist of the following Services:

· Assistance related to questions on the use of the subject software;

· Assistance in identifying and determining the causes of suspected errors or malfunctions in software;

· Advice on detours or workarounds for identified errors or malfunctions, where reasonably available;

· Information on errors previously identified by Purchaser and reported to Contractor and detours to these where available; and

· Advice on the completion and authorization for submission of the required form(s) reporting identified problems in the software to Contractor.

· On-Site Support. If a problem occurs that significantly impacts Purchaser’s usage of the software and remains unidentified or unresolved after Purchaser has utilized the detour or code correction prescribed by Contractor (and is covered under the existing standard contract warranty and does not fall within the “Non-Warranty” circumstances listed in Item 31-A.  If error/malfunction/defect is a NON Warranty item, a technician can and will be dispatched at the Purchasers request at an agreed upon rate for Travel, Expenses & Labor.), Contractor will dispatch a qualified representative to the system location during business days and hours.  The representative must arrive within a mutually agreed upon timeframe as defined in the Statement of Work.  This representative shall have the qualifications necessary to provide advice and assistance in diagnosis and identification of software errors or malfunctions.
When Contractor performs services pursuant to this Contract that require the use of Purchaser’s equipment, Purchaser agrees to make the equipment available at reasonable times and in reasonable time increments, and in no event will Purchaser charge Contractor for such use.

· Maintenance Release Services. Contractor will provide error corrections and maintenance releases to the software that have been developed by Contractor.  Such releases shall be licensed to Purchaser pursuant to the terms and conditions of the applicable software license agreement.  Each maintenance release will consist of a set of programs and files made available in the form of machine-readable media and will be accompanied by a level of documentation adequate to inform Purchaser of the problems resolved including any significant differences resulting from the release which are known by Contractor.  Contractor agrees that each maintenance release of software will be compatible with the then-current unaltered release of software applicable to the computer system.

37. SOFTWARE DOCUMENTATION

Contractor shall provide two (2) complete sets of documentation for each software order, including technical, maintenance, and installation information.  Contractor shall also provide two (2) complete sets of documentation for each updated version of software Contractor provides pursuant to the Software Upgrades and Enhancements section.  Contractor shall provide the documentation on or before the date Contractor delivers its respective software.  There shall be no additional charge for this documentation or the updates, in whatever form provided.  Contractor’s software documentation shall be comprehensive, well structured, and indexed for easy reference.  If Contractor maintains its technical, maintenance and installation documentation on a web site, Contractor may fulfill the obligations set forth in this section by providing Purchaser access to its web-based documentation information.  Contractor may also provide such information on CD-ROM.  Contractor grants Purchaser the right to make derivative works, update, modify, copy or otherwise reproduce the documentation furnished pursuant to this section at no additional charge per the terms and conditions of the applicable software license agreement.

ATTACHMENT B
DEFINITIONS AND STANDARD TERMS AND CONDITIONS
I.
DEFINITIONS

This section contains definitions applicable to this contract.  Additional definitions in WAC-236-48-003 also apply to this contract.
1. ALTERNATE

Goods or services that deviate with respect to features, performance, or use from the goods or services specified in the procurement document.

2. CONTRACT

An agreement, or mutual assent, between two or more competent parties with the elements of the agreement being offer, acceptance, and consideration.

3. CONTRACTOR

An individual, company, corporation, firm, or combination thereof with whom the State of Washington develops a contract for the procurement of goods or services.

4. CONTRACTOR'S REPRESENTATIVE

An individual designated by the Contractor to act on its behalf and with the authority to legally bind the Contractor concerning the terms and conditions set forth in contract documents.

· Designation:  Contractor shall provide name, address, and phone number of Contractor(s) representative as required.)

· Responsibility:  Contractor’s representative shall function as the primary point of contact, shall provide supervision and coordination and shall take corrective action as necessary to meet contractual requirements.

· Availability:  Contractor’s representative, or designee, shall be available at all times during normal working hours throughout the term of the contract.

5. CONVENIENCE CONTRACT

A contract is established strictly to facilitate ordering without conducting repetitive solicitations.  Purchasers have the option to purchase elsewhere.

6. RESERVED
7.  RESERVED
8. EQUAL

Goods or services that meet or exceed the quality, performance, and use of the brand, model, or specifications.
9. EQUIPMENT

Equipment shall mean the same as Machine.
10. FREE ON BOARD (FOB) DESTINATION

State accepts legal title of goods at point of delivery.  Contractor determines mode of freight and accepts responsibility for payment of freight charges.  Contractor accepts responsibility for processing of freight claims.

11. LEAD TIME

The period of time between when the Contractor receives the order and the agency receives the goods.

12. MACHINE

Machine is a machine, its features, conversions, upgrades, elements, or accessories, or any combination of them.  The term "Machine" includes an IBM Machine and any non-IBM Machine (including other equipment or product) that IBM may provide to Purchaser.

13. MATERIALS

Materials are literary works or other works of authorship (such as programs, program listings, programming tools, documentation, reports, drawings and similar works) that IBM may deliver to Purchaser as part of a Service.

14. RESERVED
15. NON-CONTRACTOR PROGRAM

Non-Contractor program is a program licensed under a separate third party license agreement.

16. POLITICAL SUBDIVISION

Any unit of local government within the States of Washington and/or Oregon that receives state funds; e.g. cities, counties, school districts, special purpose districts, local service districts, is a member of the states’ purchasing co-op, and is authorized to purchase from state contracts by inter local agreements.  For the State of Oregon, the term “political subdivision” includes nonprofit corporations and Institutions of higher education (e.g. Colleges and Universities, Community and Technical Colleges).

17. PRODUCT

Product is a Machine or a program.

18. RESERVED 
19. PURCHASE ORDER

Purchase Order shall mean the document supplied by the Purchaser and expressly authorized by each party, which is intended to confirm the specific details of the Purchaser's order under this Contract.  These documents may include, but are not limited to, supplements, exhibits, addenda, statements of work, invoices, Purchaser's written request for such goods or services, etc.
20. PURCHASER

Means any of the following entities utilizing this Contract: all members of the State of Washington State Purchasing Cooperative (WSPC) and/or State of Oregon Cooperative Purchasing Program (DASCPP/ORCPP) including where applicable: state agencies, political subdivisions of Washington or Oregon states, Institutions of higher education (e.g. College and Universities, Community and Technical Colleges) who choose not to purchase independently under RCW 23.B.10.029.

21. SERVICE

Service is performance of a task, provision of advice and counsel, assistance, support, or access to a resource (such as access to an information database) that the Contractor makes available to the Purchaser.

22. SOFTWARE

Software shall mean the same as program hereunder.
23. STATE AGENCY

State Institutions, colleges, community colleges, technical colleges, college districts, and universities, the offices of the elective state officers, the supreme court, the court of appeals, the administrative and other departments of state government, and the offices of all appointive officers of the state.

24. STATE PROCUREMENT OFFICER (SPO)

An individual designated by the State of Washington, Department of General Administration, Office of State Procurement to act on behalf of the State to develop and administer contracts within the limits established by law.

25. SUPPLIER

A business that provides or furnishes goods, materials, or services.

26. SUBCONTRACTOR

A person or business who is providing or performing an essential aspect of the contract under the direction of the Contractor.

II.
STANDARD TERMS AND CONDITIONS

The terms and conditions in this section apply to this Contract, except as noted.

1. ENTIRE AGREEMENT

This document, including all attachments and subsequently issued amendments, comprises the entire agreement between the State of Washington and the Contractor and shall be governed by the laws of the State of Washington incorporated herein by reference.  The venue for legal action shall be the Superior Court for the State of Washington, County of Thurston.

2. CONFLICT AND SEVERABILITY

Conflict:  In the event of conflict between Contract documents and applicable laws, codes, ordinances or regulations, the most stringent or legally binding requirement shall govern and be considered a part of this Contract to afford the State maximum benefits.

Severability:  Any provision of this document found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of the document.
3. ANTITRUST

The State maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the Purchaser.  Therefore, the Contractor hereby assigns to the State any and all claims for such overcharges except overcharges which result from antitrust violations commencing after the price is established under this Contract and which are not passed on to the State under an escalation clause.

4. NONDISCRIMINATION

A.
Employment: Acceptance of this Contract binds the Contractor to the Terms and Conditions of Section 601, Title VI, Civil Rights Act of 1964, as may be amended: In that "No person in the United States shall, on the grounds of race, color, national origin, sex, or age, be excluded from participation in, be denied the benefits of, or be subject to discrimination under any program or activity receiving Federal financial assistance."  In addition, "No otherwise qualified handicapped individual in the United States shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance."  Unless exempted by Presidential Executive Order #11246, as may be amended or replaced and applicable regulations there under, Contractor shall not discriminate against any employee or applicant for employment.

B
Contracting: Contractors shall not create barriers to open and fair opportunities for all businesses including MWBE’s to participate in all State contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction, and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, or the presence of any mental, or physical disability in an otherwise qualified disabled person.

5. WORKERS RIGHT TO KNOW

Recently passed "right to know" legislation required the Department of Labor and Industries to establish a program to make employers and employees more aware of the hazardous substances in their work environment.  WAC 296-62-054 requires among other things that all manufacturers/distributors of hazardous substances, including any of the items listed on this Contract, must include with each delivery completed Material Safety Data Sheets (MSDS) for each hazardous material.  Additionally, each container of hazardous material must be appropriately labeled with:

· The identity of the hazardous material,

· Appropriate hazardous warnings, and

· Name and address of the chemical manufacturer, importer, or other responsible party.

Labor and Industries may levy appropriate fines against employers for noncompliance and agencies may withhold payment-pending receipt of a legible copy of the MSDS.  It should be noted that OSHA Form 20 is not acceptable in lieu of this requirement unless it is modified to include appropriate information relative to "carcinogenic ingredients" and "routes of entry" of the product(s) in question.

6. GIFTS AND GRATUITIES

In accordance with RCW 43.19.1937 and 1939 and RCW 42.52.150 and 160, it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business practices to another to refrain from submitting a proposal.  Further RCW 43.19.1937 and the Ethics in Public Service Law, Chapter 42.52 RCW prohibits state officers or employees from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.

7. RIGHTS AND REMEDIES  

In the event of any claim for default or breach of Contract, no provision in this document or in the bidder's offer shall be construed, expressly or by implication, as a waiver by either party of any existing or future right and/or remedy available by law.  Failure of either party to insist upon the strict performance of any term or condition of the Contract or to exercise or delay the exercise of any right or remedy provided in the Contract or by law, or the acceptance of (or payment for) materials, equipment or services, shall not release the other party from any responsibilities or obligations imposed by this Contract or by law, and shall not be deemed a waiver of any right of either party to insist upon the strict performance of the Contract.

8. PROTESTS

Protests shall be filed and resolved in accordance with Washington Administrative Code (WAC) 236-48-141 through 143.  Protests filed prior to award are to be addressed to the SPO in charge of the bid.

Protests filed after the award, and in accordance with above referenced WAC, are to be addressed to the Director, Office of State Procurement.  Consistent with that WAC, should the Director, as a result of the protest review process, decide, “that the award should not have been made, he/she shall notify the bidder who received the award of his/her intent to cancel the award and the reasons therefore.”  If an award is cancelled as a result of a protest filed after award, the State shall not be liable to the awardee for, and the awardee shall not claim against the State, any alleged (a) bid preparation charges, (b) cost incurred to ensure that the awardees bid is responsive, (c) claims for anticipated lost profits, or (d) claims for damages.

9. SAVE HARMLESS

Contractor shall defend, indemnify, and save Purchaser harmless from and against any claims, including reasonable attorneys’ fees resulting from such claims, by third parties for any or all injuries to persons or damage to property of such third parties arising from intentional, willful, or negligent acts or omissions of Contractor, its officers, employees, or agents, or Subcontractors, their officers, employees, or agents. Contractor’s obligation to defend, indemnify, and save Purchaser harmless shall not be eliminated or reduced by any alleged concurrent Purchaser negligence.

10. PERSONAL LIABILITY

It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the State of Washington be in any way personally liable or responsible for any covenant or agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this Contract.

11. SUPERVISION AND COORDINATION

Contractor shall:

· Competently and efficiently, supervise and direct the implementation and completion of all Contract requirements specified herein.

· Designate a representative(s) with the authority to legally commit Contractor's firm.  All communications given or received from the Contractor's representative shall be binding on the Contractor.

· Promote and offer to Purchasers only those materials, equipment, and/or services as stated herein and allowed for by contractual requirements.  Violation of this condition will be grounds for Contract termination.

12. ADVERTISING

Contractor shall not advertise or publish information concerning this Contract in any form or media without prior written consent from the SPO.

13. SUBCONTRACTS/ASSIGNMENT

Contractor shall not subcontract or assign its obligations under this Contract without the prior written consent of the SPO.  The Contractor shall be responsible to ensure that all requirements of the Contract shall flow down to any and all subcontractors.

14. TAXES, FEES AND LICENSES

A.
Taxes:  Where required by state statute or regulation, Contractor shall pay for and maintain in current status and all taxes that are necessary for contract performance.  Unless otherwise indicated, the Purchaser agrees to pay State of Washington sales or use taxes on all applicable consumer services and materials purchased.  No charge by Contractor shall be made for federal excise taxes and the Purchaser agrees to furnish Contractor with an exemption certificate where appropriate.  Sales tax shall not be included in bid pricing submitted.

B.
Collection of Retail Sales Tax: In state suppliers: In general, in state suppliers engaged in retail sales activities within Washington State are required to collect and remit sales tax to Department of Revenue.

C.
Out-of-state suppliers: In general, out-of-state suppliers must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in Washington State is significantly associated with supplier’s ability to establish or maintain a market for its products in Washington State.  Examples of such activity include where the supplier either directly or by an agent or other representative:

· Maintains an in-state office, distribution house, sales house, warehouse, service enterprise, or any other in-state place of business; or

· Maintains an in-state inventory or stock of goods for sale; or

· Regularly solicits orders from customers located within state via sales representatives entering the state; or

· Sends other staff into the state (e.g. product safety engineers, etc.) to interact with customers in an attempt to establish or maintain market(s); or

· Other factors identified in WAC chapter 458-20.

D.
Out-of-state suppliers meeting one of the above criteria must register and establish an account with the Department of Revenue (DOR).  Refer to WAC 458-20-193 (7 through 9) or call Department of Revenue at (800) 647-7706.  When out-of-state suppliers are not required to collect and remit “use tax”, the agency is responsible for paying this tax, if applicable, directly to DOR.

E.
Fees/Licenses: Prior to Contract performance the Contractor shall pay for and maintain in a current status, any license fees, assessments, permit charges, etc., which are necessary for Contract performance.  It is the Contractor's sole responsibility to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this Contract.

F.
Customs/Brokerage Fees: Contract prices include ALL customs duties, brokerage or import fees where applicable.  Contractor shall take all-necessary actions to ensure that materials or equipment purchased are expedited through customs.  Failure to do so may subject Contractor to damages as identified in this Contract and/or to other administrative actions considered appropriate.

G.
Supplier is to calculate and enter the appropriate Washington State and local sales tax on the invoice.  Tax is to be computed on new items after deduction of any trade-in in accordance with WAC 458-20-247.

H.
Orders for tangible personal property which become a component part of ferry vessels of the State of Washington or local government units in the State of Washington are exempt from use tax under RCW 82.12.0279.

15. LIENS, CLAIMS AND ENCUMBRANCES

All materials, equipment, or services shall be free of all liens, claims, or encumbrances of any kind and if the Purchaser requests, a formal release of same shall be delivered to the Purchaser.

16. DELIVERY

A.
Time:  Delivery must be made during normal work hours and within time frames proposed herein and subsequently accepted by the Purchaser.  Failure to comply may subject Contractor to non-delivery assessment charges and/or liquidated damages as appropriate.  The Purchaser reserves the right to refuse shipment when delivered after normal working hours.  Contractor shall verify specific working hours of Purchaser and so instruct carrier(s) to deliver accordingly.  The acceptance by the Purchaser of late performance with or without objection or reservation by the Purchaser shall not waive the right to claim damage for such breach, nor preclude the Purchaser from pursuing any other remedy provided herein, including termination, nor constitute a waiver of the requirements for the timely performance of any obligation remaining to be performed by Contractor.

B.
Terms:  Unless otherwise specified, all goods are to be shipped FOB Destination freight prepaid and included.  Where specific authorization is granted to ship goods FOB shipping point, Contractor agrees to prepay all shipping charges, route as instructed or if instructions are not provided, route by cheapest common carrier.  Each invoice for shipping charges shall contain the original or a copy of the freight bill indicating that the payment for shipping has been made.  The Purchaser reserves the right to refuse COD shipments.

C.
Location:  All deliveries are to be made to the applicable delivery location in accordance with Interstate Commerce Commission rules or as indicated in purchase order.  When applicable, Contractor shall take necessary actions to safeguard items during inclement weather.

D.
Unauthorized:  In no case shall Contractor initiate performance prior to receipt of written or verbal authorization from authorized Purchasers.  Expenses incurred otherwise shall be borne solely by the Contractor.

17. INSPECTION AND REJECTION

The Purchaser's inspection of all materials and equipment upon delivery is for the sole purpose of identification.  Such inspection shall not be construed as final acceptance, or as acceptance of the materials or equipment, if materials or equipment does not conform to contractual requirements.  If there are any apparent defects in the materials or equipment at the time of delivery, the Purchaser will promptly notify the Contractor thereof.  Without limiting any other rights, the Purchaser and/or the State at its option, may require the Contractor to:

· Repair or replace, at Contractor's expense, any or all of the damaged goods, or

· Refund the price of any or all of the damaged goods, or

· Accept the return of any or all of the damaged goods.

18. TITLE AND RISK OF LOSS

Regardless of FOB point, Contractor agrees to bear all risks of loss, injury, or destruction of goods and materials ordered herein which occur prior to delivery and acceptance.  Such loss, injury, or destruction shall not release Contractor from any obligation hereunder.

19. PERFORMANCE

Acceptance by the Purchaser of unsatisfactory performance with or without objection or reservation shall not waive the right to claim damage for breach, or terminate the Contract, nor constitute a waiver of requirements for satisfactory performance of any obligation remaining to be performed by Contractor.

20. IDENTIFICATION

All invoices, packing lists, packages, instruction manuals, correspondence, shipping notices, shipping containers, and other written documents affecting this Contract shall be identified by the applicable purchase order or field order number.  Packing lists shall be enclosed with each shipment, indicating the contents therein.

21. CHARGES FOR HANDLING

No charges will be allowed for handling that includes but is not limited to packing, wrapping, bags, containers, or reels, unless otherwise stated herein.

22. INVOICING

Contractor shall provide an original and two (2) copies of invoices.  Each invoice shall be submitted as required by the Contract and shall reference the Contract and field order or purchase order number.

23. PAYMENT

Payment will be made by the state agency or political subdivision indicated on ordering document.  Invoices will not be processed for payment nor will the period of cash discount commence until receipt of a properly completed invoice and until all invoiced items are received and satisfactory performance of Contractor has been attained.  If an adjustment in payment is necessary due to damage or dispute, the cash discount period shall commence on the date final approval for payment is authorized.  Under "Chapter 39.76 RCW," if Purchaser fails to make timely payment(s), Contractor may invoice for 1% per month on the amount overdue or a minimum of $1.00.  Payment will not be considered late if a check or warrant is mailed within the time specified.  If no terms are specified, net 30 days will automatically apply.  Payment(s) made in accordance with Contract terms shall fully compensate the Contractor for all risk, loss, damages or expense of whatever nature and acceptance of payment shall constitute a waiver of all claims submitted by Contractor.

Payment for materials or equipment received or for services rendered shall be made by warrant issued from the Washington State Treasury and redeemable in U.S. dollars.  Unless otherwise indicated, the State’s sole responsibility shall be to issue this warrant.  Any bank or transaction fees or similar costs associated with currency exchange procedures shall be fully assumed by the Contractor.

24. ADDITIONS OR DELETIONS

The State reserves the right to add or delete items, agencies, or locations, as determined to be in the best interest of the State.  Added items, agencies or locations will be related to those on Contract and additions or deletions will not represent a significant increase or decrease in size or scope of the Contract.  Such additions or deletions will be by mutual agreement, will be at prices consistent with the original price structure, and will be evidenced by issuance of a written contract change notice from the SPO.

25. CONTRACT SUSPENSION

The State may at any time and without cause, suspend the Contract or any portion thereof, for a period of not more than thirty (30) calendar days, by written notice to the Contractor.  Contractor shall resume performance within thirty (30) calendar days of written notice from the State.
26. BREACH, DEFAULT, TERMINATION

A.
Breach:  A breach of a term or condition of the Contract shall mean any one or more of the following events:  (1) Contractor fails to perform the services by the date required or by a later date as may be agreed to in a written amendment to the Contract signed by the State; (2) Contractor breaches any warranty or fails to perform or comply with any term or agreement in the Contract; (3) Contractor makes any general assignment for the benefit of creditors; (4) in the State’s sole opinion, Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder; (5) Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors; (6) any receiver, trustee, or similar official is appointed for Contractor or any of the Contractor’s property; (7) Contractor is determined to be in violation of federal, state, or local laws or regulations and that such determination, in the State’s sole opinion renders the Contractor unable to perform any aspect of the Contract.

B.
Default:  A Contractor may be declared in default for failing to perform a material contractual requirement or for a material breach of any term or condition.

C.
Termination for Convenience: The State may terminate this Contract, in whole, at any time and for any reason by giving thirty (30) calendar days written termination notice to Contractor.  Termination charges shall not apply unless they are subsequently agreed upon by both parties.  Where termination charges are applicable, both parties agree to negotiate in good faith and to limit the extent of negotiations to valid documented expenses incurred by Contractor prior to date of termination.  Should the parties not agree to a satisfactory settlement, the matter may be subjected to mediation and/or legal proceedings.

D.
Termination for Breach and/or Default: Except in the case of delay or failure resulting from circumstances beyond the control and without the fault or negligence of the Contractor or of the Contractor’s suppliers or subcontractors, the State shall be entitled, by written or oral notice, to cancel and/or terminate this Contract in its entirety or in part for breach and/or for default of any of the terms herein and to have all other rights against Contractor by reason of the Contractor’s breach as provided by law.

E.
Termination by Mutual Agreement: The State or the Contractor may terminate this Contract in whole or in part, at any time, by mutual agreement with thirty (30) calendar days written notice from one party to the other.

F.
Sanctions:  Any violations of the mandatory provisions of this Contract shall be a material breach of Contract for which the Contractor may be subject to a requirement of specific performance, or damages and sanctions provided by Contract, or by applicable laws.

27. OPPORTUNITY TO CURE DEFAULT

A.
Events:  In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, the State may issue a written or oral notice of default and provide a period of time in which Contractor shall have the opportunity to cure.  Time allowed for cure shall not diminish or eliminate Contractor's liability for liquidated or other damages.  The State is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely by the State.  The State may terminate the Contract for nonperformance, breach, or default without allowing the opportunity to cure by the Contractor.

B.
Remedies:  If the nonperformance, breach or default remains after Contractor has been provided the opportunity to cure, the State may do one or more of the following:

1. Exercise any remedy provided by law.

2. Terminate this Contract and any related contracts or portions thereof.

3. Suspend Contractor from receiving future Invitations for Bid.

28. FORCE MAJEURE

A.
Definition:  Except for payment of sums due, neither party shall be liable to the other or deemed in default under this Contract if and to the extent that such party's performance of this Contract is prevented by reason of force majeure.  The term "force majeure" means an occurrence that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.

B.
Notification:  If either party is delayed by force majeure, said party shall provide written notification within forty-eight (48) hours.  The notification shall provide evidence of the force majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall be provided.  The time of completion shall be extended by contract modification for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this Contract.

C.
Rights Reserved: The Purchaser reserves the right to cancel the Contract and/or purchase materials, equipment, or services from the best available source during the time of force majeure, and Contractor shall have no recourse against the Purchaser.
29. MINORITY AND WOMEN'S BUSINESS ENTERPRISES (MWBE)

In accordance with the legislative findings and policies set forth in Chapter 39.19 RCW, the State of Washington encourages participation in all its contracts by MWBE firms certified by the Office of Minority and Women’s Business Enterprises (OMWBE).  Any affirmative action requirements set forth in federal regulations or statutes included or referenced in the Contract documents will apply.  Bidders may contact OMWBE to obtain information on certified firms for potential subcontracting arrangements.

30. ESTABLISHED BUSINESS

Contractor must, prior to commencing performance, or prior to that time if required by law or regulation (reference WAC Chapter 18.27), be an established business firm with all required licenses, bonding, facilities, equipment and trained personnel necessary to perform the work as specified in the bid solicitation.

The State reserves the right to require proof of said requirements including business references within ten (10) calendar days from the date of request.

31. LOWEST COST PURCHASE AUTHORITY
This Contract is subject to RCW 43.19.190(2) & RCW 43.19.1905(7): which authorizes state agencies to purchase materials, supplies, services, and equipment of equal quantity and quality to those on state contract from non-contract suppliers, provided that an agency subsequently notifies the Office of State Procurement (OSP) State Procurement Officer (SPO) that the pricing is less costly for such goods or services than the price from the state contractor.

If the non-contract supplier's pricing is less, the state contractor shall be given the opportunity by the state agency to at least meet the non-contractor's price.  If the state contractor cannot meet the price, then the state agency shall purchase the item(s) from the non-contract supplier, document the transactions on the appropriate form developed by OSP and forwarded to the SPO administering the state contract.

If a lower price can be identified on a repeated basis, the State reserves the right to renegotiate the pricing structure of this Contract.  In the event such negotiations fail, the State reserves the right to delete such item(s) from the Contract.

32. PROPRIETARY INFORMATION

Supplier should clearly identify any material that constitutes valuable formulae, designs, drawings, and research data claimed to be exempt from public disclosure RCW 42.17.310, along with a statement of the basis for such claim of exemption.  Pricing and entire bid packages are not considered proprietary.  The agency will give notice to the supplier of any request for disclosure of such information received within 5 (five) years from the date of submission.  Failure to so label such materials or to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by the submitting supplier of any claim that such materials are, in fact, so exempt.

33. OSHA AND WISHA REQUIREMENTS

OSHA and WISHA requirements: Supplier agrees to comply with conditions of the Federal Occupational Safety and Health Act of 1970 (OSHA) and, if manufactured or stored in the State of Washington, the Washington Industrial Safety and Health Act of 1973 (WISHA) Chapter 19.28 RCW and WAC 296-24 and the standards and regulations issued there under and certifies that all items furnished and purchased under this order will conform to and comply with said standards and regulations.  Supplier further agrees to indemnify and hold harmless Purchaser from all damages assessed against Purchaser as a result of supplier’s failure to comply with the acts and standards there under, and for the failure of the items furnished under this order to so comply.
34. TRAINING

Contractor may be required to call on the Purchaser’s end-users to acquaint them with Contractor’s product or service, provide necessary training, or discuss the compatibility of Contractor’s equipment with existing equipment.

35. DEFAULT CHARGES

Default charge is defined as the cost to procure locally, or on the open market, the replacement of any rejected or undelivered Contract item.  Supplier is responsible for any price increase over bid price.

36. INSURANCE

General Requirements: Contractor shall, at their own expense, obtain and keep in force insurance as follows until completion of the Contract.  Within fifteen (15) calendar days of receipt of notice of award, the Contractor shall furnish evidence in the form of a Certificate of Insurance satisfactory to the OSP Contract Manager and to Purchasers upon request that insurance, in the following kinds and minimum amounts has been secured.  Failure to provide proof of insurance, as required, will result in Contract cancellation.

Contractor shall furnish separate Certificates of Insurance and endorsements for each subcontractor.  Subcontractor(s) must comply fully with all insurance requirements stated herein.  Failure of subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or responsibility.

All insurance provided in compliance with this Contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the State or Purchaser but limited to Contractor’s scope of work in performance of this Contract.

Specific Requirements:

Employers Liability (Stop Gap): The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00.  The Purchaser will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this Contract.

Commercial General Liability Insurance: The Contractor shall at all times during the term of this Contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this Contract.  This insurance shall cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or servants.

The insurance shall also cover bodily injury, including disease, illness, and death and property damage arising out of the Contractor’s premises/operations, independent contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business contract), and contain separation of insureds (cross liability) conditions.

Contractor waives all rights against the Purchaser for the recovery of damages to the extent they are covered by general liability or umbrella insurance.

The limits of liability insurance shall not be less than as follows:

	General Aggregate Limits (other than products-completed operations)
	$2,000,000

	Products-Completed Operations Aggregate
	$2,000,000

	Personal and Advertising Injury Aggregate
	$1,000,000

	Each Occurrence (applies to all of the above)
	$1,000,000

	Fire Damage Limit (per occurrence)
	$50,000

	Medical Expense Limit (any one person)
	$5,000


Business Auto Policy (BAP): In the event that services delivered pursuant to this Contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required.  The coverage provided shall protect against claims for bodily injury, including illness, disease and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the Contractor, subcontractor, or anyone employed by either.

Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence.  The business auto liability shall include Hired and Non-Owned coverage.

Contractor waives all rights against the Purchaser for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.

Additional Provisions:  Above insurance policies shall include the following provisions:

Additional Insured: The State of Washington and all authorized Contract users shall be named as an additional insured on all general liability, umbrella, and excess insurance policies.  All policies shall be primary over any other valid and collectable insurance, but limited to the SOW and will not be primary for premise liability on Purchaser’s premise where Contractor does not control the premises.

Notice of policy(ies) cancellation/non-renewal: For insurers subject to RCW 48.18 (Admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the State forty-five (45)) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.

For insurers subject to RCW 48.15 (Surplus Lines) a written notice shall be given to the State twenty (20) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.

If cancellation on any policy is due to non-payment of premium, the State shall be given a written notice ten (10) calendar days prior to cancellation.

Identification: Policy(ies) and Certificates of Insurance must reference the State’s Contract number.

Insurance Carrier Rating: The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington.  Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports.  Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the Contract and evidence of insurance before Contract commencement.  If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with RCW 48.15 and WAC 284-15.

Excess Coverage: The limits of all insurance required to be provided by the Contractor shall be no less than the minimum amounts specified.  However, coverage in the amounts of these minimum limits shall not be construed to relieve the Contractor from liability in excess of such limits.

37. RESERVED
ATTACHMENT C
SPECIFICATIONS
	Description

	General System Requirements

	Provides a selection of violation types, for the contacts being made, that can be captured in the vehicle at the time of the event which can be “user defined” (i.e., DUI, traffic, case #, gender, race, etc.).

	Provides detection for “low car battery voltage” situations (below 11 volts) where system automatically “shuts off” so the car can be started without damage to the data storage unit or the recording device.

	Provides a video monitor (display) with a non-glare “touch screen” that can fold-up and be moved out of the way as necessary.

	Provides an in-car unit that mounts in the overhead console of the vehicle and no part of the unit (monitor, camera, etc.) will block visibility to the rearview mirror.  Note: The recorder and power module are separate components. The recorder can be console mounted and the power module is mounted in the truck. Both are small form factors and do not occupy much space.

	Provides System Administration functions to create security rights by “role” or “group”.

	The Digital Video Management System (DVMS) provides a system administrator the rights to set variable user profiles and access right for users including view only, export, archive, delete, or purge

	Provides a camera/recorder that contains a system status indicator when the storage device is inserted and operational. This can be shown in two ways: The first is that after each video recording the system shows a message “processing video” once this is complete, the video has been successfully recorded. Also, the Trooper can go to the “Playback” screen to see the logs of all the video stops, which would show storage inserted and operational.

	Provides an “indicator” light on the camera/recorder that enables the Trooper to see that the unit is “on and recording” when outside of the patrol car.  The Coban In-Car digital system provides “Power on” button that has an LED light showing the status of the system being on/off.

	Provides a two speed “fast forward” function in the vehicle that enables the Trooper to perform a video advance at the “regular” fast forward speed (1x) as well as a fast forward that is two times the speed of the “regular” video advance (2x).  On the Coban “Playback” screen a trooper can select from his/her list of stops. On this screen there is a timeline similar to a “Window’s Media Player” .Once the trooper presses the “Fast Forward” (there are two Fast Forward a 1x and a 2x) it will display how fast next to the time line. Note: Since it is a touch screen the officer can drag or press anywhere on the play head to get to the designated part of the video.

	Provides “review/playback” of captured video while the system concurrently continues to record video footage.

	Provides both video and sound playback to occur during an in-car review of video.

	Provides built-in speakers, in the overhead console unit, for video play back with a volume control so the user can adjust the audio level.

	Provides a monitor (display) that operates independently of the recording device so the system continues to function even if the monitor is not displaying a picture.

	Provides system controls or indicators that are illuminated when activated and equipped with a brightness control.  The Coban hardware and software provide many indicators that show that status of recording, light bars, microphones, etc.

	Provides fields in the system to input the following designated information in the vehicle for each event captured:

· Ticket Number (provides 2 ticket number fields)

· Collision Report Number

· Case Number

· Badge Number (the badge or officer ID number is already associated with the video once he/she logs into the system.  There is another field at log-in to associate a partner, if needed)

The Coban DVMS software can be configured to collect information that needs to be associated with each video. This is easily achieved with the touch screen. A Trooper can bring up an alphanumeric pad to enter in this data.

	All components of the in-car digital video system comply with Federal Communications Commission (FCC) standards.

	System captures and records the following ancillary information and displays it on the in-car monitor (display) as well as including it on the in-car digital video file when it is copied to another media type (CD/DVD) so the metadata is present when the media is viewed:

· GPS data

· Emergency equipment activation

· Patrol vehicle brake activation

· Patrol vehicle speed

· Radar input data (support most major manufacturers of Radar input data)

· Name of person (Trooper) capturing video

The Coban hardware and software has many ports (serial, Ethernet, firewire, USB, I/O) to integrate peripherals. The software is set up to configure the settings to receive the information needed.

	Provides a “bookmark” feature in the vehicle that enables the Trooper to “bookmark” a specific incident (such as light bar status change, microphone on/off, etc.) on the video while it is being created as well as being able to create bookmarks after the video has been recorded.

	Provides a textual field associated with the created bookmarks so the Trooper can add comments or information (i.e., vehicle description, suspect information, case information, item being thrown from vehicle, or any other relevant comments).

	Provides “snapshot” feature that will enable Troopers to take snapshots in the vehicle at any time during the recording of an event.  The snapshot is stored as a JPEG or Bitmap file in a designated location on the video storage device in the car.

	Provides a “generic”, industry standard, MPEG4 output format that can be edited by industry standard (or de facto standard) redacting software.

	Provides a full and complete set of in-car video operating instructions with each purchased system.

	Provides a full and complete set of “back office” operating instructions for each “back office” system.

	Provides a complete set of detailed instructions on how to install the in-car video system along with associated wiring diagrams in paper and CD format.

	Provides a system that can integrate with a Mobile Data Terminal (MDT). The Coban system has built a software client that mirrors the In-Car interface that will communicate between the Coban System and the MDT for viewing, controlling, and inputting data. This is optional

	Contractor to provide equipment warranty that will guarantee repair or replacement of any equipment or part thereof that fails in operation during normal and proper use within one (1) year from date of Purchasers installation date due to defects in design, material or workmanship, consummation of final acceptance and payment notwithstanding. These replacements will be made with celerity and without charge to the Purchaser. The cost of installation of these replacements will be borne by the Purchaser.

	Provides a fully integrated system supplied and warranted by one company for a single point of accountability.

	Contractor to possess a knowledge base and skill sets in managing networks, storage solutions, and the integration skills to accommodate a statewide deployment of networked servers and digital video upload stations.

	Contractor to provide product training to Troopers and Public Disclosure Officers (Back Office personnel). Training activities include, but are not limited to:

	1. In Car Operations

a. System Hardware Capabilities

b. Features and Functionality

· CPU/Recorder

· Microphones (Officer and Backseat)

· Camera

· Touch-screen Monitor

c. 
System Software Capabilities

d. 
Features and Functionality

· User Interface

· Log-In


· System Initiation

· Data Entry

· Playback

· Exiting system

2. Video Transfer

a. Check-in / Check-out Procedures

3. DVMS System Operation and Management:

a. Log In

b. Up Load Video & Data

c. Viewing and Searching Video

d. Retain Video & Data

e. Export Video & Data - DVD, CD, VHS tape, etc.

f. Special Feature - Image Enhancement

	Contractor to provide product training to Information Technology Division Technicians (Back Office equipment administration personnel). Training activities include, but are not limited to:

	1. System Overview

2. DVMS Software System Flow

3. DVMS System Operation and Management:

a. Log In

b. User Account Management

c. Mobile HDD Account Management

d. Vehicle/Mobile Unit Set Up

e. Up Load Video & Data

f. Check-in / Check-out Procedures

g. Viewing and Searching Video

h. Retain Video & Data

i. Export Video & Data - DVD, CD, VHS tape, etc.

j. Special Feature - Image Enhancement

4. System Configuration and Profile Management

5. DVMS Maintenance - Video and Data Maintenance

6. Server Maintenance - Administrative Reports

7. Security - Server, Workstation & Mobile Unit Security Settings
8. Create and Setup Client Workstation

	Contractor to provide product installation and training to Fleet (vehicle installation/maintenance personnel). Installation and training specifications listed below:

· Installation activities include, but are not limited to:

· Contractor assists with basic recommendations for system design, site certification and selection of features for acceptance
· Install in-car digital video system in vehicle
· Configure in-car video equipment for standard video capture operation
· Test proper functions of the in-car video equipment using test data for up to 10 minutes of video capture
· Define the procedure for in-car video capture based upon standard operating procedures in effect 
· Test the procedure with up to two (2) personnel.  Revise procedure as necessary
· Verify installed system works as specified
· Train Fleet technicians during installation (knowledge transfer)

· Training activities include, but are not limited to:

· System overview

· System requirements

· Electrical requirements

· Components

	Contractor to provide the installation and testing of Back Office hardware/software system. Installation activities include, but are not limited to:

· Install back office hardware:

· Assess and design the integration of the server into the internal network

· Install all storage devices (disk and/or tape library)

· Install the DVMS server and integrate into the existing IP network

· Burn-in hardware

· Test/verify hardware is installed correctly and works as specified

· Install back office software:

· Install software – DVMS software.

· Configure the DVMS server, storage devices (disk and/or tape library) and all other DVMS associated software

· Verify proper operation (basic functions) of the DVMS server by demonstrating the input, cataloging/indexing, query, and management functions of the software

· Test/verify all software is installed, configured correctly, and works as specified

	Provide the capability to copy a digital video file to other media.  There are multiple methods to copy a video to CD/DVD, depending on the user’s requirements.  In any case, all of Coban’s video files are transferred pixel for pixel with NO conversion, maintaining the original format and integrity of the video.  All video files are stored in standard, non-proprietary formats, that can be played by any standard Windows platform that has the proper Codecs installed.

In most cases, the videos will be periodically uploaded to a DVMS server from the in-car unit.  Depending on the users’ access rights and privileges, they would be able to search for a video, select a video and easily burn it to CD/DVD without conversion from the DVMS client.

Additionally, Coban provides a means for troopers to burn videos to CD/DVD that are geographically dispersed and may not have access to a workstation. The in-car unit can be equipped with an external DVD burner.  The trooper will be able to burn the videos directly to DVD in the car.  To enable this, a DVMS administrator must authorize this capability in their profile for security purposes.  This function has to be set up by an administrator, so that unauthorized personnel would not be able to plug in a burner and burn videos.

When the in-car unit burns a DVD, it burns the videos using the original format (mpeg-1, mpeg-2, or mpeg-4).  As long as the workstation has proper codec installed, it will be able to playback the DVD.  All video formats are non-proprietary.

	Provides a compression technique that will generate the following size video file for 1 hour of video:

Compression Type

File Size for One Hour of Video

MPEG 4

(estimated at) 250 MB



	Provides the following transfer times to upload or transfer four (4) hours of video recording to the back office server:

Transfer Mechanism
Compression Format

MPEG 4

HDD 

(estimated at) 2 minutes

Wireless

(estimated at) 20 minutes



	WSP plans to initially deploy digital video cameras in up to 32 patrol vehicles and expects each vehicle will capture 4 hours of digital video footage per day, seven day per week, with a 130 day retention requirement.  The amount of storage required to accommodate these files on the server is:

Compression Format

Resolution

Storage Required

MPEG 4

320 x 240

(estimated at) 4.2 Terabytes



	System meets the following minimum specifications for server hardware for “back office” system. Standard Server (no internal storage other than hard drives for OS and applications):

· INTEL XEON 2.8GHZ 800FSB (minimum) 2 CPUS INSTALLED

· DDR 512MB PC 2700 ECC REG LP

· 2 X 512MB PC2700 ECC REG DDR INSTALLED

· 2 HDRV-S36SCLC320    SEAGATE 36GB INT U320 HD 3.5LP 80P 10K (minimum hard drive size, mirrored)

· 1 RAID-A2010S ADAPTEC 2010S ZERO CHANNEL U320 SCSI. RAID 1 SET UP

· 104 KEY PS2 KEYBOARD.

· Mouse

· Slim line CD ROM, 3.44 floppy

· 1 MS WINDOW SERVER2003 5CAL 

· 1 MICROSOFT SQL 2000 SERVER STD ED 5 CLIENT.

· 1 17" MONITOR

· On-board Ethernet minim 10/100 auto sensing, preferably gigabit

· 1 Fire wire adapter

	Provides “viewing and listening” to video files based on Industry Standard Video Formats which does not require the purchase of proprietary software for encryption or any other purpose.

	Camera Requirements

	Provides a monitor (display) adjustment so the brightness can be adjusted for different shifts and time of day.

	Provides a camera system that is installed in the headliner of the vehicle with the camera close to the front windshield that also provides a “rearview” camera to capture activity in the back seat of the patrol car that the Trooper can switch from a forward facing camera to the rear facing camera with the flip of a switch.

	Provides a camera that can be rotated quickly with one hand and does not require the Trooper to use both hands to rotate camera and point it in a different direction.

	Provides a camera with automatic and manual focus capabilities.

	Provides a camera equipped with light control which turns backlight on and off so as not to illuminate the user in darkened conditions.

	Recorder Requirements

	Provides removable storage media that can be secured by locking the storage media to prevent theft.

	Provides a 30-60 second “pre-event” recording duration. TopCam’s pre-event recording can be set to anywhere from 10 seconds to 10 minutes.

	Provides an indicator that identifies how much storage space remains on the video storage device. The TopCam provides a few indicators to show storage space availability. Once the Trooper logs in, the screen will show how much video is available and then once the HDD starts getting full a message will come up indicating that there are only 3 hours of video remaining.

	Provides a removable storage media capable of recording events uninterrupted for a minimum of 30 hours (using an industry standard, non-proprietary, “generic” MPEG4 compression format).

	Microphone Requirements

	Provides wireless microphones that contain the following features:

· Wireless operation - transmitter (no wires to get tangled or damaged) must be small, compact, and waterproof. The Coban wireless microphone (transmitter) consistently communicates with the built in receiver with the ability to send commands and receive commands.

· Can activate the camera system from outside the vehicle The Coban microphone system is bi-directional so the system can receive commands via the transmitter (officer microphone); i.e., the camera can be activated from outside the vehicle.

· Can be moved between in-car video systems without manual reprogramming of frequencies or channels. The Coban microphone system provides an easy way of syncing the microphone with each receiver. The microphone can go with the officer to another vehicle, which can then be synchronized without reprogramming frequencies or channels.

	Provides a wireless microphone (transmitter) that is fully operational for a 10 hour shift without replacing batteries (on a single charge). The Coban microphone at full charge will provide up to 18 hours of continuous operation time.

	Provides a wireless microphone (transmitter) that does not exceed the following measurements: 3.5” x 2.25” x 1.1”.

	Provides a visual and audio notification to the Trooper when the microphone battery is getting low.

	Provides a “microphone indicator”, when microphone is “on”, that is visual, audible, and vibrate mode capable of notifying the Trooper.

	Provides a wireless microphone receiver (included in the overhead console) that is equipped with a linking device or station, which synchronizes the operating transmitter frequency to the in-car video system being used.

	Provides a wireless microphone that can be automatically synchronized to a recording device, and the wireless microphone transmitter will control that selected device only and no others within a 500 foot radius.

	Provides a wireless microphone receiver antenna (in the overhead console) that is not visible as required by the undercover vehicles.

	Back Office Requirements (Digital Video Management System – DVMS)

	Provides searching for digital video files by the following key fields:

· Badge number

· Date range

· Event type (cause of traffic stop) - event types are defined by the system administrator

· Ticket number

· Drivers license number

· Name of violator (first name, last name, or both)

The event types are defined by the system administrator.

	Provides a searchable “comments” field. Coban’s in-car unit has a text input field for the officer to enter comments. These comments can be used to search videos.

	Provides captured metadata in a searchable database that can be used to create specialized reports. Coban’s DVMS uses Microsoft SQL Server Database to store captured metadata.  Data stored in DVMS can also be used by the police department’s IT personnel to generate specialized reports.

	Provides a DVMS that stores digital video files on the server where they are logged, indexed, searchable, and accessible by workstations on the LAN. Coban’s DVMS stores digital video files on the server’s RAID or Tape Library system. The video files are logged and indexed for fast search and easy access by the workstation on the LAN.

	Provides a DVMS that can “receive/log/track” the removable mass storage devices located in the vehicles. Coban’s DVMS tracks the usage and status of each in-car storage device (mobile hard drive) and maintains a complete activity log for each hard drive.

	Provides a DVMS that can transfer 4 hours of video (MPEG4) from the removable storage media to the back office server in 3-4 minutes.

	Provides two media options (CDs or DVD) to output (copy/burn) digital video from the back office system.

	Provides a DVMS that can burn CD/DVD’s that start up (self-loading), when inserted into an industry standard Windows workstation. Coban’s DVMS can export videos in standard MPEG format (1, 2, 4).  Microsoft Window’s XP provides an auto-play feature that can pick up any video files DVMS burns to a CD/DVD.

	Provides a DVMS that can log and track all captured video that is copied from the removable mass storage device in the vehicles to the back office server, this includes when the videos are uploaded, reviewed, and exported.

	Provides a DVMS that can “flag” digital video criminal files, which must be retained for a 7 year period, so they are not erased/deleted within that period of time. Coban’s DVMS provides a way to mark certain videos for retention. The length of the retention period is defined by the system administrator.

	Provides a DVMS that can transfer/convert video data files to alternate formats (Digital Video Management System playable format, Windows Media Player format, DVD playable format, and VHS format). Coban’s DVMS can directly transfer videos to DVMS playable and Windows Media Player formats. It uses third party add-on software to generate DVD playable format. It also uses an external DV converter (provided by Coban) to export videos to VHS format.

	Provides a secured “chain of custody” activity by recording and logging the following actions:

· Uploaded digital video file(s). Coban’s DVMS keeps a log of video files (wireless or wired) uploaded.

· Downloaded digital video file(s). Coban’s DVMS keeps a log of video files downloaded using mobile hard drives.

· Who viewed the digital video file(s)

· Who exported the digital video file(s)

	Provides a server with software that is compatible with the WSP server environment:

· Tivoli Storage Manager

· Norton Anti-Virus

Coban’s DVMS works with Windows 2000 Server and 2003 Server (for the server), Windows 2000 Professional and XP Professional (for workstations), Tivoli Storage Manager and Norton AntiVirus.

	Provides a DVMS that produces “canned” audit reports for activities associated with digital video files. Coban’s DVMS provides several management reports including an audit report on video activities.

	Provides “canned” statistical reports on traffic stops based on race, gender, age, violation, or event types.

	Provides provide “canned” daily operation summary reports on video archiving, database backup, and video file access information.

	Provides a DVMS that once a user locates digital video file(s) can:

· Playback the video. Coban’s DVMS provides an interface to search and playback videos.

· Update the data associated with the video. When a video is located and played back, Coban’s DVMS provides an interface for the user to review and update the associated data.

· Export the video. Coban’s DVMS provides a function to export video files to CD or DVD. 

· Check integrity. Coban’s DVMS provides a function to check the integrity of each video to ensure it has not been altered.

· Mark the video for retention. Coban’s DVMS provides an interface for the user to mark certain videos for retention.

	Provides back office capabilities/functions that run on an IBM server with a Windows 2000 or 2003 Server operating system.

	Provides a video mass storage system that uses Microsoft’s SQL database.

	Provides a DVMS that can be patched to current Microsoft security requirements and is able to accept all future critical Microsoft security patches.  Back Office systems may be required to have current anti-virus software installed and operational. Coban’s DVMS works with the most current Microsoft security requirements and it is not likely that it will not work with future Microsoft security patches. DVMS works with most anti-virus software and can be included as part of the installation.

	Provides a DVMS that can manage digital video files when “scaling” to an extended tape storage device or other mass storage devices. This would include additional disk storage devices and tape libraries. In addition to RAID disks, Coban’s DVMS can work with digital tape libraries and automatic DVD burners to provide a complete storage solution.


ATTACHMENT D
PRICE SHEETS
All items listed below comply with Attachment C Specifications.  All prices listed below are FOB destination freight prepaid and included to the Purchaser’s delivery location.  All Prices are offered subject to the terms and conditions of this Contract, and are exclusive of any applicable taxes.  Contractor will invoice Purchaser monthly for equipment, Services, and expenses provided in the prior month.

	Coban In-Car Components
	
	
	

	TopCam
	
	
	

	Manufacturer
	PART NUMBER
	PART NUMBER
	Price

	Coban
	SYSG2-SCSM       
	Gen II - 6.4" Monitor System
	$5,970.00

	
	
	CPU Module: 1.6GHz P-Mobile, 512MB RAM, 30G Internal HDD
	

	
	
	6.4" TFT Touch Screen Monitor
	

	
	
	30GB Mobile Hard Drive with USB interface
	

	
	
	Sony Digital Camera IX11A no IR
	

	
	
	GWD-900 Package A
	

	
	
	Wireless Microphone Receiver
	

	
	
	Wireless Microphone Receiver Antenna
	

	
	
	Wireless Microphone Transmitter
	

	
	
	Wireless Microphone Transmitter Antenna
	

	
	
	Wireless Microphone Li-Ion Battery 1400mA
	

	
	
	Wireless Microphone Leather Pouch
	

	
	
	Wireless Microphone Charger Set, incl.
	

	
	
	Wireless Microphone Car Charger Cable
	

	
	
	Wireless Microphone Wall Charger Cable
	

	
	
	12ft. In-Car Covert Microphone
	

	
	
	Microsoft Window XP-PRO 
	

	
	
	Gen II System & Application Software License 
	

	Mounting
	
	
	

	Manufacturer
	
	
	

	Coban
	MG2-01
	Gen II Mounting HW
	$281.00

	Upgrades
	
	
	

	Manufacturer
Camera

Sony
	
	
	

	
	SCCMR-03
	Add Additional Back Seat Infrared Camera to Main Camera Module (This upgrade must be addressed during initial order)
	$281.00

	
	SCCMR-01
	Secondary Camera (Dual Recording)
	$674.00

	GPS
	
	
	

	Garmin
	SCGPS-01
	Garmin GPS
	$281.00

	Streaming
	
	
	

	Coban
	SCC15-AD02
	USB Frame Grabber
	$281.00


	Dual Microphone
	
	
	

	Coban
	SCMIC-2WL
	Dual Microphone Receiver Module (Receiver Only)
	$393.00

	Wireless
	
	
	

	Coban
	NSWIR-01
	802.11 Wireless
	$281.00

	Spares
	 
	 
	

	Microphone

Manufacturer
	
	
	

	Coban
	SCMIC-PKGAT
	Package A ( Transmitter & Receiver )
	$444.00

	
	
	Wireless Microphone Transmitter
	

	
	
	Antenna for Wireless Microphone
	

	
	
	Wireless Microphone Li-Ion Battery 1400mA
	

	
	
	Wireless Microphone Leather Pouch
	

	
	
	Wireless Microphone Charger 
	

	
	
	DC Car Charger Cable
	

	
	
	Wireless Microphone Wall Charger Cable
	

	
	
	Wireless Microphone Receiver
	

	
	
	Antenna for Wireless Microphone Receiver
	

	Coban
	SCMIC-PKGBT
	Package B (Transmitter)
	$320.00

	
	
	Wireless Microphone Transmitter
	

	
	
	Antenna for Wireless Microphone
	

	
	
	Wireless Microphone Li-Ion Battery 1400mA
	

	
	
	Wireless Microphone Leather Pouch
	

	
	
	Wireless Microphone Charger 
	

	
	
	DC Car Charger Cable
	

	
	
	Wireless Microphone Wall Charger Cable
	

	Coban
	SCMIC-PKGCR
	Package C (Receiver)
	$146.00

	
	 
	Wireless Microphone Receiver
	

	
	 
	Antenna for Wireless Microphone Receiver
	

	Coban
	SCMIC-TANT
	Transmitter Antenna
	$17.00

	Coban
	SCMIC-BP01
	Lithium Ion Battery
	$39.00

	Coban
	SCMIC-LC02
	Microphone - Leather Pouch w/ protective mic screen
	$22.00

	Hard Drives
	
	
	

	Coban
	SCMHD-1830
	30GB Mobile HDD
	$348.00

	Camera
	
	
	

	Sony
	SCCMR-01
	Complete Sony 11A Camera w/o IR
	$685.00

	Sony
	SCCMR-02
	Complete Sony 11A Camera w/ IR
	$966.00

	
	
	
	

	DVD Burner
	
	
	

	Sony
	DRU800A
	DVD+/-RW CDRW
	Range $100.00 to $150.00

	
	
	
	

	Coban BackOffice
	
	
	

	Coban Software
	
	
	

	Manufacturer
	
	
	

	Coban
	WDVMS-LC
	DVMS  Software License Fee per In-Car Unit
	$281.00

	Coban Hardware
	
	
	

	Manufacturer
	
	
	

	Coban
	BUPL-01
	Mobile HDD Up-Load Stand
	$169.00

	
	
	
	

	Optional Storage Solution
	
	

	Coban
	BDVD-25
	Automated Robotic CD/DVD Back-up Solution
	                                   $4,845.00 

	
	
	Fully Coban DVMS integrated, fast, automated robotic CD/DVD duplication along with full-color, 4800 dpi direct-to-disc printing - all in one compact, desktop unit.
	

	
	
	
	

	Professional Services
	
	
	

	In-Car Installation
	
	
	

	
	LINST-01
	TopCam-Hardware/Software Installation / In-Car Unit 

In-Car Digital Video System installation only (i.e. TopCam-Hardware/Software Installation / In-Car Unit)

· Install the in-car video equipment in a single vehicle.

· Configure the in-car video equipment for standard video capture operation.

· Test proper function of the in-car equipment using test data for up to 10 minutes of video capture.
	$850.00

	Back Office Installation
	
	

	
	LSET-01
	DVMS Set-Up Fee / Day
	$4,230.00

	
	
	
	

	
	LSET-02
	Back Office SW Set-Up, Excluding DVMS Set-Up Fee / Day
	$4,230.00

	
	
	· Assess and Design the integration of the server into the Washington State Patrols internal network.

· Install the content management server and integrate into the existing IP-network.

· Burn in the hardware.
	

	
	LSET-03
	Back Office HW Set-Up, Excluding DVMS Set-Up Fee  / Day
	$4,230.00

	
	
	· Configure the DVMS server.

· Define up to 10 users to the content management server.

· Verify proper operation of the DVMS server by demonstrating the input, cataloging/indexing, query, and management functions.
	

	
	LSET-04
	Back Office Workstation Set-Up  / Workstation
	$834.62

	
	
	Install the Transfer Workstation which is to be provided by the Purchaser.  There should be one Transfer Workstation per upload cradle.

· Install the transfer workstation and cradle and integrate both into the Purchaser’s existing IP-network.

· Configure the transfer workstation according to the Purchaser’s specifications.

· Verify proper operation of the transfer workstation by demonstrating the transfer of one vehicle’s video data.
	

	Training
	
	
	

	
	LTRAN-01
	In-Car Installation Training
	$3,391.00

	
	
	· 1 Day Training session

· Provide basic skills instruction for the physical installation of the in-car video equipment for up to three (3) of the Purchaser’s designated personnel (Fleet Installation Technicians).

· Installation training activities include, but are not limited to:

· Install in-car digital video system in vehicle

· Configure in-car video equipment for standard video capture operation

· Test proper functions of the in-car video equipment using test data for up to 10 minutes of video capture

· Test the procedure with up to three (3) of the Purchaser’s personnel.  Revise procedure as necessary

· Verify installed system works as specified

· System overview

· System requirements overview

· Electrical requirements overview

· Components overview.
	

	
	LTRAN-02
	On-Site Officer Training
	$4,230.00

	
	
	1 Day Training

· Develop training materials for the in-car capture and transfer procedures

· Conduct one (1) training session for up to ten (10) of Purchaser’s personnel (Troopers and Public Disclosure Officer’s (PDO's)) on the in-car video capture and transfer procedures.  These sessions will take place on one (1) day, and each will last no longer than four (4) hours.
· In Car Operations:

· System Hardware Capabilities

· Features and Functionality

- CPU/Recorder

- Microphones (Officer and Backseat)

- Camera

- Touch-screen Monitor

· System Software Capabilities

· Features and Functionality

- User Interface

- Log-In

- System Initiation

- Data Entry

- Playback

- Exiting system

· Video Transfer:

· Check-in / Check-out Procedures

· DVMS System Operation and Management:

· Log In

· Up Load Video & Data

· Viewing and Searching Video

· Retain Video & Data

· Export Video & Data - DVD, CD, VHS tape, etc.

· Special Feature - Image Enhancement
	

	
	LTRAN-03
	On-Site Back Office Training
	$4,230.00

	
	
	· Provide the training material for the DVMS operation of the input, cataloging/indexing, query, and management functions of the solution (which is also provided in the manuals).

· Conduct one (1) 4 to 6 hour session with up to ten (10) WSP personnel (PDO’s and ITD System Administrators) in the session.

· System Overview

· DVMS Software System Flow

· DVMS System Operation and Management:

· Log In

· User Account Management

· Mobile HDD Account Management

· Vehicle/Mobile Unit Set Up

· Up Load Video & Data

· Check-in / Check-out Procedures

· Viewing and Searching Video

· Retain Video & Data

· Export Video & Data - DVD, CD, VHS tape, etc.

· Special Feature - Image Enhancement

· System Configuration and Profile Management

· DVMS Maintenance - Video and Data Maintenance

· Server Maintenance - Administrative Reports

· Security - Server, Workstation & Mobile Unit Security Settings 
	

	Warranty
	
	
	

	
	107-WARR3-TCAM
	TopCam - One Year Extended Warranty (include DVMS Annual License Fee & Standard 1st yr. Manufactures Warranty)
	$612.00

	
	LSERV-02
	VDMT/PV/TopCam After Warranty Service Charge/Hour
	$254.00

	
	
	
	

	
	LSERV-03
	Project Management Fee / Hr.
	$254.00

	
	
	
	

	IBM Extended Warranty
	
	IBM  Managed Maintenance Service -

3-year pre-paid extended service warranty   
	$1,001.40

	
	
	
	

	Consulting Services
	
	Per hour
	$200.00

	
	
	Pricing for Hourly Consulting Services is exclusive of actual travel and living expenses, which will be invoiced separately on a monthly basis.
	


ATTACHMENT E
ADDITIONAL SERVICES TERMS AND CONDITIONS
    1.  Personnel

Each of us is responsible for the supervision, direction, control, and compensation of our respective personnel.

IBM reserves the right to determine the assignment of its personnel.

IBM may subcontract a Service, or any part of it, to subcontractors selected by IBM.

    2.  Materials Ownership and License

IBM will specify Materials to be delivered to Purchaser.  IBM will identify them as being “Type I Materials,” “Type II Materials,” or otherwise as we both agree.  If not specified, Materials will be considered Type II Materials.

Type I Materials are those, created during the Service performance period, in which Purchaser will have all right, title, and interest (including ownership of copyright).  IBM will retain one copy of the Materials.  Purchaser grants IBM 1) an irrevocable, nonexclusive, worldwide, paid-up license to use, execute, reproduce, display, perform, distribute (internally and externally) copies of, and prepare derivative works based on, Type I Materials and 2) the right to authorize others to do any of the former.

Type II Materials are those, created during the Service performance period or otherwise (such as those that preexist the Service), in which IBM or third parties have all right, title, and interest (including ownership of copyright).  IBM will deliver one copy of the specified Materials to Purchaser.  IBM grants Purchaser an irrevocable, nonexclusive, worldwide, paid-up license to use, execute, reproduce, display, perform, and distribute, within Purchaser’s Enterprise only, copies of Type II Materials.

Each of us agrees to reproduce the copyright notice and any other legend of ownership on any copies made under the licenses granted in this section.

    3.  Service for Machines (during and after warranty)

IBM provides certain types of Service to keep Machines in, or restore them to, conformance with their Specifications.  IBM will inform Purchaser of the available types of Service for a Machine.  At its discretion, IBM will 1) either repair or exchange the failing Machine and 2) provide the Service either at Purchaser’s location or a service center.

When the type of Service requires that Purchaser deliver the failing Machine to IBM, Purchaser agrees to ship it suitably packaged (prepaid unless IBM specifies otherwise) to a location IBM designates.  After IBM has repaired or exchanged the Machine, IBM will return it to Purchaser at its expense unless IBM specifies otherwise.  IBM is responsible for loss of, or damage to, Purchaser’s Machine while it is 1) in IBM’s possession or 2) in transit in those cases where IBM is responsible for the transportation charges.

Any feature, conversion, or upgrade IBM services must be installed on a Machine which is 1) for certain Machines, the designated, serial-numbered Machine and 2) at an engineering-change level compatible with the feature, conversion, or upgrade.

IBM manages and installs selected engineering changes that apply to IBM Machines and may also perform preventive maintenance.

Purchaser agrees to:

1. obtain authorization from the owner to have IBM service a Machine that Purchaser does not own; and

2. where applicable, before IBM provides Service --

a. follow the problem determination, problem analysis, and service request procedures that IBM provides,

b. secure all programs, data, and funds contained in a Machine, and

c. inform IBM of changes in a Machine's location.

Replacements

When Service involves the exchange of a Machine or part, the item IBM replaces becomes its property and the replacement becomes Purchaser’s.  Purchaser represents that all removed items are genuine and unaltered.  The replacement may not be new, but will be in good working order and at least functionally equivalent to the item replaced.  The replacement assumes the warranty or maintenance Service status of the replaced item.  Before IBM exchanges a Machine or part, Purchaser agrees to remove all features, parts, options, alterations, and attachments not under IBM’s service.  Purchaser also agrees to ensure that the item is free of any legal obligations or restrictions that prevent its exchange.

Some parts of IBM Machines are designated as Customer Replaceable Units (called, “CRUs”), e.g., keyboards, memory, or hard disk drives.  IBM provides CRUs to Purchaser for replacement by Purchaser.  Purchaser must return all defective CRUs to IBM within 30 days of Purchaser’s receipt of the replacement CRU.  Purchaser is responsible for downloading designated Machine Code and LIC updates from an IBM Internet Web site or from other electronic media, and following the instructions that IBM provides. 

Items Not Covered

Repair and exchange Services do not cover:

1. accessories, supply items, and certain parts, such as batteries, frames, and covers;

2. Machines damaged by misuse, accident, modification, unsuitable physical or operating environment, or improper maintenance by Purchaser;

3. Machines with removed or altered Machine or parts identification labels;

4. failures caused by a product for which IBM is not responsible; 

5. service of Machine alterations; or

6. Service of a Machine on which Purchaser is using capacity or capability, other than that authorized by IBM in writing.

Warranty Service Upgrade

For certain Machines, Purchaser may select a Service upgrade from the standard type of warranty Service for the Machine.  IBM charges for the Service upgrade during the warranty period.

Purchaser may not terminate the Service upgrade or transfer it to another Machine during the warranty period.  When the warranty period ends, the Machine will convert to maintenance Service at the same type of Service Purchaser selected for warranty Service upgrade.

    4.  Maintenance Coverage

Whenever Purchaser orders maintenance Service for Machines, IBM will inform Purchaser of the date on which maintenance Service will begin.  IBM may inspect the Machine within one month following that date.  If the Machine is not in an acceptable condition for service, Purchaser may have IBM restore it for a charge.  Alternatively, Purchaser may withdraw Purchaser’s request for maintenance Service.  However, Purchaser will be charged for any maintenance Service which IBM has performed at Purchaser’s request.

    5.  Automatic Service Renewal

Renewable Services renew automatically for a same length contract period unless either of us provides written notification (at least one month prior to the end of the current contract period) to the other of its decision not to renew.

    6.  Termination and Withdrawal of a Service

Either of us may terminate a Service if the other does not meet its obligations concerning the Service.

Purchaser may terminate a Service, on notice to IBM provided Purchaser has met all minimum requirements and paid any adjustment charges specified in the applicable Attachments and Transaction Documents.  For a maintenance Service, Purchaser may terminate without adjustment charge provided any of the following circumstances occur:

1. Purchaser permanently remove the eligible Product, for which the Service is provided, from productive use within Purchaser’s Enterprise;

2. the eligible location, for which the Service is provided, is no longer controlled by Purchaser (for example, because of sale or closing of the facility); or

3. the Machine has been under maintenance Service for at least six months and Purchaser gives IBM one month's written notice prior to terminating the maintenance Service.

Purchaser agrees to pay IBM for 1) all Services IBM provides and any Products and Materials IBM delivers through Service termination, 2) all expenses IBM incurs through Service termination, and 3) any charges IBM incurs in terminating the Service.

IBM may withdraw a Service or support for an eligible Product on three months' written notice to Purchaser.  If IBM withdraws a Service for which Purchaser has prepaid and IBM has not yet fully provided it to Purchaser, IBM will give Purchaser a prorated refund.

Any terms which by their nature extend beyond termination or withdrawal remain in effect until fulfilled and apply to respective successors and assignees. 
     7.  Safety  –  In-Car Video
Purchaser acknowledges and understands that the installation of after-market equipment in motor vehicles can compromise a vehicle's safety-related design characteristics, including but not limited to:

● Airbags, including but not limited to potential obstruction of airbag deployment;

● Passenger compartment, including but not limited to potential for ergonomic problems, physical obstacles, etc.; and

● Trunk/gas tank protection, including but not limited to the potential for trunk-mounted equipment to exacerbate tank vulnerability in a rear collision.

Purchaser expressly assumes the risks outlined above with respect to the equipment and the installation of said equipment hereunder.  To this end, Purchaser’s agreement on the mechanical placement of after-market, in-vehicle equipment during installation hereunder constitutes Purchaser’s acceptance that these minimum safety requirements have been met, and that the installer has been judged capable of repeating the acceptance criteria for the balance of the installations for Purchaser.

IBM shall bear no liability whatsoever for any claims, expenses, losses or costs relating to the safety of any equipment provided hereunder or the safety of any installations thereof.
Purchaser will be solely responsible for any and all claims, losses, liabilities and damages arising from or in connection with any claims made against IBM, alleged to have occurred as a result of the safety or lack thereof of any materials or services provided to Purchaser hereunder. 

     8.  Miscellaneous  –  In-Car Video
1. Digital video surveillance systems, including in-vehicle systems, offer new functionality and added convenience, but they may also introduce some unique security and privacy exposures.  These exposures include, but are not limited to, policies and operating procedures related to a) the capture, transfer, and management of digital images; b) the use of these digital images in legal proceedings; and c) the use of these digital images for other purposes. Numerous techniques are available that may mitigate some of these unique security and privacy risks, including ensuring that security reliance is not placed solely on the system, and that the system and resulting images are used only in compliance with comprehensive department policies and standard operating procedures. The Purchaser acknowledges and understands that the Purchaser is solely responsible for developing, implementing and maintaining appropriate security and privacy policies and operating procedures for the system(s) provided to the Purchaser under this Contract, and ensuring on-going compliance with them.

2. IBM shall bear no liability whatsoever for, and the Purchaser hereby fully, irrevocably and unconditionally releases IBM and its successors and assigns from, any claims, expenses, losses, or costs relating to the Purchaser’s use of the materials, system or services provided by IBM hereunder, including any claims based on the content of any information captured on any video recorder provided hereunder.  The Purchaser will be solely responsible for any and all such claims made against IBM which are based on the Purchaser’s use of the materials, system or services provided by IBM hereunder,

3. Purchaser acknowledges and agrees that IBM’s performance hereunder does not include any obligation to provide testimony or other evidence of any kind in any legal, regulatory, administrative or other proceeding.  In the event that IBM is required to provide testimony or any evidence of any kind in connection with its performance hereunder, whether required by Purchaser or any other third party, Purchaser agrees to pay IBM’s time and materials rates plus IBM’s actual expenses incurred in the provision of such testimony or evidence.
     9.  Safety and Security

IBM will not be liable to Purchaser hereunder for any claims whatsoever brought by Purchaser or third parties alleging bodily injury (including death) or damage to real property or tangible personal property.  The foregoing does not apply to the extent that IBM is legally liable in tort directly to the injured party and applicable law does not permit the exclusion or limitation of such tort liability.  

IBM shall bear no liability whatsoever for, and Purchaser hereby fully, irrevocably and unconditionally release IBM and its successors and assigns from, any claims, expenses, losses, or costs relating to Purchaser’s use of the materials, system or services provided by IBM hereunder.  Purchaser will be solely responsible for any and all such claims made against IBM which are based on Purchaser’s use of the materials, system or services provided by IBM hereunder.  
ATTACHMENT F
WARRANTIES
F.1 IBM Warranties     
    1.  The IBM Warranties

Warranty for IBM Services

IBM warrants that it performs each IBM Service using reasonable care and skill and according to its current description (including any completion criteria) contained in this Agreement, an Attachment, or a Transaction Document (Purchase Order).

     2.   Extent of Warranty
THESE WARRANTIES ARE PURCHASER’S EXCLUSIVE WARRANTIES AND REPLACE ALL OTHER WARRANTIES OR CONDITIONS, EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.
Items Not Covered by Warranty

IBM does not warrant uninterrupted or error-free operation of a Product or Service or that IBM will correct all defects.

Unless IBM specifies otherwise, it provides Materials, non-IBM Products, and non-IBM Services WITHOUT WARRANTIES OF ANY KIND.  However, non-IBM manufacturers, developers, suppliers, or publishers may provide their own warranties to Purchaser.  Warranties, if any, for Other IBM programs and Non-IBM programs may be found in their license agreements.

F.2 Coban Warranty

Safety Information,

 Limited Warranty Statement &

Software License Agreement

Coban Research and Technologies, Inc.

12503 Exchange Drive, Suite 536

Stafford, TX 77477

Tel: 
1-281-277-8288

Fax: 
1-281-277-8256

Toll Free: 1-866-81-COBAN (866-81-26226)

Notice to User


© Copyright 2004, Coban Research and Technologies, Inc. All rights reserved.  This manual and the software described herein, in whole or in part, may not be reproduced, translated, or reduced to any machine-readable form without prior written approval.

COBAN RESERCH AND TECHNOLOGIES, INC. PROVIDES NO WARRANTY WITH REGARD TO THIS MANUAL, THE SOFTWAR, OR OTHER INFORMATION CONTAINED HEREIN AND HEREBY EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE WITH REGARD TO THIS MANUAL, THE SOFTWARE, OR SUCH OTHER INFORMATION.  IN NO EVENT SHALL COBAN RESEARCH AND TECHNOLOGIES, INC BE LIABLE FOR ANY INCIDENTAL, CONSEQUENTIAL, OR SPECIAL DAMAGES, WHETHER BASED ON TORT, CONTRACT, OR OTHERWISE, ARISING OUT OF OR IN CONNECTION WITH THIS MANUAL, THE SOFTWARE, OR OTHER INFORMATION CONTAINED HEREIN OR THE USE THEREOF. 

Coban Research and Technologies, Inc. reserves the right to make any modification to this manual or the information contained herein at any time without notice.  The software described herein is governed by the terms of a separate user license agreement.

This product contains software owned by Coban and licensed by third parties.  Use of such software is subject to the terms and conditions of license agreements enclosed with this product.  Some of the software may not transport or used outside the United States.  Software specifications are subject to change without notice.

If user do not agree with these terms and conditions, and you should promptly contact Coban Research and Technologies, Inc. for instruction on return of the entire TOPCAM System and including Coban Software for a refund.  A 15% restocking charge will be applied.

Limited Warranty Statements


Coban TOPCAM System

The warranty applies within the fifty (50) United States and all States or Territory of Australia.

This Limited Warranty is non-transferable

This Limited Warranty is invalid if the factory applied serial number or temper evident labels has been damage, altered or removed from the product.

If the affected product is being purchased pursuant to a written Agreement signed by Coban, the warranty contained in that written Agreement will apply.  Otherwise, the following warranty applies.

I. WHAT THIS WARRANTY COVERS AND FOR HOW LONG:

Coban Research and Technologies, Inc. (“COBAN”) warrants the Coban Manufactured VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System (“PRODUCT”), against defects in material and workmanship under normal use and service for a period of one (1) year from the date of shipment.

COBAN, at its option, will at no charge repair the PRODUCT (with new or reconditioned parts), replace it with the same or equivalent PRODUCT (using new or reconditioned Products), during the warranty period, provided that the purchaser notifies COBAN according to the terms of this warranty.  The repaired or replaced PRODUCT is warranted for the remaining original applicable warranty period.  All replaced parts of the PRODUCT shall become the property of Coban.

This expressed limited warranty is extended by COBAN to the original end-user purchasing the PRODUCT for purposes of commercial, or industrial, or governmental use only, and is not assignable or transferable to any other party.  This is the complete warranty for the PRODUCT manufactured by COBAN.  COBAN assumes no obligations or liability for additions or modifications to this warranty unless made in writing and signed by an officer of COBAN.  Unless made in a separate written agreement between COBAN and the original end-user purchaser, COBAN does not warrant the installation, maintenance, or service of the PRODUCT.

COBAN cannot be responsible in any way for any ancillary equipment not furnished by COBAN, which is attached to or used in connection with the PRODUCT, or for operation of the PRODUCT with any ancillary equipment, and all such equipment is expressly excluded from this warranty.  Because each system, which may use the PRODUCT, is unique, COBAN disclaims liability for range, coverage, or operation of the system as a whole under this warranty. 

II. GENERAL PROVISIONS:

This warranty sets forth the extent of COBAN”S responsibilities regarding the PRODUCT.  Repair, replacement, or refund of the purchase price, at COBAN’S option, is an exclusive remedy.  

THE WARRANTY IS GIVEN IN LIEU OF ALL OTHER EXPRESS WARRANTIES.  COBAN DISCLAIMS ALL OTHER WARRANTIES OR CONDITIONS, EXPRESSED OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OR CONDITIONS OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.  IN NO EVENT SHALL COBAN BE LIABLE FOR DAMAGES IN EXCESS OF THE ORIGINAL PURCHASE PRICE OF THE PRODUCT, FOR ANY LOSS OF USE, LOSS OF TIME, INCONVENIENCES, COMMERCIAL LOSS, LOST PROFITS, OR SAVINGS OR OTHER INCIDENTAL, SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES ARISING OUT OF THE USE OR INABILITY TO USE THE PRODUCT TO THE FULL EXTENT THAT MAY BE DISCLAIMED BY LAW.

III. HOW TO GET WARRANTY SERVICE:

Purchaser must notify a Coban Authorized Service Center or Coban’s Customer Service Department at 281-277-8288 within the applicable warranty period for information regarding warranty service.  If COBAN determines that all or parts of your PRODUCT requires return for repair or replacement a Return Merchandise Authorization Number (RMA#) will be issued.  Please follow Coban’s instructions and return the PRODUCT freight paid to Coban or its Authorized Service Center with the RMA number.  

Proof of purchase in the form of a bill of sale (which is evidence that the product is within the warranty period) must be presented to obtain warranty service.  In addition, if replacements are required and you wish to receive the most expedient service available, you will be required to provide COBAN with a credit card authorization to bill your credit card in the event that you fail to return the original parts.  The credit card will only be charged for COBAN”S list price for the part if the part has not been returned within thirty days.

FAILURE TO FOLLOW THE ABOVE INSTRUCTIONS MAY RESULT IN DELAYS, CAUSE YOU TO INCUR ADDITIONAL CHARGES, OR MAY VOID YOUR WARRANTY. 

It is the user’s responsibility to backup the contents of your hard drive, including any data you have stored or software you have installed on the hard drive.  It is likely that the content of your hard drive will be lost or reformatted in the course of service and COBAN will not be responsible for any damage to or loss of any program, data or other information stored on any media or any part of any PRODUCT service hereunder.

IF DURING THE REPAIR OF THE PRODUCT THE CONTENTS OF THE HARD DRIVE ARE ALTERED, DELETED, OR IN ANY WAY MODIFIED, COBAN IS NOT RESPONSIBLE WHATSOEVER.  YOUR PRODUCT WILL BE RETURNED TO YOU CONFIGURED AS ORIGINALLY PURCHASE (SUBJECT TO AVAILABILITY OF SOFTWARE)  

Be sure to remove all third party hardware, software, features, parts, options, alterations, and attachments not warranted by COBAN prior to sending the PRODUCT to COBAN for service.  COBAN is not liable for any loss or damage to these items.

IV  
WHAT THIS WARRANTY DOES NOT COVER:

· Defects or damage resulting from use of the PRODUCT in other than its normal and customary manner.

· Defects or damage from misuse, accident, water, or neglect.

· Defects or damage from improper testing, operation, maintenance, installation alteration, modification, or adjustment.

· Damage due to tampering with internal components

· Breakage or damage to antennas unless caused directly by defects in material workmanship.

· A PRODUCT subjected to unauthorized PRODUCT modifications, disassemblies, or repairs (including, without limitation, the addition to the PRODUCT of non-Coban supplied equipment) that adversely affects performance of the PRODUCT.

· PRODUCT that has had the serial number removed or made illegible. 

· Batteries 

· Freight costs to the repair depot.

· A PRODUCT, which, due to illegal or unauthorized alteration of the software / firmware in the PRODUCT, does not function in accordance with COBAN, published specifications or with the FCC type acceptance labeling in effect for the PRODUCT at the time the PRODUCT was initially distributed from COBAN. 

· Scratches or other cosmetic damages to PRODUCT surfaces that do not affect the operation of the PRODUCT.

· Normal and customary wear and tear

· Damage due to connection to improper voltage supply

· Non-COBAN manufactured equipment 

IV. GOVERNING LAW

In the case that this PRODUCT is sold in the United States, the laws of the State of Texas govern this warranty.

V. TRADEMARKS

VMDT, TOPCAM, DVMS, Mobil Start, Coban, and Coban logos are registered trademarks of Coban Research and Technologies, Inc.

Microsoft, Windows, Window XP Embedded and Windows logos are registered trademarks of Microsoft Corporation.

Firewire and Sony logo are registered trademark of Sony Corporation. 

Intel, Pentium and Celeron are registered trademarks of Intel Corporation.

CompactFlash and SanDisk logo are registered trademarks of SanDisk Corporation.

GWD 900 and Gomet logo are registered trademarks of Taiwan Gomet Technology Co., Ltd.

iEi and ICP are registered trademarks of ICP Electronics Inc. 

PS/2 ,Travelstar and IBM logo are registered trademarks of IBM Corporation

Software Copyrights 


The COBAN PRODUCT described in this instruction manual may include copyrighted Coban PRODUCT programs stored in semiconductor memory and other media.  Laws in the United States and other countries preserve certain exclusive rights for COBAN copyrighted PRODUCT programs, including the exclusive right to copy or reproduce the copyrighted PRODUCT program in any form.  Accordingly, any copyrighted COBAN PRODUCT programs contained in the COBAN PRODUCT described in this instruction manual may not be copied or reproduced in any manner without the express written permission of COBAN.  Furthermore, the purchase of COBAN PRODUCT shall not be deemed to grant either directly or by implication, estoppels or otherwise, any license under the copyrights, patents or patent applications for COBAN, except for the normal non-exclusive, royalty-free license to use that arises by operation of law in the sale of a product.

End-User License Agreement (EULA) For Coban Software


This End-User License Agreement (“LICENSE”) is a legal agreement between you and Coban Research and Technologies, Inc. (“COBAN”), the manufacturer of your VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System (“PRODUCT”).  All COBAN software, including Coban Mobile Start Software (“MOBILE START”) and third party software not otherwise licensed by a specific end user license agreement included with your PRODUCT, downloaded from COBAN websites or provided by COBAN as updates / upgrades, shall be referred as the COBAN SOFTWARE.  The COBAN SOFTWARE includes PRODUCT software, the associated media, any printed materials, and any “on-line” or electronic documentation, as well as COBAN supplied or facilitated updates / upgrades thereto.  Notwithstanding for foregoing, software distributed together with separate end user software license agreements (the “Third Party EULA”), including but not limited to Windows® operating system provided by Microsoft Corporation, shall be covered by respective Third Party EULAs.  You may use the COBAN SOFTWARE only in connection with the use of PRODUCT.  By installing, copying, downloading or otherwise using the COBAN SOFTWARE, you agree to be bound by the terms of this LICENSE.  If you do not agree to the terms of this LICENSE, or copy the COBAN SOFTWARE, and you should promptly contact COBAN for instruction on return of the entire PRODUCT and including COBAN SOFTWARE for a refund.  A 15% restocking charge will be applied.
Coban Software License


The COBAN SOFTWARE is protected by copyright laws and international copyright treaties, as well as other intellectual property laws and treaties.  The COBAN SOFTWARE is licensed, not sold.

Grant of License


This LICENSE grants you the following rights:

· Software.  You may install and use one copy of the COBAN SOFTWARE on the PRODUCT

· Storage/Network Use.  You may not use the COBAN SOFTEWARE over an internal network or distribute the COBAN SOFTWARE to your other PRODUCT over an internal network.

· Back-up Copy.  A back-up copy of the COBAN SOFTWARE is included with the PRODUCT.  You may use the back-up copy solely for archival purpose.
Description of Other Rights and Limitations


· Limitation on Reverse Engineering.  De-compilation and Disassembly.  You may not modify, reverse engineer, de-compile, or disassemble the COBAN SOFTWARE in whole or in part. 

· Separation of Components.  The COBAN SOFTWARE is licensed as a single product.  Its component parts may not be separated for use on more than one PRODUCT.

· Single PRODUCT.  The COBAN SOFTWARE is licensed with the PRODUCT as a single integrated product.  The COBAN SOFTWARE may only be used with the PRODUCT.

· Rental.  You may not rent or lease the COBAN SOFTWARE.

· Software Transfer.  You may permanently transfer all of your rights under this LICENSE only as parts of a sale or transfer of the PRODUCT, provided you retain no copies, transfer all of the COBAN SOFTWARE (including all copies, components parts, the media and printed materials, all versions and any upgrades of the COBAN SOFTWARE and this LICENSE), and the recipient agrees to the terms of this LICENSE.

· Termination.  Without prejudice to any other rights, COBAN may terminate this LICENSE if you fail to comply with the terms and conditions of this LICENSE.  In such event, you must destroy all copies of the COBAN SOFTWARE and all of its component parts.

Prohibition on Export


EXCEPT FOR EXPORT TO CANADA AND AUSTRALIA, THE COBAN SOFTWARE AND ANY UNDERLYING TECHNOLOGY MAY NOT BE EXPORTED OUTSIDE THE UNITED STATE OR TO ANY FORIGN ENTITY OR “FOREIGN PERSON” AS DEFINED BY U.S. FOVERNMENT REGULATION, INCLUDING WITHOUT LIMITATION, ANYONE WHO IS NOT A CITIZEN, NOTAL OR LAWFUL PERMANENT PESIDENT OF THE UNITED STATES.  BY DOWNLOADING OR USING THE COBAN SOFTWARE, YOU ARE AGREEING TO THE FOREGOING AND YOU ARE WARRANTING THAT YOU ARE NOT A “FOREIGN PERSON” OR UNDER THE CONTROL OF THE FOREIGN PERSON.

U.S. Government Restricted Rights


The Software Product and documentation are provided with RESTRICTED RIGHTS.  Use, duplication, or disclosure by the United State Government is subject to restrictions as set forth in subparagraph (c)(1) and (2) of the Commercial PRODUCT Software-Restricted Rights at 48 CFR 52.227-19, as applicable.  Manufacturer is Coban Research and Technologies, Inc., 12503 Exchange Drive, Suite 536, Stafford, Texas 77477.

Safety Information


 

Failure to properly set up, operates, and cares for the Coban TOPCAM System can increase the risk of electric shock or fire.  Failure to properly install and secure the Coban TOPCAM System can also increase the risk of the system falling and possibly hurting someone.  To reduce the risk of serious injury, death, or damage to the Coban TOPCAM System:

· Read these instructions

· Keep these instructions

· Heed all warnings

· Follow all instructions.

Use While Driving 

Check the laws and regulation on the use of Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System in the area where you drive.  Always give full attention to driving and to the road.

General Electrical Precautions

As with many other electrical devices, failure to take the following precautions can result in serious injury or death from electric shock or fire, or damage to the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System.

Stay Away from Dangerous Voltage Inside the Coban TOPCAM System.  

Contact with energized parts inside the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System can cause serious injury or death from electric shock.  This can also lead to fire and/or damage to the Coban System.

Do Not Take The Coban TOPCAM System Apart

Do not attempt to service, repair or tamper with the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System yourself.  Refer all servicing to Coban Customer Service Department or Coban Authorized Service Personnel.  Do not attempt to modify the Coban System in any way.

Do Not Push Or Insert Anything Into Ventilation Openings

Voltage is present within the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System when the System is connected to power whether it is turned on or off.  To eliminate all voltage to the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System, first turn off the Coban TOPCAM System, and then disconnect the power cable from the System.

· Take precautions from dropping or inserting anything into the Coban System

· Do not inset objects into ventilation openings when cleaning the Coban System
Take Precautions To Keep The Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM  System From Falling.  

To reduce the risk of Coban System from falling and injury user please properly set up and operate the system according to the Vehicle Installation Manual.

Avoid Damaging Any Electrical Cable

· Protect the cables from being stepped on or pinched, particularly at plugs, and the point where they exit from the apparatus.

· Do not jerk, knot, sharply bend, or otherwise abuse the cables.

· Do not expose the cables to sources of heat.

· When disconnecting the cables from the Coban System components or the power source, pull on the plugs – DO NOT PULL ON THE CABLES!

· Arrange all cables and cables so that passengers are not likely to trip over or accidentally pull on them as they move around.

· If any cable becomes damaged in any way, stop using the system immediately and call the Coban Authorized Repair Center or Coban Customer Service Department.

Do Not Expose The Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System To Liquid Or Moisture
· Do not use this apparatus near water or expose it to rain, moisture, or dripping or splashing liquids.

· Do not place objects filled with liquids, such as beverages on or near the Coban TOPCAM System.

· Do not clean the Coban System with water, liquid cleaners, solvents, or aerosols.

Prevent The Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM System from Overheating

Do not block any ventilation openings.  Install in accordance with the Coban Vehicle Installation Manual.  Install the Coban System in a well-ventilated area.  Do not place the Coban System near any soft surface that may block ventilation openings.  Do not install near any heat sources or any apparatus that produces heat.

Only Use the Type of Power Source Indicated on the Coban VMDT, VMDT-PV, MDT, MDT-PV and TOPCAM Owner’s Manual

Only Use Attachments / Peripherals Specified and Authorized by the Coban Research and Technologies, Inc.

Safety Information


About Musculoskeletal Disorders

Use of keyboards, mice, or other electronic input devices may be linked to serious injuries or disorders.

When you use the keyboard or others electric input devices, as with many activities, you may experience occasional discomfort in your hands, arms, shoulders, neck, or other parts of your body.  However, if you experience symptoms such as persistent or recurring discomfort, pain, throbbing, aching, tingling, numbness, burning sensations, or stiffness, DO NOT IGNORE THESE WARNING SIGNS.  PROMPTLY SEE A QUALIFIED HEALTH PROFESSIONAL, even if symptoms occur when you are not using these apparatuses.  Symptoms such as these can be associated with painful and sometimes permanently disabling injuries or disorders of the nerves, muscles, tendons, blood vessels, and other parts of the body.  These musculoskeletal disorders (MSDs) include carpal tunnel syndrome, tendonitis, tenosynovitis, vibration syndromes, and other conditions.

While researches are not yet able to answer many questions about MSDs, there is general agreement that many factors may be linked to their occurrence, including medical and physical conditions, stress and how one copes with it, overall health, and how a person positions and uses their body during work and other activities.  Some studies suggest that the amount of time a person performs an activity may also be a factor.

Some guidelines that may help you work more comfortably and possibly reduce your risk of experiencing an MSD.  These guidelines address topics such as:

· You should position yourself in a comfortable posture.

· Keeping your hands, fingers, and other body parts relaxed.

· Take breaks regularly.

If you have questions about how your own lifestyle, activities, or medical or physical condition may be related to MSDs, see a qualified health professional.

If you need further assistant please contact 

Coban Research and Technologies, Inc. 

at 1-866-81-COBAN ( 866-812-6226)

© Copyright 2004 Coban Research and Technologies, Inc.
ATTACHMENT G
IBM MAINTENANCE
IBM Master Services Attachment for ServiceElite

1. 
Scope of Services

IBM will provide Purchaser Services as described in this Attachment and, if applicable, its Statements of Work and Change Authorizations to support Purchaser’s hardware and software products (called ''Eligible Machines,'' ''Eligible Programs,'' and together ''Eligible Products''). Services are available for Eligible Products normally used for business, professional, or trade purposes, rather than personal, family, or household purposes.

IBM will identify the Eligible Products, the Services that apply to them, and the Services transaction contract period in Schedules that reference this Attachment and any associated Statements of Work and Change Authorizations. Each Schedule will also identify the Specified Locations at which the Services will be provided. A Specified Location may be Purchaser’s entire information processing environment, or a portion thereof, which may be resident at multiple sites or a single building.

The specific terms regarding Eligible Machine Services and Eligible Program Services contained in this Attachment and its Statements of Work and Change Authorizations apply only when Purchaser has contracted for an associated Eligible Machine maintenance Service or Eligible Program support Service as specified in a Schedule.

2. 
Sales through IBM and IBM Business Partners

Purchaser may acquire Services through IBM or an IBM Business Partner, or their designee, authorized to resell IBM Services. IBM Business Partners establish the price and general business terms at which they market the IBM Services to Purchaser and they will communicate these directly to Purchaser for all transactions they initiate with Purchaser. However, IBM establishes the terms of each Service IBM provides and our general business responsibilities associated with these Services. Therefore, IBM will provide the Services, as described in this Attachment and its associated Statements of Work and Change Authorizations (and their Schedules).

Whenever IBM is required to provide notification to Purchaser or Purchaser is required to provide notification to IBM, each of us also agrees to notify the applicable IBM Business Partner engaged in the transaction.

In the event that Purchaser has contracted through an IBM Business Partner that is no longer able to offer IBM Services, for any reason, IBM will so notify Purchaser in writing. Purchaser may continue to receive the Services by instructing IBM to transfer administration of the Services to either 1) another IBM Business Partner of Purchaser’s choice (who may require Purchaser to first execute one of their agreements) that is approved to offer Purchaser IBM Services, or 2) IBM under a standard direct marketing relationship that enables IBM to generate charges and invoicing.

IBM is not responsible for 1) the actions of IBM Business Partners or their designees, 2) any additional obligations they have to Purchaser, or 3) any products or services that they supply to Purchaser under their agreements.

3. 
IBM Responsibilities

When Purchaser contracts for an applicable Service, IBM agrees to deliver the Service in accordance with the terms and responsibilities identified in the Service description set out in this Attachment or an associated Statement of Work or Change Authorization. For basic maintenance of IBM Machines, the Service description is set out in our Agreement (referenced in the signature block above).

4. Purchaser’s Responsibilities

When Purchaser contracts for an applicable Service, Purchaser agrees:

1. to provide IBM with an inventory in which Purchaser identifies all Eligible Products to be covered at each Specified Location and to notify IBM whenever Purchaser wishes to move, add, or delete Eligible Products at an existing Specified Location or set up new Specified Locations;

2. to return to IBM all defective CRUs (from covered Eligible Machines) within 30 days of Purchaser’s receipt of the replacement CRU. A ''CRU'' is a Machine part which is designated as a Customer Replaceable Unit (e.g. keyboards, memory, or hard disk drives). IBM provides CRUs to Purchaser for replacement by Purchaser;

3. that when the Service includes IBM providing Purchaser with access to electronic diagnostic tools, information databases, or other Service delivery facilities, Purchaser will limit the use of these to only those who are authorized to use them under Purchaser’s control and only in support of Eligible Products and Services identified in Schedules;

4. to provide IBM with information it requests which is related to its provision of the Services to Purchaser and notify IBM of any changes;

5. to allow International Business Machines Corporation and its subsidiaries to store and use Purchaser’s business contact information, including names, business phone numbers, and business e-mail addresses, anywhere they do business. Such information will be processed and used in connection with our business relationship, and may be provided to contractors acting on IBM's behalf, IBM Business Partners who promote market, and support certain IBM products and services, and assignees of International Business Machines Corporation and its subsidiaries for uses consistent with our business relationship;

6. to pay any communications charges associated with accessing these Services unless IBM specifies otherwise; and

7. to use the information obtained under these Services only for the support of the information processing requirements within Purchaser’s Enterprise.

5. Automatic Inventory Increase for Machine and Software Maintenance Service

If specified as a selected option in the Schedule, IBM will automatically increase the inventory count and associated maintenance Services at Specified Locations per the terms set out below.


OPTION #1 - MACHINE MAINTENANCE SERVICES


IBM will automatically increase the inventory count and associated Machine maintenance Services whenever:

1. an Eligible IBM Machine is added to the inventory. If the Machine is under warranty when added, maintenance Services will commence at warranty exit. If the Machine is not under warranty when added, maintenance Services will commence at the later of a) the date of installation or b) the previous yearly anniversary of the start of the transaction contract period. IBM Machines specifically excluded from coverage at transaction contract period start will remain outside the scope of this Section unless Purchaser requests IBM add them during the transaction contract period. However, all Eligible IBM Machines added to Purchaser’s inventory during the transaction contract period will be included in the inventory count and receive maintenance Services as set out in this Section.

2. an Eligible non-IBM Machine, of the same type as other non-IBM Machines already covered at that Specified Location, is added to the inventory. If the Machine is under warranty when added, maintenance Services will commence at warranty exit. If the Machine is not under warranty when added, maintenance Services will commence at the later of a) the date of installation or b) the previous yearly anniversary of the start of the transaction contract period.

The maintenance Services that apply for these Machines will be the same as that which Purchaser is receiving for all other Eligible Machines of the same type at the Specified Location.

Newly installed IBM Machines of the same type for which Purchaser has already selected Warranty Service Upgrade will be added at date of actual installation and will be covered at the same Warranty Service Upgrade support level.

If at any time either of us requests a review of the inventory count, each of us will cooperate in updating the last formal inventory.

OPTION #2 - SOFTWARE MAINTENANCE SERVICES

FOR AIX OPERATING SYSTEMS, OS/400, i5/OS, AND SELECTED PRODUCTS

IBM will automatically increase the inventory count and associated software maintenance Services whenever an Eligible Program licensed for use on an Eligible IBM Machine is added to the inventory. If the program is covered under the Agreement for Acquisition of Software Maintenance when added to the inventory, then software maintenance Services via ServiceElite will commence at the expiration date of that support period. If the program is not covered under the Agreement for Acquisition of Software Maintenance when added to the inventory, then software maintenance Services via ServiceElite will commence immediately and After License Fees may apply.

The software maintenance Services that apply for these programs will be the same as that which Purchaser is receiving for all other copies of the program licensed for use on Eligible IBM Machines of the same type at the Specified Location.

If at any time either of us requests a review of the inventory count, each of us will cooperate in updating the last formal inventory.

6. Charges and Payment

For sales through IBM, Purchaser’s charges are calculated taking into account Purchaser’s Service selections, price protection option, payment option, and for prepayments, length of the prepay period. Purchaser agrees to pay by electronic funds transfer (to an account specified by IBM) or other means acceptable to IBM.

FOR EACH TRANSACTION PACKAGE PURCHASER MAY SELECT ONE OF THE FOLLOWING 3 PRICE PROTECTION OPTIONS. PURCHASER’S SELECTION WILL BE SPECIFIED IN THE SCHEDULE ASSOCIATED WITH THAT TRANSACTION PACKAGE.

OPTION #1 - PRICE PROTECTION DURING EACH TRANSACTION CONTRACT YEAR ONLY

IBM may revise charges. However, any rate increase will not take effect until the next yearly anniversary of the start of the transaction contract period. At the start of each transaction contract year, Purchaser will be invoiced at the charge rates that are then in effect and that invoice will serve as Purchaser’s notice of charge rate changes.

All newly added Eligible Products and Services, as well as changes to existing Eligible Product configurations and Services, will assume the charge rate that applied for these at the previous yearly anniversary of the start of the transaction contract period. Eligible Products and Services that become generally available during the transaction contract period will be added at the charge rate that applied on their initial availability date.

OPTION #2 - PRICE PROTECTION FOR ENTIRE TRANSACTION CONTRACT PERIOD, INCLUDES PROTECTION FOR NEWLY ADDEDMACHINE TYPES

For the entire transaction contract period, charges for included Eligible Product configurations and Services will not increase. All newly added Eligible Products and Services, as well as changes to existing Eligible Product configurations and Services, will assume the charge rate that applied for these at transaction contract period start. Eligible Products and Services that become generally available during the transaction contract period will be added at the charge rate that applied on their initial availability date. Purchaser will receive the benefit of a decrease in applicable charges for amounts which become due on or after the effective date of the decrease.

OPTION #3 - PRICE PROTECTION FOR TRANSACTION CONTRACT PERIOD PREPAY

Since Purchaser has selected to prepay for the entire transaction contract period, Purchaser will not be subject to increases in charges (during that period) for included Eligible Product configurations and Services. All newly added Eligible Products and Services, as well as changes to existing Eligible Product configurations and Services, will assume the charge rate that applied for these at transaction contract period start with adjustment for the reduced prepay period. Eligible Products and Services that become generally available during the transaction contract period will be added subject to the charge rate that applied on their initial availability date with adjustment for the reduced prepay period. If Purchaser elects to have these charge terms apply for charges during any renewal transaction contract period (as recalculated at the start of each renewal period), Purchaser must provide IBM written notification (at least one month prior to the start of the renewal period) and prepayment for the entire renewal period. Otherwise, charges for the renewal period will revert to a quarterly billing cycle under the terms set out for Option #1 above.

FOR EACH TRANSACTION PACKAGE, ONE OF THE FOLLOWING TWO CHARGE ADJUSTMENT OPTIONS WILL APPLY BASED ON PURCHASER’S SELECTION OF PRICING METHOD SPECIFIED IN THE SCHEDULE, EITHER LINE ITEM PRICING OR BOTTOM LINE PRICING.

OPTION #1 - LINE ITEM PRICING...ADJUSTMENT MADE AS CHANGES OCCUR

Total Services charges may be adjusted whenever:

1. a review of the inventory count indicates a change from the last accounting; or

2. a Specified Location, Eligible Machine type, or Service is added, deleted, or changed.

3. For all Service charges based on usage, upon IBM's request Purchaser will provide IBM with the actual meter reading recording the actual usage.

OPTION #2 - BOTTOM LINE PRICING...CHARGES ESTIMATED AT YEAR START AND ADJUSTMENTS MADE AT YEAR END

Total Services charges are estimated for each new transaction contract year based on Purchaser’s Eligible Product inventory and selected Services at transaction contract year start. IBM specifies applicable charges for the current transaction contract year and the associated payment option in the Schedule. At transaction contract year end, IBM will adjust that year's total charges based on changes to Purchaser’s Eligible Product inventory and selected Services during that year. Purchaser will be billed or credited for all applicable adjustments. In addition, either of us may request a revised Schedule be issued at any time during the transaction contract year to reflect significant changes that have occurred in Purchaser’s Eligible Product inventory and level of Services. 

Whenever usage charges apply, IBM calculates the initial transaction contract year charge based on a mutually agreed to usage estimate. Upon IBM's request, Purchaser will provide us with the actual meter reading recording the actual usage. The estimate for each subsequent transaction contract year will be based on a combination of the previous year actual usage for 11 months and a projection for the last month of the transaction contract year. At the end of each transaction contract year, IBM will adjust that year's total usage charges based on actual usage. Purchaser will be billed or credited for all applicable adjustments.

Prior to the end of each transaction contract year, IBM will provide Purchaser with a revised Schedule for the next year based on then current inventory and selected Services.

For sales through IBM Business Partners, Purchaser’s IBM Business Partner sets the charges and terms governing charges. Purchaser’s IBM Business Partner may impose an additional charge for some actions, e.g., termination, or for IBM's provision of some additional services, e.g., Service upgrades.

These actions or additional services are identified in this Attachment and its associated Statements of Work and Change Authorizations with an asterisk ("*"). Where Purchaser sees an asterisk, check with Purchaser’s IBM Business Partner to determine if Purchaser will incur an additional charge or may be entitled to a credit or refund. Purchaser will make payment directly to Purchaser’s IBM Business Partner.

IBM may charge Purchaser directly for certain expenses IBM incurs in performance of a Service for Purchaser (e.g. actual travel and living expenses, out-of-pocket expenses). IBM will not incur these expenses without Purchaser’s prior approval.

7. 
Renewal and Termination

IBM will automatically renew Services unless Purchaser requests otherwise. For each transaction the Schedule will specify the number of years (0 or greater) in the Renewal Contract Period. Whenever this number is greater than 0, IBM will renew the applicable Services at the end of the transaction contract period for the number of years specified. Thereafter, IBM will automatically renew the Services for same length periods unless Purchaser notifies IBM in advance of Purchaser’s desire to change the length of the renewal. Purchaser’s charges will be recalculated at the start of each renewal period.

For sales through IBM, the new charges will be based on the length of the Renewal Contract Period and then current charges associated with Purchaser’s contracted a) Services, b) price protection option, and c) payment option. Either of us can select not to renew by providing written notification (at least one month prior to the end of the current transaction contract period) to the other of their decision not to renew.

Purchaser has committed to continue Services for the entire transaction contract period. However, Purchaser may terminate Services for an Eligible Product, on notice to IBM, if Purchaser permanently removes it from productive use within Purchaser’s Enterprise. Purchaser may also terminate Services immediately prior to the start of any fiscal year for which funds have not been appropriated. Purchaser agrees to request such funds from the applicable legislative body.

Otherwise, if Purchaser chooses to terminate Services and these are not being replaced by equivalent Services, Purchaser may do so by providing IBM one month's written notice, after the Services have been under contract for at least one fiscal year.

Termination adjustment fees will not apply and Purchaser will receive a credit for any remaining prepaid period associated with Services Purchaser terminates in accordance with this provision.*

8. 
Governing Law

As pertains to Purchaser’s contracted Services, the laws of Purchaser’s State govern our Agreement, this Attachment, and associated Statements of Work and Change Authorizations.

9. 
Services

Warranty Service Upgrade

For certain Eligible Machines, Purchaser may select a Service upgrade from the standard type of warranty Service for the Machine. IBM provides Service for Machines as described in our Agreement but charges for the upgrade in type of Service during the warranty period.

Purchaser may not terminate the Service upgrade or transfer it to another Machine during the warranty period. When the warranty period ends, the Machine will become part of Purchaser’s standard inventory count and will convert to maintenance Service at the same type of Service Purchaser selected for warranty Service upgrade.

Maintenance of IBM Machines

IBM will provide Service for Machines, as described in our Agreement, for those Eligible IBM Machines specified in the Schedule.

Maintenance of Non-IBM Machines

IBM will provide Service for Machines, as described in our Agreement, for those Eligible non-IBM Machines specified in the Schedule. Unless specified otherwise in the Schedule, Service is provided only for the manufacturer's base configuration for each covered Machine model. Purchaser is responsible for following the manufacturer's and IBM's provided guidelines pertaining to operator responsibilities, maintenance procedures, and  supplies prior to placing a Service request.

Repair of non-IBM Machines is subject to the availability of repair parts and any technical support required of the original manufacturer. Repair parts will be functionally equivalent to those replaced. They may be new or used and may have been manufactured by other than the original manufacturer. Purchaser may request that IBM use repair parts manufactured by the original manufacturer when these are available, but there may be an additional charge for these parts.*

IBM's support does not cover:

1. Machine installation, engineering change activity, or preventive maintenance;

2. correction of date related errors. IBM will make the final determination of whether a date related error is the source of the problem;

3. service of microcode or firmware;

4. service of features, parts, or devices not supplied by either a) the Machine's original manufacturer or b) IBM during the performance of this Service;

5. service for accessories, supply items, and certain parts, such as batteries, frames, and covers;

6. service of a Machine damaged by misuse, accident, modification, unsuitable physical or operating environment, or improper maintenance by Purchaser;

7. service of a Machine with removed or altered Machine or parts identification labels;

8. failures caused by a product for which IBM is not responsible; or

9. service of Machine alterations.

Upon written notice, IBM may terminate coverage for an Eligible non-IBM Machine due to lack of available repair parts or lack of original manufacturer technical support.

Eligible non-IBM Machines must meet IBM's safety and serviceability requirements. IBM reserves the right to inspect a Machine within one month from the start of Service. If the Machine is not in an acceptable condition for Service, IBM will notify Purchaser and terminate coverage.

Purchaser agrees to provide IBM one month's written notice prior to terminating coverage for a Machine being permanently removed from productive use within Purchaser’s Enterprise.

IBM Software Maintenance for OS/400, i5/OS and Selected Products

IBM will provide software maintenance support, as described below, for those Eligible Programs for which Purchaser is licensed and for which Purchaser orders this Service.

General:

1. IBM makes available to Purchaser the most current commercially available version, release or update to all of the programs for which Purchaser acquires support under this Service, should any be made available.

2. IBM provides Purchaser with assistance for Purchaser’s a) routine, short duration installation and usage (how-to) questions and b) code defect related questions.

3. IBM provides assistance via telephone and, if available, electronic access, only to Purchaser’s information systems (IS) technical support personnel during the normal business hours (IBM published prime shift hours) of Purchaser’s IBM support center. This assistance is not available to Purchaser’s end users. IBM provides Severity 1 assistance 24 hours a day, every day of the year. Consult the IBM Software Support Guide, which may be found at http://techsupport.services.ibm.com/guides/handbook.html for details. A 24x7 all severity option is available at extra charge.*

4. In some instances, IBM may request that Purchaser allows it to remotely access Purchaser’s system to assist Purchaser in isolating the software problem cause. Purchaser will remain responsible for adequately protecting Purchaser’s system and all data contained therein whenever we remotely access it with Purchaser’s permission.

5. This Service does not include assistance for a) the design and development of applications, b) Purchaser’s use of programs in other than their specified operating environment, or c) failures caused by products for which IBM is not responsible under this Service.

Eligible Programs: Licensed programs for which this Service is available are listed at http://www.ibm.com/services/sl/swm/ or may be obtained from Purchaser’s IBM marketing representative.

Software Maintenance After License Fee: The Software Maintenance After License fee is a one time charge to resume Software Maintenance if Purchaser a) did not renew this Service prior to the end of the then current support period or b) terminated this Service. The new support period in such an instance begins on the date that IBM accepts Purchaser’s order.

IBM Software Maintenance for AIX Operating Systems

IBM will provide software maintenance support, as described below, for those Eligible Programs for which Purchaser is licensed and for which Purchaser orders this Service.

General:

1. IBM makes available to Purchaser the most current commercially available version, release or update to all of the programs for which Purchaser acquires support under this Service, should any be made available.

2. IBM provides Purchaser with assistance for Purchaser’s a) routine, short duration installation and usage (how-to) questions and b) code defect related questions.

3. IBM provides assistance via telephone and, if available, electronic access, only to Purchaser’s information systems (IS) technical support personnel during the normal business hours (IBM published prime shift hours) of Purchaser’s IBM support center. This assistance is not available to Purchaser’s end users. IBM provides Severity 1 assistance 24 hours a day, every day of the year. 

Consult the IBM Software Support Guide, which may be found at http://techsupport.services.ibm.com/guides/handbook.html for details. A 24x7 all severity option is available at extra charge.*

4. In some instances, IBM may request that Purchaser allow it to remotely access Purchaser’s system to assist Purchaser in isolating the software problem cause. Purchaser will remain responsible for adequately protecting Purchaser’s system and all data contained therein whenever we remotely access it with Purchaser’s permission.

5. This Service does not include assistance for a) the design and development of applications, b) Purchaser’s use of programs in other than their specified operating environment, or c) failures caused by products for which IBM is not responsible under this Service.

Eligible Programs: Licensed programs for which this Service is available are listed at http://www.ibm.com/services/sl/swm/ or may be obtained from Purchaser’s IBM marketing representative.

Software Maintenance After License Fee: The Software Maintenance After License fee is a one time charge to resume Software Maintenance if Purchaser a) did not renew this Service prior to the end of the then current support period or b) terminated this Service. The new support period in such an instance begins on the date that IBM accepts Purchaser’s order.
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