WESTERN STATES CONTRACTING ALLIANCE

PARTICIPATING ADDENDUM
TO WSCA PRICE AGREEMENT, NUMBER MA 454
FOR SMALL PACKAGE DELIVERY SERVICES
Between

The State of Washington and FedEx Corporation
Washington Contract number 06806 (partial award)
This Participating Addendum will add the State of Washington as a Participating State to purchase from the WSCA Price Agreement, Number MA 454, with FedEx Corporation.
This Participating Addendum ("Addendum") is between the State of Washington, acting by and through its Department of General Administration Office of State Procurement, and FedEx Corporation ("Contractor").  This Addendum shall become effective on February 1, 2007.
RECITALS

WHEREAS, the State of Utah Division of Purchasing, acting as the Lead State, processed a Western States Contracting Alliance Multi-State competitive solicitation to award a “Convenience” contract for the purchase of Small Package Delivery Services, and

WHEREAS, Contractor submitted a successful proposal to provide Small Package Delivery Services, and 

WHEREAS, the State of Washington and other authorized WSPC members wish to purchase services from the Contractor, and the Contractor wishes to sell the same.

Now, therefore, in consideration of the foregoing, mutual terms and conditions contained herein and other good and valuable consideration, the sufficiency of which is acknowledged by both parties, the parties agree as follows:

Definitions. The following terms shall have the meanings set forth below.  In addition to the terms defined below, the terms defined in the State of Utah solicitation for small package delivery services and the terms defined in Washington State Competitive Procurement Standards shall have the meaning set forth therein, and such definitions are hereby incorporated into this Addendum by this reference. 
“WSCA” means the Western States Contracting Alliance.

"STATE" means the State of Washington, acting by and through its Department of General Administration Office of State Procurement (OSP).
“Washington’s Electronic Business Solution (WEBS)” means the statewide internet-based vendor registration and bid notification system. 

"WSPC" means the Washington State Purchasing Cooperative, whose members include where applicable: Washington State agencies, Political subdivisions of the State of Washington, Qualified Non-profit Corporations, Institutions of Higher Education (e.g. Colleges and Universities, Community and Technical Colleges) who choose not to purchase independently under RCW 23.B.10.029. 

“STATE AGENCY” means Washington State institutions, colleges, community colleges, technical colleges, college districts, and universities, the offices of the elective state officers, the State Supreme Court, the court of appeals, the administrative and other departments of state government, and the offices of all appointive officers of the state.

“NONPROFIT CORPORATION” means an organization meeting all of the following qualifications:

· Registration with the Secretary of State in the State of Washington as a Nonprofit Corporation;

· Federal Tax Status as a 501(C) 3 Nonprofit Corporation; and 
· Receives a portion of its funding directly from public agencies: Federal, State of Washington, or Political Subdivisions of the State of Washington.

“POLITICAL SUBDIVISION” means any unit of local government within the states of Washington and/or Oregon that receives state funds; e.g. cities, counties, school districts, special purpose districts, local service districts, is a member of the states’ purchasing co-op, and is authorized to purchase from state contracts by inter local agreements. For the state of Oregon, the term “political subdivision” includes nonprofit corporations and Institutions of higher education (e.g. Colleges and Universities, Community and Technical Colleges)

“AUTHORIZED PURCHASER and PURCHASER” means all members of the State of Washington State Purchasing Cooperative (WSPC) including where applicable: State agencies, Political subdivisions of Washington, Qualified Non-profit Corporations, and Institutions of higher education (e.g. College and Universities, Community and Technical Colleges) who choose not to purchase independently under RCW 23.B.10.029.

“Contract” means the WSCA Master Price Agreement MA 454, between the Contractor and the WSCA (via the Lead State – Utah), which sets forth general terms, conditions, and pricing for purchase by Authorized Purchasers of the goods and services described therein. 
“CONTRACTOR'S REPRESENTATIVE” means an individual designated by the bidder or Contractor to act on its behalf and with the authority to legally bind the bidder or Contractor concerning the terms and conditions set forth in bid and contract documents.

· Designation:  Bidder shall provide name, address, and phone number of contractor(s) representative as required in bid documents.

· Responsibility:  Contractor’s representative shall function as the primary point of contact, shall ensure supervision and coordination and shall take corrective action as necessary to meet contractual requirements.

· Availability:  Contractor’s representative, or designee, shall be available at all times during normal working hours throughout the term of the contract.

“SUBCONTRACTOR” means a person or business who is providing or performing an essential aspect of the contract under the direction of the contractor.
 “CONVENIENCE CONTRACT” means a contract that is established strictly to facilitate ordering without conducting repetitive solicitations.  Purchasers have the option to purchase elsewhere.

“Purchase Order” means the purchase order document or agency field order submitted to Contractor by an Authorized Purchaser which specifies the quantity and type of services that Contractor will provide to the Authorized Purchaser under the terms of the Contract and this Addendum.

Terms of the Agreement.  The terms and conditions of the Contract are hereby incorporated by this reference into and made a part of this Addendum.  In the event of a conflict between the terms and conditions of this Addendum and the terms and conditions of the WSCA Master Price Agreement MA 454, the terms and conditions of this Addendum shall take precedence.  

Entire Agreement This document, including all amendments, in addition to the Contract, comprises the entire agreement between the State of Washington and the Contractor.  This entire agreement shall be governed by the laws of the State of Washington incorporated herein by reference.  The venue for legal action shall be the Superior Court for the State of Washington, County of Thurston.
Addendum.  The terms of this Addendum shall not be waived, altered, modified, supplemented or amended in any manner whatsoever except by a written agreement signed by State and Contractor and approved by all necessary parties.

Conflict and Severability  Conflict:  In the event of conflict between contract documents and applicable laws, codes, ordinances or regulations, the most stringent or legally binding requirement shall govern and be considered a part of this contract to afford the state maximum benefits.  

Severability:  Any provision of this document found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of the document.

AntiTrust  The state maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the purchaser.  Therefore, the Contractor hereby assigns to the state any and all claims for such overcharges except overcharges which result from antitrust violations commencing after the price is established under this contract and which are not passed on to the state under an escalation clause.

Purchase Orders.  Authorized Purchasers may purchase services under the Price Agreement and this Addendum by submitting a Purchase Order to Contractor for any of the services specified.  Contractor shall receive orders via phone, fax, on-line or in person at no additional costs. Contractor shall accept electronic funds transfers, check, Purchase Card (P-Card) for payment without any additional cost. 

Purchasing Restrictions.  Only Authorized Purchasers may purchase from this contract.  Contractor shall not process purchase orders from unauthorized purchaser under this Agreement.  It is the contractor’s responsibility to verify purchaser’s status prior to processing orders received under this contract.  OSP publishes and periodically updates a list of authorized Political Subdivisions and Non-Profit Corporations. This list is available on the Internet https://fortress.wa.gov/ga/inet/servlet/PCACoopListSv. 

Contractor shall clearly communicate at the point of sale to the Purchaser that the Contractor will not accept a Purchase Order nor sell under this Agreement any item not covered by the WSCA Contract.  Items not included in the WSCA Contract shall be sold separately and not be included on the Purchase Order.

Liability of Purchase Order.  Contractor, by executing this Addendum, acknowledges and agrees that the State of Washington shall only be liable for purchases made by State of Washington agencies that issue Purchase Orders to the Contractor that incorporate this Addendum and the Price Agreement, and that other Purchasers shall be responsible for any purchase they make under a Purchase Order issued by them. The State of Washington expressly disclaims any liability for any purchase made under a Purchase Order issued by other Purchasers, or any other entity.

Contractor agrees to look solely to the Authorized Purchaser for payments related to Purchase Orders issued by that Authorized Purchaser, and for any other rights and remedies Contractor may have at law or in equity arising out of the sale and purchase of Contractor’s goods or services and the resulting contractual relationship, if any, with each such Authorized Purchaser.  Further, Contractor acknowledges and agrees that Authorized Purchasers shall be entitled to the same warranties, rights, remedies and benefits that the State has required under the Price Agreement and this Addendum for any purchases made by such Authorized Purchasers pursuant to Purchase Orders.

Sales and Subcontractor Report.  The contractor must submit quarterly usage reports through the Contract Sales Reporting System located on the internet at https://fortress.wa.gov/ga/apps/CSR/login.aspx.  If the contractor does not possess a user name and login, it is the contractor’s responsibility to contact the Office of State Procurement.
Reports must be submitted within thirty (30) days after the end of the calendar quarter, i.e., no later than April 30th, July 31st, October 31st and January 31st.
OSP Required Special Reports. Contractor shall provide these reports as requested by OSP. They will be designed by the OSP to obtain information needed for bid management, contract negotiation, and any other OSP determined need.

Report Receipt/Acceptance.: The receipt or acceptance of any of the reports furnished pursuant to this Contract, or any sums paid hereunder, shall not preclude OSP from challenging the validity thereof at any time.

Washington’s Electronic Business Solution (WEBS): It is the responsibility of the contractor to register in WEBS. After registration, it will remain the responsibility of the vendor to keep their WEBS account updated.

Contract Number: This agreement will be known to the State of Washington as contract number 06806 and become incorporated into the Purchased Services Master Contract Program.

Pricing: The State accepts the rates offered in WSCA Master Price Agreement MA 454. Please see Attachment A for clarification. 
Fuel Surcharge: The fuel surcharge for all domestic express and international shipments shall be waived. FedEx reserves the right to impose a fuel surcharge in the amount provided under the WSCA agreement upon renewal of this Participating Addendum. 
FedEx Money Mack Guarantee: Under this agreement, authorized purchasers shall request services that are exclusive of the FedEx Money Back Guarantee.
Further, Contractor represents and warrants to State that Contractor has the power and authority to enter into and perform this Addendum and that this Addendum, when executed and delivered, shall be a valid and binding obligation of Contractor enforceable in accordance with its terms.

Notices to State.  

(a)  Notices with respect to a Purchase Order: except as otherwise expressly provided in a Purchase Order, any formal communications between the parties to or notices to be given under a Purchase Order shall be given in writing by personal delivery of, facsimile transmission of, email or mailing, postage prepaid, the same to Contractor or Authorized Purchaser at the address or number set forth on the Purchase Order or to such other addresses or numbers as either party may hereafter indicate.  To be effective against the receiving party, receiving party must confirm receiving notice to the sending party’s authorized representative, as set forth in the Purchase Order.  

(b)  Notices with respect to Participating Addendum: As between Contractor and State with respect to this Addendum, notice shall be provided as set forth in the previous Section.
For purposes of this Addendum, the authorized representatives of Contractor and State are, respectively:

	CONTRACTOR:
	STATE:

	FedEx Corporation 
Attn: Joselyn Henderson
900  7th Street NW, STE 550

Washington, DC 20001-0001

 (816)554-6609 (Phone) 

866-370-2491 (Fax) 

jchenderson1@fedex.com
	Department of General Administration 

Office of State Procurement 

Attn: Victoria Wiley 
201 General Administration Building Olympia, WA 98504-1017

(360) 902-7317 (Phone) 

(360) 586-2426  (Fax) 

vwiley@ga.wa.gov


Insurance: General Requirements: Contractor shall, at their own expense, obtain and keep in force insurance as follows until completion of the contract.  Within fifteen (15) calendar days of the effective date of this addendum, the Contractor shall furnish evidence in the form of a Certificate of Insurance satisfactory to the state that insurance, in the following kinds and minimum amounts has been secured.  Failure to provide proof of insurance, as required, will result in contract cancellation.

Contractor shall include all subcontractors as insureds under all required insurance policies, or shall furnish separate Certificates of Insurance and endorsements for each subcontractor.  Subcontractor(s) must comply fully with all insurance requirements stated herein.  Failure of subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or responsibility.  

All insurance provided in compliance with this contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by State.

Specific Requirements:

Employers Liability (Stop Gap): The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00.  The state will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this contract.

Commercial General Liability Insurance: The Contractor shall at all times during the term of this contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this contract.  This insurance shall cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or servants.  

The insurance shall also cover bodily injury, including disease, illness, and death and property damage arising out of the Contractor’s premises/operations, independent contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business contract), and contain separation of insureds (cross liability) conditions.

Contractor waives all rights against the State for the recovery of damages to the extent they are covered by general liability or umbrella insurance.

The limits of liability insurance shall not be less than as follows:

	General Aggregate Limits (other than products-completed operations)
	$2,000,000

	Products-Completed Operations Aggregate
	$2,000,000

	Personal and Advertising Injury Aggregate
	$1,000,000

	Each Occurrence (applies to all of the above)
	$1,000,000

	Fire Damage Limit (per occurrence)
	$     50,000

	Medical Expense Limit (any one person)
	$      5,000


Business Auto Policy (BAP): In the event that services delivered pursuant to this contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required.  The coverage provided shall protect against claims for bodily injury, including illness, disease and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the Contractor, subcontractor, or anyone employed by either.

Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence.  The business auto liability shall include Hired and Non-Owned coverage.

Contractor waives all rights against the State for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.

Additional Provisions:  Above insurance policies shall include the following provisions:

Additional Insured: The State of Washington and all authorized contract users shall be named as an additional insured on all general liability, umbrella, excess, and property insurance policies.  All policies shall be primary over any other valid and collectable insurance.

Notice of policy(ies) cancellation/non-renewal: For insurers subject to RCW 48.18 (Admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the State forty-five (45) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract.

For insurers subject to RCW 48.15 (Surplus Lines) a written notice shall be given to the State twenty (20) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract.

If cancellation on any policy is due to non-payment of premium, the State shall be given a written notice ten (10) calendar days prior to cancellation.

Identification: Policy(ies) and Certificates of Insurance must reference the state’s bid/contract number.

Insurance Carrier Rating: The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington.  Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports.  Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the contract and evidence of insurance before contract commencement.  If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with RCW 48.15 and WAC 284-15.

Excess Coverage: The limits of all insurance required to be provided by the Contractor shall be no less than the minimum amounts specified.  However, coverage in the amounts of these minimum limits shall not be construed to relieve the Contractor from liability in excess of such limits.

In witness whereof, the parties have executed this Addendum as of the date of execution by both parties below. 

	CONTRACTOR

FedEx Corporation
	
	STATE OF WASHINGTON

Department of General Administration

	
	
	

	Name                                             Date
	
	Victoria Wiley                             Date

	Title                                             
	
	Contracts Specialist

	
	
	

	
	
	John Farley                                Date

	
	
	Procurement Unit Manager


	APPROVED AS TO FORM ONLY:

	

	Linda Sullivan-Colglazier              Date 

	Assistant Attorney General



