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Invitation for Bid 06013
Security Guard Services

Amendment 2
Issued September 13, 2013

Bid due date of September 18, 2013 – 2:00 PM remains unchanged
Amendment must be signed and submitted with bid.  
All other Terms, Conditions, and Specifications remain unchanged.

The above referenced solicitation is amended as follows:
Purpose:

A. To replace Appendix B, Proposed Master Contract of the original solicitation with the embedded revised version dated 09-13-2013:
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B. To answer and clarify questions submitted by the bidder community, set forth below:
1. Question:
Which contractor has the master contract now?

Answer:
All contractors in the pre-qualified vendor pool. Link: 02701 Contract Portal Page
2. Question:
Which contractors are currently in the pre-qualified pool?

This information is available for access and downloads on the portal page of the current contract 02107.  Link: 02701 Contract Portal Page.
3. Question:
What are the current billing rates for the different counties for armed and unarmed guards?
Answer:
This information is available for access and downloads on the portal page of the current contract 02107. Contract Documents & Resources select “Pricing & Ordering Information.  Link: 02107 Contract Portal Page.
4. Questions;
What is the current (total) hours billed for the master contract and what is the billing rate annually?
Answer:
Past sales reported by contractors $1,096,728, however, review and audit of submitted reports may increase actual sales.
5. Question:
Page 5, paragraph 1.11, Economic and Environmental Goals: Are any of the current vendors MWBE? If so, what portion of the current providers are MWBE?

Answer:
Yes.  Based on 2012/2013 sales reported 10.2%.
6. Question:
Page 6, paragraph 2, Purpose: the State has stated that the intent of the solicitation is create a pool of qualified vendors. Has the State determined the minimum and maximum number of companies for each pool?

Answer:
There is no minimum or maximum.

7. Question:
Page 6, paragraph 2, Purpose (3rd paragraph): What sites require armed work? Of the sites requiring armed work please provide:

a. What are the environments?
b. Please provide types of sites requiring armed officers.
c. Reason for being armed.
d. Equipment required for armed coverage including armor, type of guns, mace, baton, etc.
Answer:
Typically sites such as DSHS Field Offices; possible incidents of staff being threatened with bodily harm by a parent whose children were removed by Child Protective Services.

Or Employment Security for example, if an irate client threatens staff for not receiving unemployment benefits, being denied welfare benefits, etc.
Type of equipment usually required:  Guard has to be licensed and trained to carry a firearm (RCW 18.170).  Environments are predominately office buildings and guards carry a handgun.
8. Question:
Page 14, 1 Pricing, 1.1 Overview, second paragraph: No Volume commitment specified in this RFQQ. Would the State please provide the current annual spend by vendor for the current contract?
Answer:
See imbedded document and answer to question four.  
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9. Question:
Appendix A, Certifications and Assurances, element 6. If a contractor has contract exceptions, how are they supposed to complete the certifications and assurances, as the element specifically states that there are no exceptions being submitted by the offeror?
Answer:
Section 1.4 of the RFQQ clarifies submittal and acceptance of exceptions, as highlighted in the language excerpt below:

 . . . Under no circumstances is a Bidder to submit their own standard Contract terms and conditions. If your bid appears contingent on the state’s acceptance of the bidder’s alternate terms and conditions, your bid will likely be disqualified and rejected and will not be further evaluated. Instead, a Bidder must review and identify the problematic language, state the issue, and propose alternate language or a proposal for Contract modification. Be advised, the purpose of this is not to heavily rewrite the solicitation or contract language. It is for the purpose of identifying one, two, or few areas of great concern. The bidder should focus the attention on only the most troubling matters, if any. It is very unlikely that the state is going to entertain and expend effort on wholesale re-writes of the solicitation and contract language. The foregoing should not be interpreted to prohibit either party from proposing additional Master Contract terms and conditions during negotiation of the final Master Contract or Amendment, DES, at its sole discretion, reserves the right to negotiate improvements to responsive and responsible Responses

All proposed exceptions to the proposed Master Contract terms and conditions must be submitted as part of a Bidder’s Response. Proposed exceptions and/or revisions to Appendix B, Proposed Master Contract, shall be submitted as follows:

· Expectation: All exceptions and/or proposed revisions shown using Appendix B, Proposed Master Contract as the baseline document and the “Track Changes” feature of MS Word and are few I number.

· Required Format: MS Word.
Apparent Successful Bidders will be expected to execute a new Master Contract within 30 business days of its receipt of the final Master Contract. If an Apparent Successful Bidder fails to sign a Master Contract within the allotted 30-day time frame, DES may consider the Apparent Successful Bidder to be non-responsive and may cancel the intended Award.  A Bidder’s Response to this RFQQ constitutes acceptance of all requirements presented in the RFQQ, its Amendments and attachments.
10. Question:
Appendix E, Hourly Rate and Qualifications, Attachment 06013 Scenarios of Services: Please provide site training requirement assumption that each vendor should use for pricing each site example.

Answer:
Requested pricing is for blended not to exceed hourly rate.  For the samples used for bid evaluation purposes, please use the following site training requirements for pricing purposes:
Unarmed Security Guard:
A client is acting irrational and verbally assaults a staff member after being denied welfare benefits and is refusing to leave the facility.
For Armed Security Guard:
A field staff member is threatened with bodily harm by a parent whose children were removed by Child Protective Services. 

Actual site training requirements will be included in the work request of the Tier Two Competitive Process based on the specific project needs.

11. Question:
Is there a Project manager? If so what are the Project Manager Requirements?
Answer:
Each customer agency has their own staff to handle their needs and there is no specific requirements in the solicitation for a project manager.

12. Question:
How many total hours per week of service is currently being provided?

Answer:
Each individual Tier Two work contract establishes the hours of service required, as established by the customer agency requesting the service.

13. Question:
Please provide a breakdown by region and if possible by site for the number of hours worked?

Answer:
Each individual Tier Two work contract establishes the location and service required, as established by the customer agency requesting the service. Site information will be provided at the time of each work request and is unknown at this time.
14. Question:
Are there any Benefit requirements? Medical - Dental - Life Insurance - Long Term Disability?

Answer:
Wages, benefits and other employee requirements are as required by Federal, state or local law, including the Affordable Care Act.
15. Question:
What are the current pay rates to the employees working under this contract?

Answer:
Wages and other employee requirements are as required by Federal, state or local law. This information is between the contractor and his employees.
16. Question:
What are the current bill rates for regular time and overtime hours?

Answer:
Customer agencies pay the contractor directly according to their Service Agreement.  Charges may differ depending on customer needs.
17. Question:
Are sites open on holidays and are non-worked holidays billable?
Answer:
Depends on customer specific needs, which will be set forth in Tier Two work contracts.  Also see Appendix E, Mandatory Service Requirements.
18. Question:
How many providers are actually delivering service at this time?  

Answer:
See answer to question eight.
19. Question:
What is the current actual spend dollar amount for this Contract?
Answer:
See answer to question eight
20. Question:
What is the projected spend for next year?
Answer:
ESTIMATED: $3,050,000 (No guarantee). See paragraph 2.3 Estimated Usage of the original solicitation. 
21. Question:
Who is the Current Provider at each site? How long have they had the contract?
Answer:
The customer agency issues a Service Agreement to the pre-qualified vendor who has provided the most responsive reply to your Work Request (Statement of Work, availability of guards, consultant qualifications, interview, past performance on similar project, budget, etc.).  
22. Question:
What sites if any are due to be rebid in the near future and when?
Answer:
This information is with the customer agencies; depends on customer specific needs and work contract expiration dates.
23. Question:
Are there any Vehicles required by location?
Answer: 
Depends on customer specific needs and should be in the work request of Tier Two Competitive Process based on the specific project.
24. Question:
Are there any Golf Carts required by location?
Answer: 
Depends on customer specific needs and should be in the work request of Tier Two Competitive Process based on the specific project.

25. Question:
Are there any Bicycles required by location?
Answer: 
Depends on customer specific needs and should be in the work request of Tier Two Competitive Process based on the specific project.

26. Question:
How does the purchaser communicate with officers?
Answer:
Depending Process based on the specific project, customer agency will provide information at time of Tier Two competition, in the work request. 
27. Question:
What if any additional equipment is required?
Answer:
That will be addressed in the work request of Tier Two Competitive Process based on the specific project.
28. Question:
What if anything would you change to improve your overall satisfaction?
Answer:
Customer agencies have reported satisfaction with existing service.
Note:
The Tier One Process is to determine eligible vendors for a Pre-Qualified Vendor Pool and a not to exceed blended hourly rate.

Rates can be negotiated to a lower price at each Tier Two Competitive Process depending on the services required.

	ACKNOWLEDGED, RECEIVED AND ACCEPTED BY BIDDER:

	

	Bidder’s Company Name & Address

	

	Signature




Date

	

	Typed or Printed Name, Title

	

	

	

	

	bidder CONTACT Information

	Contact:
	

	Title:
	

	Phone:
	

	Fax:
	

	Email:
	


Request for Qualifications and Quotes 06013

Amendment No. 1 issued September 7, 2013

SECURITY GUARD SERVICES – ARMED & UNARMED

The above referenced solicitation is amended as follows:

The purpose of Amendment No. 1 is to change the email address questions and responses are to be send to from deslesec@des.wa.gov to desmilesec@des.wa.gov.  Please resend any emails sent prior to Amendment 1 issue date to the new email address.

End date of Questions & Answer, Complaint period:

September 11, 2013

Response to be emailed to desmilesec@des.wa.gob by:

September 18, 2013 – 2:00 PM

DES assumes no responsibility for delays caused by Bidder’s e-mail, network problems or any other party.

All other terms, conditions, specifications as well as the projected procurement schedule remain unchanged.

Bidder may complete the following and return with bid:

	
	
	

	Bidder’s Signature
	
	Bidder’s Company Name

	
	
	

	Print Name and Title
	
	Date


Procurement Coordinator:

Heidi Bohl, CPPB ( 360-407-9421 ( Heidi.Bohl@des.wa.gov
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Appendix B, Proposed Master Contract


RFQQ 06013 – Security Guard Services – Armed & Unarmed – revised 09-13-2013

Master Contract Number 06013

for

Security Guard Services – Armed & Unarmed

between


Washington State Department of Enterprise Services


and


Contractor’s Legal Name

Effective Date: #####
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PARTIES


This Master Contract (“Master Contract” or “Contract”) is entered into by and between the state of Washington, acting by and through the Department of Enterprise Services (DES) an agency of Washington state government located at 1500 Jefferson Street SE Olympia WA, 98504-2445, and Contractor’s Name (Contractor), a Legal Status located at Contractor Address1, City1, ST1, ZIP1 licensed to conduct business in the state of Washington, for the purpose of providing IT professional services as described and identified herein.


RECITALS


The state of Washington, acting by and through DES issued Request for and Quotes (RFQQ) number 06013 dated September 4, 2013, for the purpose of purchasing security guard services in accordance with its authority under Chapter 39.26 RCW.


Contractor submitted a timely Solicitation Response.

DES evaluated all properly submitted Responses to the above-referenced RFQQ and has identified Contractor as an Apparent Successful Bidder.


DES has determined that entering into this Contract with Contractor will meet Purchasers needs and will be in Purchasers best interest.


NOW THEREFORE, DES awards to Contractor this Master Contract, the terms and conditions of which shall govern Contractor’s provisioning of security guard services as described herein, on an as-needed basis. This Master Contract is not for personal use.


IN CONSIDERATION of the mutual promises as hereinafter set forth, the parties agree as follows:


1 OVERVIEW


1.1 Definitions


Apparent Successful Bidder - A Bidder who is recommended for Award after evaluation of Responses.


Amendment - A change to a legal document.  For the purposes of a Solicitation document, an amendment shall be a unilateral change issued by DES, at its sole discretion.


Apparent Successful Bidder - A notice which recommends Award.


Award - DES’s acceptance of a Bidder’s offer to enter into a Master Contract.


Business Days - Monday through Friday, 8:00 AM to 5:00 PM, Pacific Time, except for holidays observed by the state of Washington.


Confidential Information - Information that may be exempt from disclosure to the public or other unauthorized persons under either RCW 42.56 or other state or federal statutes. Confidential Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card Information, payroll/labor data, driver's license numbers, medical data, law enforcement records, agency source code or object code, agency security data, and information identifiable to an individual. Purchasers may identify additional confidential information in a Work Order. Confidential information also includes any personal information under the provisions of RCW 19.255.010 and RCW 42.56.590.

Contractor - An individual, company, corporation, firm, or combination thereof with which DES enters into a Master Contract for the procurement of materials, supplies, services, and/or equipment.  It shall also include any Subcontractor retained by a Contractor as permitted under the terms of the Master Contract.


Master Contract - The document formalizing the agreement between the parties pursuant to this Solicitation, together with all incorporated schedules and exhibits, including the Solicitation, the Response, all Work Orders, and all Amendments.

Price - The not-to-exceed hourly rate(s) quoted by a Bidder in a Response as outlined in this Solicitation to be charged, as applicable, for services rendered under any Master Contract and any subsequent Armored Car Services-related Work Order.  All prices shall be quoted and paid in United States dollars.


Prequalified Bidder Pool - Bidders who have been vetted and selected through a competitive qualification process.

Purchaser - An authorized user of the Master Contract, as identified in the Solicitation, who may or actually does make purchases of material, supplies, services, and/or equipment under the resulting Master Contract.

Request for Qualifications and Quotes (RFQQ) - A Solicitation for Bidder qualifications and pricing issued by DES.


Response - A submittal prepared and delivered to DES in accordance with the Solicitation. The Response shall include all required submittals as of the date set forth in the Solicitation schedule or as further requested by DES.


Responsible - The capability in all respects of performing all Master Contract requirements in full and meeting the elements of responsibility. (See RCW 39.26.160 (2))


Responsive - Conforming in all material respects to the terms and conditions, the specifications, and other requirements of a Solicitation.


Services - Those services provided by Bidder relating to this Solicitation and that are appropriate to the scope of this Solicitation.


Solicitation - The Request for Qualifications, and any Amendments or revisions thereto, used as a Solicitation document.


Specifications - The explicit requirements furnished with a competitive Solicitation upon which a purchase order or Master Contract is to be based. Specifications set forth the characteristics of the goods and/or services to be purchased or sold so as to enable the Bidder or supplier to determine and understand requirements of the Purchaser. Specifications may be in the form of a description of the physical or performance characteristics, a reference brand or both. It may include a description of any requirement for inspecting, testing, or preparing a material, equipment, supplies, or service for delivery.


State - The state of Washington acting by and through DES or the Purchaser.

Subcontractor - One not in the employment of a Contractor, who is performing all or part of the business activities under a Master Contract resulting from this Solicitation, or any subsequent Work Order, under a separate Contract with Contractor. The term “Subcontractor” means a Subcontractor of any tier.


Washington’s Electronic Business Solution (WEBS) - The Contractor registration and Bidder notification system maintained by the DES located at: WEBS for Vendors.

Work Order - The second-tier contractual document issued by a Purchaser and executed between the Purchaser and Contractor.


Work Request - The second-tier Solicitation document developed and issued by the Purchaser to Security Guard Services Contractors to request Responses responsive to the Purchaser’s requirements.

1.2 Term


1.2.1 Master Contract Term


The initial term of this Contract shall be from October 8, 2013 or date of last signature affixed, whichever is later for a period of 24 months.

The total term, including the initial term and all subsequent extensions shall not go beyond 72 months from start date unless an emergency exists and/or special circumstances require a partial term extension. DES reserves the right to extend with all or some of the Contractors, solely determined by DES.


1.2.2 Term of Work Orders


The Term of any Work Order executed pursuant to this Contract shall be set forth in the Work Order.


Work Orders shall not be entered into or renewed for a term which exceeds two years beyond the expiration of the current term of the Master Contract without prior review and written approval from the Contract Administrator.


Work Orders or renewal Work Orders entered into prior to the expiration or other termination of this Master Contract may be completed under the Master Contract terms and conditions in effect when the Work Order or renewal Work Order was entered into.


New Work Orders or renewal Work Orders shall not be entered into after the expiration or other termination of the Master Contract. 


All of the terms and conditions contained in this Master Contract shall survive the expiration or other termination of this Contract for so long as any Work Order entered into under this Master Contract is still in effect and shall apply to such Work Order.


1.2.3 Master Contract Extensions


Extensions for additional terms shall be exercised at the sole discretion of DES upon written notice which confirms that a Contractor continues to meet original RFQQ requirements.


1.2.4 Program Management


Except as prohibited by law, DES reserves the right to review the program’s prequalified pools/usage rate and use its sole discretion in determining which Contractors receive extension offers.


1.3 Purchasers


With respect to use of this Contract, Washington state agencies, including but not limited to DES, institutions of higher education, boards, commissions and political subdivisions (e.g., counties, cities, school districts, or public utility districts) as set forth in the Interlocal Cooperation Act, chapter 39.34 RCW, and public-benefit nonprofit corporations that are eligible to receive services from DES under chapter 39.26 RCW.


1.3.1 Delegation of Authority


Effective January 1, 2013 and unless otherwise exempted by law, Washington state agencies are delegated authority for the procurement of goods and services set forth in Policy # DES-090-00. This delegation is independent of the funding source for the procurement. When projecting contract values, agencies should do so in a manner that is true to the intent of these thresholds.


Washington state agencies’ delegation of authority for second tier competitions as applicable to this Contract is limited to the delegation set forth in Policy # DES-090-00.

2 CONTRACT ADMINISTRATION


2.1 Contract Administrator


DES shall appoint a single point of contact that will be the Contract Administrator for this Contract and will provide oversight of the activities conducted hereunder. The Contract Administrator will be the principal contact for Contractor concerning business activities under this Contract.


2.2 Administration of Contract


DES will maintain Contract information and pricing, and reserves the right to make it available at des.wa.gov.


2.3 Contractor Supervision and Coordination


Contractor shall: 


1. Competently and efficiently, supervise and coordinate the implementation and completion of all Contract requirements specified herein; 


2. Identify the Contractor’s account manager, who will be the principal point of contact for the DES Contract Administrator concerning Contractor’s performance under this Contract. The Contractor Account Manager will be the principal point of contact for DES for the duration of this Contract and will provide oversight of Contractor activities conducted hereunder. Contractor account manager will serve as the focal point for business matters, performance matters, and administrative activities under this Contract; 


3. Immediately notify the Contract Administrator in writing of any change of the designated Contractor’s account manager assigned to this Contract; and 


4. Be bound by all written communications given to or received from the Contractor’s Representative.


Violation of any provision of this paragraph may be considered a material breach establishing grounds for Contract termination.


2.4 Post Award Conference


Contractor may be required to attend a post award conference scheduled by the Contract Administrator to discuss Contract performance requirements.  The time and place of this conference will be scheduled following the Award.


2.5 Contract Management


Upon award of this Contract, the Contractor shall:


1. Review the impact of the Award and take the necessary steps needed to ensure that contractual obligations will be fulfilled.


2. Ensure that those who endeavor to utilize this Contract are authorized Purchasers under this Contract.


3. Designate a Purchaser service representative who will be responsible for addressing Purchaser issues as listed in Appendix A, Hourly Rate and Qualifications.

2.6 Changes


Alterations to any of the terms, conditions, or requirements of this Contract shall only be effective upon written issuance of a mutually-agreed Contract Amendment. However, changes to point of contact information may be updated without the issuance of a mutually-agreed Contract Amendment.

DES reserves the right to add services as market conditions and Purchasers’ needs change. Such modifications will be evidenced by issuance of a written authorized amendment by the Contract Administrator.

3 Management fee


Contractor will pay a management fee of .74 percent to the Washington State Department of Enterprise Services (DES) on all state of Washington contract sales. This provision does not include or supersede fee terms owed to other entities such as the Western States Contracting Alliance (WSCA), National Association of State Procurement Officials (NASPO) or governmental entities other than the state of Washington. 


DES may increase, reduce or eliminate the management fee. The management fee must be rolled into the contractor’s current pricing, not as a separate line item on the invoice, by way of written notification to the contractor. Any adjustments to the management fee shall be reflected in contract pricing commensurate with the adjustment. The state reserves the right to negotiate contract pricing with the contractor when the management fee results in an increase. Written notifications of the management fee by DES become effective for new purchases or new change orders to existing purchases 30 calendar days after notification unless DES grants additional time. 


The management fee will be paid quarterly. Contractors must report usage (contract spend) no later than 30 days after the close of the quarter. DES will send an invoice each quarter, based on usage reported (money received, less any taxes, returns, credits, or adjustments) 30 days after the contractor reports usage for the calendar quarter. See Schedule below. Failure to report accurate usage data or remit timely payment may be cause for contract termination or other remedies provided by law. 

Schedule


Contractor will provide usage reports and management fees quarterly, per the following schedule:


		FOR ACTIVITY IN THESE MONTHS:

		USAGE REPORTS DUE

		MANAGEMENT FEES DUE



		January, February and March

		April 30 of same year

		Within 30 days of DES Invoice date



		April, May and June

		July 31 of same year

		Within 30 days of DES Invoice date



		July, August and September

		Oct. 31 of same year

		Within 30 days of DES Invoice date



		October, November and December

		Jan. 31 of following calendar year

		Within 30 days of DES Invoice date





The state reserves the right to audit, or have a designated third party audit, applicable records to ensure that the state has been properly invoiced and all management fees have been paid. Failure to accurately report total net sales, to submit a timely usage report, or remit timely payment of the management fee, may be cause for contract termination, the charging of interest or penalties, or the exercise of other remedies provided by law. 


Management fee payment must reference the contract number, work request number (if applicable), the year and quarter for which the management fee is being remitted, and the contractor’s name as it is known to DES, if not already included on the face of the check. All payments are sent to:


Washington State Department of Enterprise Services


Finance Department


1500 Jefferson State S.E.


PO Box 41460


Olympia, WA 98504-1460


3.1 Statewide vendor payment registration


Contractors are required to be registered in the Statewide Vendor Payment system, prior to submitting a request for payment under this contract. purchasers who are Washington state agencies require registration to be completed prior to payment.


The Washington State Office of Financial Management (OFM) maintains a central contractor registration file for Washington State agencies to process contractor payments. 


To obtain registration materials go to http://www.ofm.wa.gov/isd/vendors/default.asp the form has two parts; Part 1 is the information required to meet the above registration condition. Part 2 allows the state to pay invoices electronically with direct deposit and is the state’s most efficient method of payment and you are encouraged to sign up for this form of payment.


3.2 Sales and subcontractor reports 


The contractor shall provide a Sales and Subcontractor Report to the Master contracts & Consulting Unit on a quarterly basis in the electronic format provided by the Master contracts & Consulting Unit at: https://fortress.wa.gov/ga/apps/CSR/Login.aspx.


Reports must be submitted electronically within thirty (30) days after the end of the calendar quarter, i.e., no later than April 30th, July 31st, October 31st and January 31st.


3.3 Other required term contract reports 


DES may require the contractor to provide a detailed annual contract sales history report. This report shall include at a minimum, but is not limited to: product description, part number or other product identifier, per unit quantities sold, and contract price. This report must be provided to DES in an electronic format that can be read by MS Excel. Unless the solicitation specifies otherwise, all other required reports will be designed and approved by the parties by mutual agreement.


3.4 Statewide Payee Desk


In order to receive payment, Contractors are required to be registered with the Statewide Payee Desk maintained by DES for processing Contractor payments. Purchasers who are Washington state agencies cannot make payments to Contractor until Contractor is registered. Registration materials are available here: Receiving Payment from the State.


3.5 Washington’s Electronic Business Solution (WEBS)

Contractor shall be registered in the Contractor registration system, Washington’s Electronic Business Solution (WEBS), maintained by DES.  Contractors already registered need not re-register.  It is the sole responsibility of Contractor to properly register with WEBS and maintain accurate information in WEBS.


4 PRICING


4.1 Price Protection


For the initial term of the Contract, Contractor must guarantee to provide services at no higher than the rates set forth in the Hourly Rates and Qualifications document attached as Appendix A to the RFQQ). Such prices shall not be increased during the initial term of this Contract.


Prices are considered maximum or “ceiling” prices only.  On a project by project basis, Contractor may elect to provide services to Purchasers for performance of Work Orders at lower rates than those originally-established in this Contract.


4.2 No Additional Charges


Unless otherwise specified in the Solicitation, no additional charges by the Contractor will be allowed.  Notwithstanding the foregoing, in the event that market conditions, laws, regulations or other unforeseen factors dictate, at the Contract Administrator’s sole discretion, additional charges may be allowed.


4.3 Price Adjustments


Contractor requests for adjustments in pricing will be considered at the sole discretion of DES only after expiration of the initial term of the Contract.


Price Increases will not be considered without supporting documentation sufficient to justify the requested increase. Documentation must be based on published indices such as the U.S. Department of Labor’s Consumer Price Index. The grant of any price adjustment will be at the sole discretion of DES. The Contractor shall be notified in writing by the Contract Administrator of any price adjustment granted and such price adjustment shall be set forth in a written amendment to the Contract.  Price adjustments granted by DES shall remain unchanged for at least 365 calendar days thereafter, and no request for adjustments in price will be considered during that time period.

4.4 Hours and Overtime


Contractor agrees that rates provided in this Contract assume that work is performed during Business Days and Hours. Overtime rates are not allowed unless required by state or federal law. Further, prices are to be considered all-inclusive hourly rates to include all expenses (e.g., overhead, insurance, and administration including but not limited to the management fee) except, in limited circumstances.


5 CONTRACTOR QUALIFICATIONS AND REQUIREMENTS


5.1 RFQQ Requirements


The RFQQ requirements are essential substantive terms of this Master Contract.  Services provided under this Master Contract shall meet or exceed all the mandatory requirements of the RFQQ.

5.2 Contractor Organizational Capabilities


Upon request, Contractor must provide a brief description of its entity (including business locations, size, areas of specialization and expertise, customer base and any other pertinent information that would aid a Purchaser in formulating a determination about the stability and strength of the entity), including experience and history.

5.3 Established Business 


Prior to commencing performance, or prior to that time if required by DES, Purchaser, law or regulation, Contractor must be an established business firm with all required licenses, fees, bonding, facilities, equipment and trained personnel necessary to meet all requirements and perform the work as specified in the Solicitation.  Contractor shall maintain compliance with these requirements throughout the life of this Contract or Work Order.


DES or Purchaser reserves the right to require receipt of proof of compliance with said requirements within 10 calendar days from the date of request, and to terminate this Contract or Work Order as a material breach for noncompliance with any requirement of this paragraph.

5.4 Contractor Certifications


Contractor shall maintain any required certification status for the initial term and any renewals of this Contract. If status is discontinued, this Contract and/or a Purchaser’s Work Order may be terminated as set forth elsewhere herein.  

Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 RCW. 


5.5 Contractor Authority and Infringement


Contractor is authorized to sell under this Contract, only those materials, supplies, services and/or equipment as stated herein and allowed for by the provisions of this Contract.  Contractor shall not represent to any Purchasers that they have the contract authority to sell any other materials, supplies, services and/or equipment.  Further, Contractor may not intentionally infringe on other established state Contracts.

5.6 Assignment


Contractor shall not assign or otherwise transfer its obligations or any claim arising under this contract without the prior written consent of DES. Such consent will not be unreasonably withheld. Contractor shall provide a minimum of thirty (30) calendar days advance notification of intent to assign or otherwise transfer its obligations under this contract. Violation of this provision may be considered a material breach and be grounds for contract termination. Assignment or transfer of contract shall not relieve the contractor from its responsibilities and obligations under the contract.


6 SERVICES AND STATEMENTS OF WORK

6.1 Work Orders


All services to be performed for a Purchaser under this Master Contract shall be documented in a Purchaser Work Order established between the Purchaser and the Contractor. Work Orders should reference the Master Contract number, and should include, the scope of work to be performed, projected timeline, the estimated total cost of the project, and authorized signatures of both parties. A Work Order template will be posted to the contract portal page on the DES website. DES or Purchaser reserves the right to revise the template in any fashion necessary.

Individual Work Orders may include additional or conflicting terms and conditions as determined by the Purchaser. In the event of any conflict, the Work Order shall prevail.

Where applicable, all Work Orders shall comply with Executive Order 10-07 regarding performance-based Contracting

6.2 Work Requests


Prior to entering into individual project agreements pursuant to the terms of this Contract, Purchasers shall conduct separate, competitively bid and awarded acquisitions (second tier competitions) among the Contractors who have current Master Contracts with DES. To facilitate these acquisitions, Purchasers may use a Work Request Template posted to the contract portal page on the DES website. DES or Purchaser reserves the right to revise the template in any fashion necessary.

6.3 Commencement of Work


Upon execution of a Work Order, Contractor will be required to register with the statewide payee desk maintained by DES for processing of vendor payments.  Purchasers who are Washington state agencies cannot make payments to Contractor until Contractor is registered. Registration materials are available here: Receiving Payment from the State.

No work shall be performed by Contractor until a Work Order is executed by Contractor and Purchaser and is received by Contractor.

7 SITE SECURITY AND SAFETY

7.1 Site Security


While on DES or any Purchaser’s premises, Contractor, its agents, employees, and Subcontractors shall conform in all respects with any and all of Purchaser’s physical, fire, safety, and other security regulations.

Failure to comply with any part of facility security or confidentiality is a violation of the contract specifications, terms and conditions and may result in termination of the Work Contract(s) and suspended from Tier 1 prequalified vendor pool.

7.2 Facility Access


Contractor understands that Purchaser’s building entrances may be controlled for access.  In the event Contractor performs any work at Purchaser’s buildings, Contractor agrees to become familiar with Purchaser’s building and security policies, and further agrees to observe and comply with all Purchaser’s building and security policies or procedures.


Contractor understands that in order to obtain access to Purchaser’s premises, Contractor may have to be issued a security badge by Purchaser. Contractor shall provide certain personal information, including valid government-issued photo identification, prior to obtaining a security badge when required by Purchaser. Contractor further understands that Purchaser will collect and retain such personal information for so long as the Work Order is in effect and such individual(s) has access to the premises. Purchaser reserves the right to conduct background checks and deny an application for a security badge. Failure of Contractor to comply with Purchaser’s security and safety policies and procedures is sufficient grounds for revoking, modifying, suspending or terminating access to Purchaser’s facilities. Upon the earlier of termination of the Work Order, or suspension or termination of access to Purchaser’s facilities, Contractor shall return all security badges.


7.3 OSHA and WISHA Requirements

Contractor shall observe and comply with OSHA and WISHA regulations, all applicable safety and environmental laws and regulations, and all of Purchaser’s rules, guidelines, policies and procedures relating to safety, workplace conditions, health and the environment, including but not limited to physical, fire, evacuation, accidents, hazardous materials or situations, or other safety regulations and policies.

8 PAYMENT


8.1 Advance Payment Prohibited


No advance payment shall be made for the services furnished by Contractor pursuant to this Contract.


8.2 Payment, Invoicing and Discounts


Payment is the sole responsibility of, and will be made by, the Purchaser. 


Contractor shall provide a properly completed invoice to Purchaser.  All invoices are to be delivered to the address indicated in the purchase order. 


Each invoice shall be identified by the associated Contract number; the Contractor’s Statewide Payee Desk registration number assigned by DES, the applicable Purchaser’s order number, and shall be in U.S. dollars.  Invoices shall be prominently annotated by the Contractor with all applicable prompt payment and/or volume discount(s) and shipping charges unless otherwise specified in the Solicitation.  Hard copy credit memos are to be issued when the state has been overcharged.


Invoices for payment will accurately reflect all discounts due the Purchaser.  Invoices will not be processed for payment, nor will the period of prompt payment discount commence, until receipt of a properly completed invoice denominated in U.S. dollars and until all invoiced items are received and satisfactory performance of Contractor has been accepted by the Purchaser.  If an adjustment in payment is necessary due to damage or dispute, any prompt payment discount period shall commence on the date final approval for payment is authorized.


Under Chapter 39.76 RCW , if Purchaser fails to make timely payment(s), Contractor may invoice for 1 percent per month on the amount overdue or a minimum of $1.00.  Payment will not be considered late if a check or warrant is mailed within the time specified.  If no terms are specified, net 30 days will automatically apply.  Payment(s) made in accordance with Contract terms shall fully compensate the Contractor for all risk, loss, damages or expense of whatever nature and acceptance of payment shall constitute a waiver of all claims submitted by Contractor.  If the Contractor fails to make timely payment(s) or issuance of credit memos, the Purchaser may impose a 1% per month on the amount overdue.


Payment for materials, supplies and/or equipment received and for services rendered shall be made by Purchaser and be redeemable in U.S. dollars.  Unless otherwise specified, the Purchaser’s sole responsibility shall be to issue this payment.  Any bank or transaction fees or similar costs associated with currency exchange procedures or the use of purchasing/credit cards shall be fully assumed by the Contractor.


8.3 Taxes, Fees, and Licenses


Taxes


Where required by statute or regulation, the Contractor shall pay for and maintain in current status all taxes that are necessary for Contract performance.  Unless otherwise indicated, the Purchaser agrees to pay state of Washington taxes on all applicable materials, supplies, services and/or equipment purchased.  No charge by the Contractor shall be made for federal excise taxes and the Purchaser agrees to furnish Contractor with an exemption certificate where appropriate.


Collection of Retail Sales and Use Taxes


In general, Contractors engaged in retail sales activities within the state of Washington are required to collect and remit sales tax to Department of Revenue (DOR).  In general, out-of-state Contractors must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in the state of Washington is significantly associated with Contractor’s ability to establish or maintain a market for its products in Washington state.  Examples of such activity include where the Contractor either directly or by an agent or other representative:


1. Maintains an in-state office, distribution house, sales house, warehouse, service enterprise, or any other in-state place of business;


2. Maintains an in-state inventory or stock of goods for sale;


3. Regularly solicits orders from Purchasers located within the State of Washington via sales representatives entering the State of Washington;


4. Sends other staff into the state of Washington (e.g. product safety engineers, etc.) to interact with Purchasers in an attempt to establish or maintain market(s); or


5. Other factors identified in WAC 458-20 .

8.4 Department of Revenue Registration for Out-of-State Contractors


Out-of-state Contractors meeting any of the above criteria must register and establish an account with the Department of Revenue.  Refer to WAC 458-20-193, and contact the Department of Revenue for additional information (see WA State Dept. of Revenue Registration Requirements).  When out-of-state Contractors are not required to collect and remit “use tax,” Purchasers located in the state of Washington are responsible for paying this tax, if applicable, directly to the Department of Revenue.


Fees/Licenses


After award of Contract, and prior to commencing performance under the Contract, the Contractor shall pay for and maintain in a current status any licenses, fees, assessments, permit charges, etc., which are necessary for Contract performance.  It is the Contractor's sole responsibility to maintain licenses and to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this Contract.


Taxes on Invoice


Contractor shall calculate and enter the appropriate Washington state and local sales tax on all invoices.  Tax is to be computed on new items after deduction of any trade-in in accordance with WAC 458-20-247.


8.5 Minority and Women’s Business Enterprise (MWBE) Participation


With each invoice for payment and within 30 days of Purchaser’s request, Contractor shall provide Purchaser an Affidavit of Amounts Paid. The Affidavit of Amounts Paid shall either state that Contractor still maintains its MWBE certification, or state that its Subcontractor(s) still maintain(s) its/their MWBE certification(s) and specify the amounts paid to each certified MWBE Subcontractor under this Contract. Contractor shall maintain records supporting the Affidavit of Amounts Paid in accordance with this Contract’s Retention of Records section.


8.6 Overpayments to Contractor


Contractor shall refund to Purchaser the full amount of any erroneous payment or overpayment under this Contract within 30 days’ written notice. If Contractor fails to make timely refund, Purchaser may charge Contractor one percent per month on the amount due, until paid in full. 


8.7 Audits


DES reserves the right to audit, or have a designated third party audit, applicable records to ensure that the state has been properly invoiced. Any remedies and penalties allowed by law to recover monies determined owed will be enforced. Repetitive instances of incorrect invoicing may be considered complete cause for contract termination.


9 QUALITY ASSURANCE


9.1 Contractor Commitments, Warranties and Representations


Any written commitment by Contractor within the scope of this Contract shall be binding upon Contractor. Failure of Contractor to fulfill such a commitment may constitute breach and shall render Contractor liable for damages under the terms of this Contract. 


10 INFORMATION AND COMMUNICATIONS


10.1 Advertising


Contractor shall not publish or use any information concerning this Contract in any format or media for advertising or publicity without prior written consent from DES.


10.2 Retention of Records


Contractor shall maintain all books, records, documents, data and other evidence relating to this Contract and the provision of materials, supplies, services and/or equipment described herein, including, but not limited to, accounting procedures and practices which sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this Contract.  Contractor shall retain such records for a period of six years following the date of final payment.  At no additional cost, these records, including materials generated under the Contract, shall be subject at all reasonable times to inspection, review, or audit by DES, personnel duly authorized by the DES, the Washington state Auditor’s Office, and federal and state officials so authorized by law, regulation or agreement.


If any litigation, claim or audit is started before the expiration of the six year period, the records shall be retained until final resolution of all litigation, claims, or audit findings involving the records.


10.3 Proprietary or Confidential Information


Contractor acknowledges that DES and Purchaser are subject to chapter 42.56 RCW and that this Contract and any Work Orders shall be a public record as defined in chapter 42.56 RCW. Any specific information that is claimed by Contractor to be Proprietary Information must be clearly identified as such by Contractor.

To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, DES or Purchaser shall maintain the confidentiality of Contractor’s information marked confidential or proprietary. If a request is made to view Contractor’s proprietary information, DES or Purchaser will notify Contractor of the request and of the date that the records will be released to the requester unless Contractor obtains a court order enjoining that disclosure. If Contractor fails to obtain the court order enjoining disclosure, DES or Purchaser will release the requested information on the date specified.


DES or Purchaser’s sole responsibility shall be limited to maintaining the above data in a secure area and to notify Contractor of any request(s) for disclosure for so long as DES or Purchaser retains Contractor’s information in DES or Purchaser records. Failure to so label such materials or failure to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by Contractor of any claim that such materials are exempt from disclosure.


10.4 Non-Endorsement and Publicity


Neither DES nor the Purchasers are endorsing the Contractor’s products or services, nor suggesting that they are the best or only solution to their needs. Contractor agrees to make no reference to DES, any Purchaser or the state of Washington in any literature, promotional material, brochures, sales presentation or the like, regardless of method of distribution, without the prior review and express written consent of the DES.


10.5 Protection of Purchaser’s Confidential Information

Contractor acknowledges that some of the material and information that may come into its possession or knowledge in connection with or in performance of this Contract or a Work Order may consist of Confidential Information. Contractor agrees to hold Confidential Information in strictest confidence and not to make use of Confidential Information for any purpose other than the performance of this Contract or any Work Order, to release it only to authorized employees or Subcontractors requiring such information for the purposes of carrying out this Contract or any Work Order, and not to release, divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other party without Purchaser’s express written consent or as provided by law. Contractor agrees to release such information or material only to employees or Subcontractors who have signed a nondisclosure agreement, the terms of which have been previously approved by Purchaser. Contractor agrees to implement physical, electronic, and managerial safeguards, including but not limited to those prescribed by the Purchaser, to prevent unauthorized access to Confidential Information. Contractors that may come into contact with medical data or Protected Health Information will be required to complete a Business Associate agreement, as required by federal or state laws, including HIPAA, prior to the commencement of any work.


Immediately upon expiration or termination of this Contract or any Work Order, Contractor shall, at DES’s or Purchaser’s option:  (i) certify to DES or Purchaser that Contractor has destroyed all Confidential Information; or (ii) return all Confidential Information to DES or Purchaser; or (iii) take whatever other steps DES or Purchaser requires of Contractor to protect DES’s or Purchaser’s Confidential Information.


DES and Purchasers reserve the right to monitor, audit, or investigate the use of Confidential Information collected, used, or acquired by Contractor through this Contract or any Work Order. The monitoring, auditing, or investigating may include, but is not limited to, salting databases.


In the event of the unauthorized acquisition of computerized data that compromises the security, confidentiality, or integrity of personal information maintained by the Purchaser (“Data Breach”), Contractor agrees to comply with all applicable state and federal statutory provisions, including but not limited to RCW 19.255.010 and RCW 42.56.590. If a data compromise and/or identity theft occurs and is found to be the result of Contractor’s acts or omissions, Contractor shall assume complete responsibility for notification of affected parties, and be liable for all associated costs incurred by DES or Purchaser in responding to or recovering from the Data Breach.


Violation of this section by Contractor or its Subcontractors may result in termination of this Contract and any Work Order and demand for return of all Confidential Information, and/or payment of monetary damages, or penalties.

11 GENERAL PROVISIONS


11.1 Governing Law / Venue


This Contract shall be construed and interpreted in accordance with the laws of the state of Washington, and the venue of any action brought hereunder shall be in the Superior Court for Thurston County.


11.2 Severability


If any provision of this Contract or any provision of any document incorporated by reference shall be held invalid, such invalidity shall not affect the other provisions of this Contract that can be given effect without the invalid provision, and to this end the provisions of this Contract are declared to be severable.


11.3 Survivorship


All transactions executed for products and services provided pursuant to the authority of this Contract shall be bound by all of the terms, conditions, prices and price discounts set forth herein, notwithstanding the expiration of the initial term of this Contract or any extension thereof. Further, the terms, conditions and warranties contained in this Contract that by their sense and context are intended to survive the completion of the performance, cancellation or termination of this Contract shall so survive. In addition, the terms of the sections titled Overpayments to Contractor; Ownership/Rights in Work Product and Data; Contractor Commitments, Warranties and Representations; Protection of Purchaser’s Confidential Information; Order of Precedence, Incorporated Documents, Conflict and Conformity; Non-Endorsement and Publicity; Retention of Records; Patent and Copyright Indemnification; Proprietary or Confidential Information; Problem Resolution and Disputes; and Limitation of Liability shall survive the termination of this Contract.


11.4 Independent Status of Contractor


In the performance of this Contract, the parties will be acting in their individual, corporate or governmental capacities and not as agents, employees, partners, joint ventures, or associates of one another. The parties intend that an independent contractor relationship will be created by this Contract. The employees or agents of one party shall not be deemed or construed to be the employees or agents of the other party for any purpose whatsoever. Contractor shall not make any claim of right, privilege or benefit which would accrue to an employee under Chapter 41.06 RCW, or Title 51 RCW.


11.5 Gifts and Gratuities


Contractor shall comply with all state laws regarding gifts and gratuities, including but not limited to: RCW 39.26.020 ,  RCW 42.52.150,  RCW 42.52.160, and RCW 42.52.170 under which it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business or contract activities.  


Under RCW 39.26.020 and the Ethics in Public Service Law, Chapter 42.52 RCW state officers and employees are prohibited from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.


11.6 Immunity and Hold Harmless


To the fullest extent permitted by law, Contractor shall indemnify, defend and hold harmless state, agencies of state and all officials, agents and employees of state, from and against all claims for injuries, death or damage to property arising out of or resulting from the performance of the contract. Contractor's obligation to indemnify, defend, and hold harmless includes any claim by Contractors’ agents, employees, representatives, or any Subcontractor or its employees.


Contractor expressly agrees to indemnify, defend, and hold harmless the state for any claim arising out of or incident to Contractor's or any Subcontractor's performance or failure to perform the contract. Contractor shall be required to indemnify, defend, and hold harmless the state only to the extent claim is caused in whole or in part by negligent acts or omissions of Contractor.


Contractor waives its immunity under Title 51 to the extent it is required to indemnify, defend and hold harmless state and its agencies, officials, agents or employees.


11.7 Personal Liability


It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the state of Washington when executing their official duties in good faith, be in any way personally liable or responsible for any agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this agreement.


11.8 Insurance


The following are general insurance provisions for the State of Washington. Additional requirements specific to a good/service may be detailed elsewhere in a solicitation or its Appendices.


a. General requirements


Contractor shall, at its own expense, obtain and keep in force insurance as follows until completion of the contract. Upon request, contractor shall furnish evidence in the form of a certificate of insurance satisfactory to the State of Washington that insurance, in the following kinds and minimum amounts, has been secured. Failure to provide proof of insurance, as required, will result in contract cancellation.


Contractor shall include all Subcontractors as insureds under all required insurance policies, or shall furnish separate Certificates of Insurance and endorsements for each Subcontractor. Subcontractor(s) must comply fully with all insurance requirements stated herein. Failure of Subcontractor(s) to comply with insurance requirements does not limit contractor’s liability or responsibility.


All insurance provided in compliance with this contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the state.


b. Specific requirements


Employers Liability (Stop Gap): The contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00. The State of Washington will not be held responsible in any way for claims filed by the contractor or their employees for services performed under the terms of this contract.


Commercial General Liability Insurance: The contractor shall at all times during the term of this contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this contract. This insurance shall cover such claims as may be caused by any act, omission, or negligence of the contractor or its officers, agents, representatives, assigns, or servants.


The insurance shall also cover bodily injury, including disease, illness and death, and property damage arising out of the contractor’s premises/operations, independent contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business contract), and contain separation of insured’s (cross liability) conditions.


Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by general liability or umbrella insurance.


The limits of liability insurance shall not be less than as follows:


		General Aggregate Limits (other than products-completed operations)

		$2,000,000



		 products-Completed Operations Aggregate

		$2,000,000



		Personal and Advertising Injury Aggregate

		$1,000,000



		Each Occurrence (applies to all of the above)

		$1,000,000



		Fire Damage Limit (per occurrence)

		$50,000



		Medical Expense Limit (any one person)

		$5,000





c. Business Auto Policy (BAP)


In the event that services delivered pursuant to this contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required. The coverage provided shall protect against claims for bodily injury, including illness, disease, and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the contractor, Subcontractor, or anyone employed by either.


Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence. The business auto liability shall include Hired and Non-Owned coverage.


Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.


d. Additional insurance provisions


All above insurance policies shall include, but not be limited to, the following provisions:


Additional insured:


The State of Washington and all authorized purchasers shall be named as an additional insured on all general liability, umbrella, excess, and property insurance policies. All policies shall be primary over any other valid and collectable insurance.


Notice of policy(ies) cancellation/Non-renewal:


For insurers subject to Chapter 48.18 RCW (admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the director of purchasing or designee 45 calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract. Written notice shall include the affected contract reference number.

e. Surplus Lines


For insurers subject to Chapter 48.15 RCW (Surplus Lines) a written notice shall be given to the director of purchasing or designee 20 calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract. Written notice shall include the affected contract reference number.


Cancellation for non-payment of premium:


If cancellation on any policy is due to non-payment of premium, a written notice shall be given the director of purchasing or designee ten (10) calendar days prior to cancellation. Written notice shall include the affected contract reference number.


Identification:


Policy(ies) and certificates of insurance shall include the affected contract reference number.

f. Insurance carrier rating


The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington. Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports. Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the contract and evidence of insurance before contract commencement. If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with Chapter 48.15 RCW and Chapter 284-15 WAC .

g. Excess coverage


The limits of all insurance required to be provided by the contractor shall be no less than the minimum amounts specified. However, coverage in the amounts of these minimum limits shall not be construed to relieve the contractor from liability in excess of such limits.


h. Limit adjustments


The state reserves the right to increase or decrease limits as appropriate.


11.9 Industrial Insurance Coverage 


The contractor shall comply with the provisions of Title 51 RCW Industrial Insurance. If the contractor fails to provide industrial insurance coverage or fails to pay premiums or penalties on behalf of its employees as may be required by law, DES may terminate this contract. This provision does not waive any of the Washington State Department of Labor and Industries (L&I) rights to collect from the contractor.


11.10 Nondiscrimination


During the performance of this Contract, the Contractor shall comply with all applicable federal and state nondiscrimination laws, regulations and policies, including, but not limited to, Title VII of the Civil Rights Act, 42 U.S.C. section 12101 et. seq.; the Americans with Disabilities Act (ADA); and, Chapter 49.60 RCW, Discrimination – Human Rights Commission.


11.11 Antitrust


DES maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the Purchaser.  Therefore, the Contractor hereby assigns to the state of Washington any and all of the Contractor’s claims for such price fixing or overcharges which arise under federal or state antitrust laws, relating to the materials, supplies, services and/or equipment purchased under this Contract.


11.12 Waiver


Failure or delay of DES or Purchaser to insist upon the strict performance of any term or condition of the Contract or to exercise any right or remedy provided in the Contract or by law; or DES’ or Purchaser’s acceptance of or payment for materials, supplies, services and/or equipment, shall not release the Contractor from any responsibilities or obligations imposed by this Contract or by law, and shall not be deemed a waiver of any right of DES or Purchaser to insist upon the strict performance of the entire agreement by the Contractor. In the event of any claim for breach of Contract against the Contractor, no provision of this Contract shall be construed, expressly or by implication, as a waiver by DES or Purchaser of any existing or future right and/or remedy available by law.

12 DISPUTES AND REMEDIES


12.1 Problem Resolution and Disputes

Problems arising out of the performance of this Contract shall be resolved in a timely manner at the lowest possible level with authority to resolve such problem. If a problem persists and cannot be resolved, it may be escalated within each organization.


In the event a bona fide dispute concerning a question of fact arises between DES or the Purchaser and Contractor and it cannot be resolved between the parties through the normal problem escalation processes, either party may initiate the dispute resolution procedure provided herein.

The initiating party shall reduce its description of the dispute to writing and deliver it to the responding party. The responding party shall respond in writing within three Business Days. The initiating party shall have three Business Days to review the Response. If after this review a resolution cannot be reached, both parties shall have three Business Days to negotiate in good faith to resolve the dispute.

If the dispute cannot be resolved after three Business Days, a Dispute Resolution Panel may be requested in writing by either party who shall also identify the first panel member. Within three Business Days of receipt of the request, the other party will designate a panel member. Those two panel members will appoint a third individual to the Dispute Resolution Panel within the next three Business Days.

The Dispute Resolution Panel will review the written descriptions of the dispute, gather additional information as needed, and render a decision on the dispute in the shortest practical time. Both parties agree to be bound by the determination of the Dispute Resolution Panel.


Each party shall bear the cost for its panel member and share equally the cost of the third panel member.


Both parties agree to exercise good faith in dispute resolution and to settle disputes prior to using a Dispute Resolution Panel whenever possible.


DES, the Purchaser and Contractor agree that, the existence of a dispute notwithstanding, they will continue without delay to carry out all their respective responsibilities under this Contract that are not affected by the dispute.


If the subject of the dispute is the amount due and payable by Purchaser for services being provided by Contractor, Contractor shall continue providing services pending resolution of the dispute provided Purchaser pays Contractor the amount Purchaser, in good faith, believes is due and payable, and places in escrow the difference between such amount and the amount Contractor, in good faith, believes is due and payable.


12.2 Administrative Suspension


When in the state’s best interest, DES may at any time, and without cause, suspend the Contract or any portion thereof for a period of not more than 30 calendar days per event by written notice from the Contract Administrator to the Contractor’s Representative.  Contractor shall resume performance on the next business day following the 30th day of suspension unless an earlier resumption date is specified in the notice of suspension.  If no resumption date was specified in the notice of suspension, the Contractor can be demanded and required to resume performance within the 30 day suspension period by the Contract Administrator providing the Contractor’s Representative with written notice of such demand.


12.3 Force Majeure


The term “force majeure” means an occurrence that causes a delay that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.


Exceptions:  Except for payment of sums due, neither party shall be liable to the other or deemed in breach under this Contract if, and to the extent that, such party's performance of this Contract is prevented by reason of force majeure.


Notification:  If either party is delayed by force majeure, said party shall provide written notification within 48 hours.  The notification shall provide evidence of the force majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall likewise be provided.  So far as consistent with the Rights Reserved below, the time of completion shall be extended by Contract Amendment for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this Contract.


Rights Reserved:  DES reserves the right to authorize an amendment to this Contract, terminate the Contract, and/or purchase materials, supplies, equipment and/or services from the best available source during the time of force majeure, and Contractor shall have no recourse against the state.


12.4 Alternative Dispute Resolution Fees and Costs


In the event that the parties engage in arbitration, mediation or any other alternative dispute resolution forum to resolve a dispute in lieu of litigation, both parties shall share equally in the cost of the alternative dispute resolution method, including cost of mediator or arbitrator. In addition, each party shall be responsible for its own attorneys’ fees incurred as a result of the alternative dispute resolution method.


12.5 Non-Exclusive Remedies


The remedies provided for in this Contract shall not be exclusive but are in addition to all other remedies available under law.


12.6 Liquidated Damages


Liquidated Damages may be applicable under Purchaser Work Orders. Purchaser shall include any Liquidated Damages clause in its Work Order.


12.7 Limitation of Liability


The parties agree that Contractor, DES and Purchaser shall not be liable to each other, regardless of the form of action, for consequential, incidental, indirect, or special damages except a claim related to bodily injury or death, or a claim or demand based on breach of the Security of the System, patent, copyright, or other intellectual property right infringement, in which case liability shall be as set forth elsewhere in this Contract or in the related Work Order. Except as set forth in this section, any further limitation of liability shall be only as set forth in Purchaser’s Work Order.  This section does not modify any sections regarding liquidated damages or any other conditions as are elsewhere agreed to herein between the parties. The damages specified in the sections titled Termination for Default and Retention of Records are not consequential, incidental, indirect, or special damages as that term is used in this section.


Contractor, DES and Purchaser shall not be liable for damages arising from causes beyond the reasonable control and without the respective fault or negligence of Contractor, DES or Purchaser. Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a governmental body other than DES or Purchaser acting in either a sovereign or contractual capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the delays must be beyond the reasonable control and without fault or negligence of Contractor, DES, or Purchaser, or their respective Subcontractors.


If delays are caused by a Subcontractor without its fault or negligence, Contractor shall not be liable for damages for such delays, unless the Services to be performed were obtainable on comparable terms from other sources in sufficient time to permit Contractor to meet its required performance schedule.


Contractor, DES and Purchaser shall not be liable for personal injury to another party or damage to another party’s property except personal injury or damage to property proximately caused by such party’s respective fault or negligence.

12.8 Federal Funding


In the event that federally funded acquisitions result from this Contract, the Contractor may be required to provide additional information (free of charge) at the request of DES or Purchaser and additional restrictions may apply.


12.9 Federal Restrictions on Lobbying


Contractor certifies that under the requirements of Lobbying Disclosure Act, 2 U.S.C., Section 1601 et seq., no Federal appropriated funds have been paid or will be paid, by or on behalf of the contractor, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.


12.10 Debarment and Suspension


Contractor certifies, that neither it nor its “principals” (as defined in RCW 39.26.010 (9) or other state statute, regulation or policy) is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal or state department or agency.

As new laws, rules, and policies are implemented, they will apply to this Contract.


12.11 Failure to Perform


If Contractor fails to perform any substantial obligation under this Contract or any Work Order, DES and/or Purchaser, as applicable, shall give Contractor written notice of such failure to perform. If after 30 calendar days from the date of the written notice Contractor still has not performed, then DES or Purchaser may withhold all monies due and payable to Contractor, without penalty to DES or Purchaser, until such failure to perform is cured or otherwise resolved.

13 CONTRACT TERMINATION


13.1 Material Breach


A Contractor may be terminated for cause by DES, at the sole discretion of the Contract Administrator, for failing to perform a contractual requirement or for a material breach of any term or condition.  Material breach of a term or condition of the Contract may include but is not limited to:


1. Contractor failure to perform services or deliver materials, supplies, or equipment by the date required or by an alternate date as mutually agreed in a written amendment to the Contract; 


2. Contractor failure to carry out any warranty or fails to perform or comply with any mandatory provision of the contract; 


3. Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder;


4. Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors that endangers the Contractor’s proper performance hereunder; 


5. Appointment of any receiver, trustee, or similar official for Contractor or any of the Contractor’s property and such appointment endangers the Contractor’s proper performance hereunder; 


6. A determination that the Contractor is in violation of federal, state, or local laws or regulations and that such determination renders the Contractor unable to perform any aspect of the Contract.


13.2 Opportunity to Cure


In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, DES may issue a written cure notice.  The Contractor may have a period of time in which to cure.  The DES is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely within the discretion of DES. Time allowed for cure shall not diminish or eliminate Contractor's liability for liquidated or other damages, or otherwise affects any other remedies available against Contractor under the Contract or by law.


If the breach remains after Contractor has been provided the opportunity to cure, DES may do any one or more of the following:


1. Exercise any remedy provided by law;


2. Terminate this Contract and any related Contracts or portions thereof;


3. Procure replacements and impose damages as set forth elsewhere in this Contract;


4. Impose actual or liquidated damages;


5. Suspend or bar Contractor from receiving future Solicitations or other opportunities;


6. Require Contractor to reimburse the state for any loss or additional expense incurred as a result of default or failure to satisfactorily perform the terms of the Contract.

13.3 Termination for Cause


In the event the Contract Administrator, in its sole discretion, determines that the Contractor has failed to comply with the conditions of this Contract in a timely manner or is in material breach, the Contract Administrator has the right to suspend or terminate this Contract, in part or in whole. The Contract Administrator shall notify the Contractor in writing of the need to take corrective action. If corrective action is not taken within 30 calendar days or as otherwise specified by the Contract Administrator, or if such corrective action is deemed by the Contract Administrator to be insufficient, the Contract may be terminated. The Contract Administrator reserves the right to suspend all or part of the Contract, withhold further payments, or prohibit the Contractor from incurring additional obligations of funds during investigation of the alleged breach and pending corrective action by the Contractor or a decision by the Contract Administrator to terminate the Contract. 


In the event of termination, DES shall have the right to procure for all Purchasers any replacement materials, supplies, services and/or equipment that are the subject of this Contract on the open market.  In addition, the Contractor shall be liable for damages as authorized by law including, but not limited to, any price difference between the original contract and the replacement or cover contract and all administrative costs directly related to the replacement contract, e.g., cost of the competitive bidding, mailing, advertising and staff time.


If it is determined that: (1) the Contractor was not in material breach; or (2) failure to perform was outside of Contractor's or its Subcontractor’s control, fault or negligence, the termination shall be deemed to be a "Termination for Convenience" or (3) Contractor or its principals are debarred as defined in 49 CFR. 29.105 (p). The rights and remedies of DES and/or the Purchaser provided in this Contract are not exclusive and are in addition to any other rights and remedies provided by law.

13.4 Termination for Default


If Contractor violates any material term or condition of this Contract or any Work Order, as applicable, or fails to fulfill in a timely and proper manner its material obligations under this Contract, or any Work Order, as applicable, then the DES Master Contract Administrator or Purchaser shall give Contractor written notice of such failure or violation, and the failure or violation shall be corrected by Contractor within 30 calendar days or as otherwise agreed.  If such breach is not capable of cure within 30 days, Contractor must commence cure within such 30 day period and diligently pursue completion of such cure. If Contractor’s failure or violation is not so corrected, this Contract may be terminated immediately by written notice from DES to Contractor, or a Work Order may be terminated by written notice to Contractor from Purchaser.


In the event of termination of an Work Order by Purchaser or this Contract by DES, Purchaser or DES shall have the right to procure the services that are the subject of this Contract on the open market and Contractor shall be liable for all damages, including, but not limited to:  (i) the cost difference between the original Master Contract price for the services and the replacement costs of such services acquired from another vendor; (ii) if applicable, all administrative costs directly related to the replacement of the Work Order or this Master Contract, such as costs of competitive bidding, mailing, advertising, applicable fees, charges or penalties, staff time costs; and, (iii) any other direct costs to Purchaser or DES resulting from Contractor’s breach. DES and Purchaser shall have the right to deduct from any monies due to Contractor, or that thereafter become due, an amount for damages that Contractor will owe DES or Purchaser for Contractor’s default.


If either DES or Purchaser violates any material term or condition of this Contract or any Work Order, as applicable, or fails to fulfill in a timely and proper manner its obligations under this Contract or a Work Order, as applicable, then Contractor shall give DES or Purchaser, as appropriate, written notice of such failure, which shall be corrected by DES or Purchaser within 30 calendar days, or as otherwise agreed.  If such failure to perform is not so corrected, Purchaser’s Work Order may be terminated by written notice from Contractor to Purchaser or, if appropriate, this Master Contract may be terminated by written notice from Contractor to DES.


If the failure to perform is without the defaulting party’s control, fault, or negligence, the termination shall be deemed to be a Termination for Convenience.


This section shall not apply to any failure(s) to perform which results from the willful, reckless or negligent acts or omissions of the aggrieved party.

13.5 Termination for Convenience


When, at the sole discretion of DES, it is in the best interest of the state, DES may terminate this Contract, in whole or in part, by 14 calendar days written notice to Contractor.


Purchaser may terminate a Work Order upon 14 calendar days written notice to Contractor. If a Work Order is so terminated, Purchasers are liable only for payments for Services received and accepted by Purchaser prior to the effective date of termination.


13.6 Termination for Withdrawal of Authority

In the event that DES’s or Purchaser’s authority to perform any of its duties is withdrawn, reduced, or limited in any way after the commencement of this Contract or any Work Order and prior to normal completion, DES may terminate this Contract, or Purchaser may terminate its Work Order(s), by seven calendar days written notice to Contractor. No penalty shall accrue to DES or Purchaser in the event this section shall be exercised. This section shall not be construed to permit DES to terminate this Contract, or Purchaser to terminate any Work Order, in order to acquire similar Services from a third party.

13.7 Termination for Non-Appropriation of Funds


If funds are not appropriated to Purchaser to continue any Work Order, in any future period, Purchaser may terminate any Work Order by 30 calendar days written notice to Contractor or work with Contractor to arrive at a mutually-acceptable resolution of the situation. Purchaser will not be obligated to pay any further charges for services including the net remainder of agreed to consecutive periodic payments remaining unpaid beyond the end of the then-current period(s). Purchaser agrees to notify Contractor in writing of such non-appropriation at the earliest possible time. No penalty shall accrue to Purchaser in the event this section shall be exercised. This section shall not be construed to permit Purchaser to terminate any Work Order, in order to acquire similar services from a third party.

13.8 Termination for Conflict of Interest


DES may terminate this Contract, or Purchaser may terminate any Work Order, by written notice to Contractor if DES or Purchaser determines, after due notice and examination, that any party has violated chapter 42.52 RCW, Ethics in Public Service, or any other laws regarding ethics in public acquisitions and procurement and performance of contracts. In the event this Contract or any Work Order is so terminated, DES or Purchaser, as applicable, shall be entitled to pursue the same remedies against Contractor as it could pursue in the event Contractor breaches this Contract or any Work Order, as applicable.

13.9 Termination by Mutual Agreement


DES and the Contractor may terminate this Contract in whole or in part, at any time, by mutual agreement.


13.10 Termination Procedure


Upon termination of this Master Contract or any Work Order, DES or Purchaser, in addition to any other rights provided in this Master Contract and applicable Work Order may require Contractor to deliver to Purchaser any property specifically produced or acquired for the performance of such part of this Master Contract or Work Order as has been terminated. The section titled Treatment of Assets shall apply in such property transfer.


Unless otherwise provided herein, Purchaser shall pay to Contractor the agreed-upon Price, if separately stated, for the Services received by Purchaser, provided that in no event shall Purchaser pay to Contractor an amount greater than Contractor would have been entitled to if this Master Contract or Work Order had not been terminated. Failure to agree on such determination shall be a dispute within the meaning of the section of this Master Contract entitled Disputes. Purchaser may withhold from any amounts due Contractor such sum as Purchaser determines to be necessary to protect Purchaser from potential loss or liability.


Contractor shall pay any amounts due Purchaser as the result of termination within 30 calendar days of notice of the amounts due. If Contractor fails to make timely payment, Purchaser may charge interest on the amounts due at one percent per month until paid in full.


14 CONTRACT EXECUTION


14.1 Entire Agreement


This Contract document and all citations and subsequently issued Amendments comprise the entire agreement between DES and the Contractor.  No other statements or representations, written or oral, shall be deemed a part of the Contract. 


This Contract sets forth the entire agreement between the parties with respect to the subject matter hereof and except as provided in the section titled Contractor Commitments, Warranties and Representations, understandings, agreements, representations, or warranties not contained in this Contract or a written amendment hereto shall not be binding on either party. Except as provided herein, no alteration of any of the terms, conditions, delivery, price, quality, or specifications of this Contract will be effective without the written consent of both parties.


14.2 Order of Precedence, Incorporated Documents, Conflict and Conformity


The headings used herein are inserted for convenience only and shall not control or affect the meaning or construction of any of the sections.


14.2.1 Incorporated Documents


Each of the documents listed below is, by this reference, incorporated into this Contract as though fully set forth herein. 


1. The RFQQ with all attachments and exhibits, and all amendments thereto;


2. Contractor’s Response to the RFQQ;


3. The terms and conditions contained on Purchaser’s Order Documents, if used; and


4. All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to DES or Purchaser and used to affect the sale of Services to Purchaser.


14.2.2 Order of Precedence


In the event of any inconsistency in this Contract, the inconsistency shall be resolved in the following order of precedence:


1. Applicable federal and state statutes, laws, and regulations; 


2. Mutually agreed written Amendments to this Contract


3. This Contract and all Schedules thereto; 


4. The RFQQ with all attachments and all Amendments thereto;


5. Contractor’s Response to the RFQQ

6. All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to DES or Purchaser and used to affect the sale of Services to Purchaser.


14.2.3 Conflict


To the extent possible, the terms of this Contract shall be read consistently.


14.2.4 Conformity


If any provision of this Contract violates any Federal or state of Washington statute or rule of law, it is considered modified to conform to that statute or rule of law.


14.3 Legal Notices


Any notice or demand or other communication required or permitted to be given under this Contract or applicable law shall be effective only if it is in writing and signed by the applicable party, properly addressed, and delivered in person, or by a recognized courier service, or deposited with the United States Postal Service as first-class mail, postage prepaid certified mail, return receipt requested, to the parties at the addresses provided in this section. For purposes of complying with any provision in this Contract or applicable law that requires a “writing,” such communication, when digitally signed with a Washington state Licensed Certificate, shall be considered to be “in writing” or “written” to an extent no less than if it were in paper form.


		To Contractor at:

		To DES at:



		Contractor

		Washington state Department of Enterprise Services



		Attn: Contractor Account Manager

		Attn:  Contract Administrator



		Contractor Address2

		If by US Postal Service

		If by Courier



		City2, ST2, ZIP2

		PO Box 41411

		1500 Jefferson St SE



		

		Olympia, WA  98504-1411

		Olympia WA 98504



		

		



		Phone: Contractor Account Manager Phone

		Phone: 360.407.2210



		Fax: Contractor Account Manager Fax

		Fax: 360.586.2426



		E-mail: Contractor Account Manager Email

		Email: desmilesec@des.wa.gov





or to Purchasers at the address listed on their Work Order.


Notices shall be effective upon receipt or four business days after mailing, whichever is earlier. The notice address as provided herein may be changed by written notice given as provided above.


14.4 Liens, Claims, and Encumbrances


All materials, equipment, supplies and/or services shall be free of all liens, claims, or encumbrances of any kind, and if DES or the Purchaser requests, a formal release of same shall be delivered to the respective requestor.


14.5 Authority to Bind


The signatories to this Contract represent that they have the authority to bind their respective organizations to this Contract.

14.6 Counterparts


This Contract may be executed in counterparts, in a single original, or duplicate originals. As applicable, each counterpart or each duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes.


In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all attachments, do agree in each and every particular and have thus set their hands hereunto.


		Approved (DES)

		

		Approved (Contractor)



		WA state Department of Enterprise Services

(See the Legal Notices subsection for address)



		

		Contractor

(See the Legal Notices subsection for address)





		Signature

		

		Signature



		

		

		



		Print or Type Name



Date

		

		Print or Type Name



Date



		

		

		



		Title

		

		Title





		MANAGEMENT APPROVAL (DES)



		WA State Department of Enterprise Services

(See the Legal Notices subsection for address)





		Signature



		



		Print or Type Name



Date



		



		Title
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_1440569441.xls
RFQQ 06013 Past Sales

		Contractor		Customer		2012/2013

		PHOENIX PROTECTIVE CORPORATION		Department of Social & Health Services		$585,855.00

				Department of Transportation		$108,107.00

		PUGET SOUND SECURITY		Department of Ecology		$145,732.00

				Lake WA Technical College

		CENTRAL WASHINGTON INVESTIGATION & SECURITY, INC.		Employment Security Department		$9,317.00

				Department of Social & Health Services		$102,465.00

		PIERCE COUNTY SECURITY		Employment Security Department		$54,622.00

				WA State Lottery Commission		$40,140.00

				City of La Center		$50,490.00

		GUARDSMARK				$0.00

		THE WACKENHUT CORPORATION				$0.00

						$1,096,728.00






