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1 ANNOUNCEMENT AND SPECIAL INFORMATION 

1.1 INTRODUCTION

WESTERN STATES CONTRACTING ALLIANCE

The Western States Contracting Alliance (WSCA) was formed in October 1992 by the state purchasing directors from fifteen Western States. The primary purpose of the alliance is to establish the means by which participating states may join together in cooperative multi-State contracting in order to achieve cost-effective and efficient acquisition of quality products and services. Cooperative purchases are developed by member states.

The WSCA alliance of states contracting for WIC infant formula rebates was first formed in 1992.  Washington State is the lead state for this WSCA Infant Formula Rebate solicitation.  As lead state, the State of Washington Office of State Procurement (OSP) is responsible for the solicitation process and contract management.  Twenty-one other states and eligible organizations have elected to participate by signing a Memo of Understanding.  The WSCA state agencies have all participated on the current contract since 2007.  This rebid has not been expanded to include any new state agencies or eligible organizations.  Per federal regulations, no state or eligible organization can be added after the Invitation for Bid (IFB) is released to Bidders and through the end of the contract.  This Solicitation and resulting Contract shall be governed by Washington State laws, as well as federal solicitation requirements, per 7 CFR 246.16a, Infant Formula Cost Containment. 
This is a re-bid of existing Contract no. 06406 which was originally awarded in January 2007 and will expire September 30, 2012. 

WIC PROGRAM AND INFANT FORMULA REBATES

The Special Supplemental Nutrition Program for Women, Infants and Children (WIC Program), is a federally funded program carried out pursuant to the Child Nutrition Act of 1966.  The program is funded primarily through the Food and Nutrition Service (FNS) of the United States Department of Agriculture (USDA).  State and local government funds are also used in some states.

WIC nutrition services are provided to participants at locally based WIC clinics.  WIC nutrition services include health and nutrition assessment, nutrition education, breastfeeding promotion and support, a prescribed supplemental food package, and referral to social and health services.  Eligibility is based on category (pregnant, breastfeeding and postpartum women, infants and children to five years of age), income at or below 185% of the federal poverty level, and the presence of health or nutrition risk factors.

This document consists of two parts:

Part One - Solicitation Information, with all appendices
Part Two - Model Contract

By responding to this Solicitation the Bidder agrees to read, understand, and accept all parts of the document.

This document, and all Appendices, including Appendix A – Statement of Work, will form the Contractual agreement between the Purchasing Activity and the awarded Contractor when accepted, countersigned by the state of Washington, and a copy of the notification of the same is delivered or communicated to the Apparent Successful Bidder.
1.2 ECONOMIC AND ENVIRONMENTAL GOALS

In support of the State’s economic and environmental goals, although not an award factor (unless otherwise specified herein), Bidders are encouraged to consider the following in responding to this solicitation:

· Support for a diverse supplier pool, including small, Minority and Women-Owned Business Enterprises (MWBE). Bidders may contact the Office of Minority and Women’s Business Enterprise to obtain information on certified firms or to become certified  
· Use of environmentally preferable goods and services to include post consumer waste and recycled content

· Products made or grown in Washington
2 SUMMARY OF OPPORTUNITY

2.1 PURPOSE AND SCOPE
The purpose of this IFB is to solicit and evaluate rebates for all physical forms (concentrated liquid, powder and Ready To Feed (RTF)) of a milk-based and soy-based infant formula that meets the requirements under 7 CFR 246.10(e) (l) (iii) and (2) (iii), and is suitable for the routine issuance to the majority of generally healthy, full term infants.

The State of Washington, Office of State Procurement is releasing this Invitation for Bid for Western States Contracting Alliance on behalf of Alaska, American Samoa, Arizona, Commonwealth of the Northern Mariana Islands (CNMI), Delaware, District of Columbia, Guam, Hawaii, Idaho, Inter Tribal Council of Arizona (ITCA), Inter Tribal Council of Nevada (ITCN), Kansas, Maryland, Montana, Navajo Nation, Nevada, Oregon, Utah, Virgin Islands, Washington, West Virginia and Wyoming, hereafter referred to as the Participating Entities.  Other entities will not be permitted to participate in this contract. State of Washington is seeking a per unit rebate for infant formulas that qualify for a rebate under the provisions described in this Solicitation.  The State of Washington will contract on behalf of the Participating Entities with the Responsive and Responsible Bidder(s) offering the lowest Total Monthly Net Cost for Milk-based and/or Soy-based infant formulas as specified on the Bid Price Sheets, Appendix C-1 and C-2.

This IFB consists of two categories, one category is for rebates rebated to Milk-based, non-exempt infant formula and the other category is for rebates rebated to Soy-based, non-exempt infant formula.  Each category will be awarded separately.  The award(s) may be with two different manufacturers (one award for Milk-based and one award for Soy-based) or both Milk-based and Soy-based may be with the same manufacturer.  As required by federal law, the Milk-based formula specified by the Bidder awarded the contract will be the first choice of issuance to infants utilizing milk-based formula. Similarly, the Soy-based formula specified by the Bidder awarded the contract for Soy-based formula will be the first choice of issuance to infants utilizing the Soy-based formula. 
Awarded Contractor(s) will pay a rebate for the manufacturer’s entire product line for that category meeting the definition of Milk-based Contract Infant Formula and/or Soy-based Contract Infant Formula. Respectively, the same percent discount by physical form awarded for their Primary Contract Infant Formula will be applied.  The Contractor will also pay rebates on any Contract Infant Formula subsequently added to the Contract following award.
The Participating Entities will continue to purchase and/or distribute infant formula through their existing retail food delivery systems.  Participating Entities will provide guidance to local WIC clinic staff regarding policies/protocols for using Primary Contract Infant Formula as the first choice of issuance.  Current policies and/or protocols for each Participating Entity are in Appendix G. Participating Entities reserve the right to revise policies/protocols with the award of a new Contract.  If revised, policies/protocols will be subject to United States Department of Agriculture (USDA), Food and Nutrition Services (FNS) approval.

2.2 PURCHASERS

See Section 2.1 above for names of all Participating Entities.
2.3 CONTRACT TERM 

The initial term of this contract is three (3) years from date of award with the option to extend for additional term(s) or portions thereof. Extension for each additional term or portion thereof shall be exercised at the sole discretion of the Purchasing Authority upon written notice to Contractor. The Purchasing Authority reserves the right to extend with all or some of the Contractors, and the right to extend the whole contract or portion of the whole, as solely determined by the Purchasing Authority. The total contract term, including the initial term and all subsequent extensions, shall not exceed six (6) years unless an emergency exists and/or special circumstances require a partial term extension. 

a. The initial term of the Contract will be effective October 1, 2012 through September 30, 2015.  

b. Contract extensions will be executed eighteen (18) months in advance of contract expiration date.
c. Contractor must respond within forty-five (45) calendar days following OSP’s notification of extension.
d. All terms and conditions of the Contract will continue in force in the event of a contract extension.  

2.4 ESTIMATED USAGE 

Based on past usage, it is estimated that rebates paid to the Participating Entities over the initial three year term of the Contract may approximate $615,032,800. This estimate is provided solely for the purpose of assisting Bidders in preparing their Bid.  The Purchasing Authority does not represent or guarantee any minimum usage. Estimated usage data as stated herein is not binding.  Estimates are based on past usage and are not guaranteed. 
2.5 NO COSTS OR CHARGES

Costs or charges under the proposed Contract incurred before the Contract is fully executed will be the sole responsibility of the Bidder.

2.6 NO BEST AND FINAL OFFER

The Purchasing Activity reserves the right to make an award without further discussion of the Response submitted; i.e., there will be no best and final offer request. Therefore, the Response should be submitted on the most favorable terms that Bidder intends to offer.

3 INSTRUCTIONS TO BIDDERS

This section contains instructions for Bidders regarding the preparation and submission of a bid.

3.1 WASHINGTON ELECTRONIC BUSINESS SOLUTION (WEBS)

Bidders are solely responsible for: 

· Properly registering with the Department of Enterprise Services’ WEBS at http://www.ga.wa.gov/Business/register.htm and maintaining an accurate Vendor profile in WEBS.

· Downloading the Solicitation consisting of all Appendices and incorporated documents related to the Solicitation for which you are interested in bidding.

· Downloading all current and subsequent Amendments to the Solicitation to ensure receipt of all Solicitation documents.

Notification of Amendments to the Solicitation will only be provided to those vendors who have registered with WEBS and have downloaded the Solicitation from WEBS.  Failure to do so may result in a Bidder having incomplete, inaccurate, or otherwise inadequate information, or a bidder submitting an incomplete, inaccurate, or otherwise inadequate bid or proposal.

Bidders accept full responsibility and liability for failing to receive any amendments resulting from their failure to register with WEBS and downloading the Solicitation from WEBS, and hold the state of Washington harmless from all claims of injury or loss resulting from such failure.

3.2 MINORITY AND WOMEN OWNED BUSINESS ENTERPRISES (MWBE) 

In accordance with the legislative findings and policies set forth in RCW 39.19, the State of Washington encourages participation in all of its Contracts by Minority and Woman Owned Business Enterprise (MWBE) firms certified by the Office of Minority and Women’s Business Enterprises (OMWBE).  While the state does not give preferential treatment, it does seek equitable representation from the minority and women’s business community.  In addition, the state welcomes participation by self-identified minority and woman owned firms and strongly encourages such firms to become certified by OMWBE.

Participation may be either on a direct basis in response to this Solicitation or as a Subcontractor to a Contractor.  However, unless required by federal statutes, regulations, grants, or Contract terms referenced in the original Solicitation, no preference will be included in the evaluation of Bids, no minimum level of MWBE participation shall be required as condition for receiving an award, and Bids will not be evaluated, rejected or considered non-responsive on that basis.  

3.3  BIDDER AUTHORIZED REPRESENTATIVE 

Bidder must designate an Authorized Representative who will be the principal point of contact for the Procurement Coordinator for the duration of the Solicitation process. This information should be provided in Appendix B Bidder Profile.
3.4 AUTHORIZED COMMUNICATION

Upon release of this solicitation, all Bidder communications concerning this Solicitation must be directed to the Procurement Coordinator. Unauthorized contact regarding this solicitation with other state employees or purchasing entities may result in disqualification. All oral and written communications will be considered unofficial and non-binding on the Purchasing Activity. Bidders should rely only on the official Solicitation and Solicitation Amendments, if applicable.
3.5 BIDDER COMMUNICATION RESPONSIBILITIES

Bidders are responsible for communicating to the Procurement Coordinator any issues, exceptions, additions, or omissions concerning the Solicitation on or before “Questions Due” date and time.  Where requirements appear to prohibit or restrict your firm’s participation, an explanation of the issue with suggested alternative language should be submitted in writing to the Procurement Coordinator by the “Questions Due” date and time (defined in Section 5.2 Projected Schedule of Events). If changes result, written amendments will be made by the Procurement Coordinator and provided by posting them on WEBS as indicated above.
Bidders are encouraged to communicate as early in the process as possible in order to give OSP an appropriate period of time to consider and respond.  OSP is not required to respond to questions asked after the “Questions Due” date and time.

Additionally, failure to notify the Purchasing Activity by the deadline may be considered by the Purchasing Activity to be a waiver of the issue by the Bidder for protest purposes. If Bidder submissions result in changes to the Solicitation, written amendments will be issued and posted on WEBS.

3.6 BIDDER RESPONSIVENESS 

Bidder must respond to each question/requirement contained in this Solicitation. Failure to comply with any applicable item may result in the Response being deemed non-responsive and disqualified.

The Purchasing Activity reserves the right to consider the actual level of Bidder’s compliance with the requirements specified in this Solicitation and to waive informalities in a Bid or Proposal.  Informality is an immaterial variation from the exact requirements of the competitive solicitation, having no effect or merely a minor or negligible effect on the evaluation and quality, quantity, or delivery of the supplies or performance of the services being procured, and the correction or waiver of which would not affect the relative standing of, or be otherwise prejudicial to Bidders.

3.7 WITHDRAWAL OR MODIFICATION OF RESPONSE

Bidders are liable for all errors or omissions contained in their Responses.

a. After bid submittal but prior to bid opening
Bidder may modify or withdraw his/her Bid  at any time prior to the due date and time set for bid opening by providing a written request to the Procurement Coordinator from an authorized representative of the Bidder (Recodified WAC 200-300-105). 
b. After bid opening
No Bid shall be altered or amended.  The Purchasing Activity may allow a Bid to be withdrawn if the Bidder demonstrates that the prices were miscalculated.  A low Bidder who claims error and fails to enter into a Contract with the State of Washington may not participate in bidding on the same commodity or service if the solicitation is subsequently reissued by the Purchasing Activity (Recodified WAC 200-300-110).

4 SOLICITATION OVERVIEW
4.1 ACQUISITION AUTHORITY

The Washington State Department of Enterprise Services (DES) issues this Solicitation acting under the authority of its enabling legislation Revised Code of Washington (RCW) 43.19 which establishes DES and regulates the manner in which state agencies may acquire goods and purchased services. 

4.2 SOLICITATION AMENDMENTS

Prior to submittal due date and time, the Purchasing Activity reserves the right to change portions of this Solicitation.  Any changes or corrections will be by one or more written amendment(s), dated, attached to or incorporated in and made a part of this Solicitation document. All changes must be authorized and issued in writing by the Purchasing Activity.  If there is any conflict between amendments, or between an amendment and the Solicitation, whichever document was issued last in time shall be controlling. Only Bidders who have properly registered and downloaded the original Solicitation directly via WEBS will receive notification of Amendments and other correspondence pertinent to the procurement. 

The Amendment(s), if any, will detail any additional instructions that may require the Bidder to provide additional documents, material, samples, etc., and if the Amendment must be signed and returned as a Submittal with your Bid.  When in doubt, sign and include the Amendment in the Bid along with any other required submittal documents.   

4.3 CONTRACT FORMATION

A Response submitted to this Solicitation is an offer to Contract with the Purchasing Activity. A Response becomes a Contract only when legally awarded and accepted in writing by the Purchasing Activity.  The Purchasing Activity’s expression of award is made by the Purchasing Activity signing the signatory page and communicating a copy back to the Bidder.  If the award needs to be clarified then the Purchasing Activity will include an accompanying Award Letter that is incorporated by reference as part of the Contract. Appendix A of this document represents a major portion of the resulting Contract, with applicable language from this section duly incorporated.
4.4 INCORPORATION OF DOCUMENTS INTO CONTRACT
This Solicitation document, any subsequent Amendments and the Bidder’s response will be incorporated into the resulting Contract.

4.5 RIGHT TO CANCEL

The Purchasing Activity reserves the right to cancel or reissue all or part of this Solicitation at any time as allowed by law without obligation or liability.
Under some circumstances cancellations are necessary and may be made without penalty to the Office of State Procurement and the State of Washington.  Solicitations may be canceled under Revised Code of Washington 43.19.1911 (4) and Awards may be cancelled under Washington Administrative Code 200-300-140.

4.6 NON-ENDORSEMENT AND PUBLICITY

In selecting a Bidder to supply goods and purchased services specified herein to the state of Washington Purchasers, neither the Purchasing Activity nor the Purchasers are endorsing the Bidder’s goods and purchased services, nor suggesting that they are the best or only solution to their needs.
5 TIMELINE

5.1 PROCUREMENT SCHEDULE

The timeline listed below is a projected schedule.  The Purchasing Activity reserves the right to change the schedule.  Notification of amendments to the procurement schedule prior to Bid Due Date/Time, will be sent electronically to all properly registered users of the Department of Enterprise Services’ Washington’s Electronic Business Solution (WEBS) www.ga.wa.gov/webs who downloaded this Solicitation from WEBS.

	Date
	Event

	March 21,2012
	Issue Solicitation Document (Download from www.ga.wa.gov/webs )



	April 4, 2012 
	Bidders’ Written Questions Due (2:00 pm PST)

	As Needed-up until April 19, 2012
	Bidders’ Written Responses by Amendment #1 to be issued via WEBS posting by no later than 4/19/12

	April 26, 2012
	Bid Submittals Due (2:00 pm PST) and Public Bid Opening

	April 27, 2012
	Bid Evaluations Begins

	May 3, 2012
	Notice of Intent to Award Issued 

	May 10, 2012
	Anticipated Award Date

	October 1, 2012
	Contract Start Date  


5.2 BIDDER’S QUESTIONS AND INQUIRES
All questions related to the Solicitation are to be directed to the Procurement Coordinator.  Any resulting changes to the bid document(s) will be issued via a written amendment and notification of amendment(s) will be posted on The Purchasing Authority’s Washington’s Electronic Business Solution (WEBS) system.  All inquiries are to be in writing/email and shall reference the appropriate section and paragraph number. Questions must be submitted within the timeframe noted in the above Procurement Schedule in order to be considered in the response Amendment #1. Only answers/clarifications/changes provided by written amendment to the Solicitation document(s) are binding. Oral and written interpretations (including e-mail) have no legal effect. 
6 PREPARATION OF RESPONSE

6.1 SUBMISSION OF RESPONSE

Original, signed (in ink), sealed, labeled Bid Response must be received at the specified location on or before the Bid Due date and time as identified herein. Bidder bears all responsibility for including all submittal documents with their Bid Submittal. Time of receipt will be determined by the official time stamp located at the Purchasing Activity.  If a Bid Response is late or received at a location other than that specified, it shall be rejected and returned unopened.  In the event the official time clock is unavailable, the Bid clerk may establish the official time and take reasonable steps to ensure the integrity of the Response receipt is preserved.

6.2 BID SUBMITTAL FORMAT

In addition to a hard copy submittal of the bid Price Sheets, Bidder should also submit a copy of the completed Bid Price Sheet(s) in MS Excel Format (See Appendix C) on a CD or flash drive.
In the event that the hard copy of the Bid Price Sheets and the electronic copy of the Bid Price Sheets do not agree, the hard copy with wet signature will prevail.

Hard copy Bid Responses must be legible and completed in ink or with electronic printer or other similar office equipment, and properly signed by an authorized representative of the Bidder.  Electronic copies of the Bid Price Sheets should be submitted in the format described in the solicitation (for example MS Word, MS Excel, but not PDF). All changes and/or erasures shall be initialed in ink.  Unsigned Bid Responses will be rejected on opening unless satisfactory evidence was submitted clearly establishing the Bidder’s desire and intent to be bound by the Response, such as a signed cover letter.  Incomplete or illegible Responses may be rejected.

Note: In a joint effort to save costs, reduce waste and produce energy savings, Bidders are encouraged to use double-sided printing and recycled materials.  Bidders are highly encouraged to refrain from submitting Responses in 3-ring binders, spiral bindings, and/or other non-recyclable presentation folders.

6.3 BID IDENTIFICATION AND DELIVERY

To facilitate proper delivery and processing, Bids must be delivered in sealed envelopes, boxes or other method of sealed containment addressed to the Purchasing Activity with the following information clearly identified on the outside of the package:
· Bidder’s Name

· Bidder’s Address

· Solicitation Name & Number

· Bid Due Date and Time

Purchasing Activity physical delivery location:
	Department of Enterprise Services 

Office of State Procurement

1500 Jefferson Street SE, Third Floor
Olympia, WA 98501-2355
   Attn: Kevyn L. Davidson



6.4 BID OPENING PROTOCOL 
Per WAC-200-300-100, on the date indicated in the solicitation document, at the time and location indicated in same, all Bids will be publicly opened and only pertinent information, as determined by the Purchasing Activity, for recording purposes necessary to comply with Federal requirements, will be read aloud. In accordance with the Child Nutrition Act of 1966, as amended through Public Law 111-296-December 13, 2010 124 Stat. 3255 (B) (II)-(iii), all bid packages properly and timely received according to IFB instructions on or before the bid due date and time will be publicly opened and read at the date and time stated above. The pertinent information read at the bid opening will consist of Bidder’s name, product name being bid, physical form, unit size, Manufacturer’s Lowest National Wholesale Price, rebate bid per unit, net cost per unit and total net cost per month as found on Bidder’s Bid Price Sheets for milk-based infant formula and/or soy-based infant formula.

NOTE: Response information, including Bid Price Sheets, will not be made available for public disclosure until after award of the Contract consistent with RCW 43.19.1911(8).  After award, information regarding results of the Solicitation may be obtained by contacting the Procurement Coordinator.

6.5 CONTRACT INFORMATION AVAILABILITY AFTER AWARD
Upon award, electronic notification may be sent to all Bidders. After award, information regarding results of the Solicitation may be obtained by accessing www.ga.wa.gov  or by contacting the Procurement Coordinator. Bidders may submit a public disclosure request to either schedule an appointment to review the procurement file or obtain specific documents.

6.6 BID PRICING 

Pricing and rebates submitted in response to this Solicitation must include all cost components associated with the goods and/or services described in this Solicitation.

Failure to identify all costs in a manner consistent with the instructions in this Solicitation is sufficient grounds for disqualification. 
7 SUBMITTALS, BID EVALUATION AND AWARD
7.1 REQUIRED SUBMITTALS

AUTHORIZED OFFER AND CONTRACT SIGNATURE PAGE

Subject to WAC 200-300-060, Bidders must establish their intent to be bound by their Response. As the preferred method of communicating their intent, Bidders should print, sign, and include with their Response a hard copy of the Authorized Offer and Contract Signature Page.

Washington State law and this Solicitation requires the Response to have an original wet ink signature(s) (preferably blue ink) that demonstrates the Bidder’s firm offer commitment and acknowledgement and acceptance of the resulting Contract’s terms and conditions as written by the state. The Purchasing Activity treats Responses as firm offer commitments for the Purchasing Activity’s review and evaluation that will result in an award if accepted and awarded by the Purchasing Activity in full or part.

The Procurement Coordinator will review for compliance with laws, code, and material aspects of the Solicitation.  Bidders failing to sign their Response as indicated above may be disqualified from receiving an award.

Bidder Profile

Provide a completed, signed hard copy of the Bidder Profile form (see Appendix B) with the Bid Response. The Bidder Profile aids the Purchasing Authority in its responsibility analysis as it includes important Bidder information (ie: business references) required for a thorough evaluation. 
The Procurement Coordinator will review all submittals for completeness. Failure to provide complete information as instructed may result in a non-responsive Bid causing the Bid to be rejected.
CONTRACTOR REGISTRATION AND CERTIFICATION 

The Bidder will certify to the Purchasing Authority, via Appendix B, Bidder Profile, that its company is registered with the Secretary of Health and Human Services under the federal Food, Drug and Cosmetic Act and that its infant formulas satisfy FDA requirements, are in compliance with the Infant Formula Act of 1980 and all amendments, including all federal regulations issued pursuant to the Act.  This certification is a requirement of 7 CFR 246.10(g) and 7 CFR 246.16a(j)(2).
Solicitation Amendments

Bidder is to print their company name and their own name, sign and include with their Bid Response a hard copy of any Solicitation Amendment(s) that are posted after the release of the Solicitation.

Subject to WAC 200-300-060, the Amendment will include any signature pages, forms intended by the Purchasing Activity, or other instructions to be completed by the Bidder as a Submittal.  The Purchasing Activity prefers blue ink when signing this document.  Any Amendment is provided to Bidders via WEBS and may or may not require its return as a signed Submittal.  When in doubt, sign and include with your Response.  Bidder must also review and comply with the instructions detailed within any Solicitation Amendment.
The Procurement Coordinator will review for compliance with laws, code, and material aspects of the Solicitation Amendment(s).  Failure to sign the Amendment(s) as indicated or failure to comply with the requirements of the Amendment(s) as instructed may result in a non-responsive Bid causing the Bid to be rejected.
7.2 SUBMITTAL CHECKLIST
The checklist below is provided for Bidder's convenience only and identifies the documents to be included in the Bid Response.  Any Bid Response received without any one or more of these submittals may be rejected as being non-responsive. 

	Item
	Location
	Required Submittal
	(

	1
	Part One
	A hard copy of the Authorized Offer and Contract Signature Page with an original signature (See  Authorized Offer and Contract Signature Page)
	

	2
	N/A
	All required Solicitation Amendment(s), signed if requested
	

	3
	Part Two
	A completed hard copy of Part Two – Model Contract
	

	4
	Part One
	A completed hard copy of Appendix A – Statement of Work
	

	5
	Part One
	A completed hard copy of Appendix B – Bidder Profile with all required documents
	

	6
	Part One
	A signed, completed hard copy of Appendix C-1 and C-2 – Bid Price Sheets, including a hard copy of the Bidder’s Nationally Published Lowest Full Truckload Wholesale Price List effective on the date and time of Bid Submittal and Opening.
	

	7
	Part One
	A completed, signed  hard copy of Appendix H - USDA Debarment Certification 
	


7.3 BID INFORMATION AND INSTRUCTIONS
EVALUATION METHODOLOGY
Bidders will be evaluated on the responsiveness of their Bid, their total monthly net price offered for one or both categories of infant formula, and Bidder responsibility. 

The evaluation methodology and collection of Bid information are consistent with those required by USDA-FNS in 7 CFR 246.

BID PRICE SHEET INFORMATION AND INSTRUCTIONS TO BIDDERS
Instructions apply to both Appendix C-1, Bid Price Sheet for Milk-Based Formula, and Appendix 
C-2, Bid Price Sheet for Soy-Based Formula. All Bid Price Sheets are password protected. (Note: Appendix C-3, Display of Formulas in the Bid Price Sheets, is provided for reference only and does not need to be returned with Bid submittal.) This Appendix consists of an Excel Spreadsheet used to illustrate the mathematical formulas that were used to calculate the cells on Bid Price Sheet 1 and Bid Price Sheet 2.
The data in the Bid Price Sheets provides the standardized number of units of infant formula, by physical form (liquid concentrate, powdered, and ready-to-feed). The data is equivalent to the total number of reconstituted ounces, by physical form, needed to issue the maximum monthly allowance of infant formula to infants by infant food package for the Participating Entities.  List the standardized number of units of infant formula by physical form to be bid upon (liquid concentrate, powdered and ready-to-feed). This number must be equivalent to the total number of reconstituted ounces, by physical form, needed to be issued the maximum monthly allowance of infant formula to infants by infant food package. These numbers do not reflect the actual usage that will occur over the term of the Contract. Participating Entities do not guarantee the quantity, unit size, and/or physical form of infant formula purchased under this Contract.
Participating Entities average monthly infant participation by formula type and physical form, and total ounces for bid evaluation are provided as information to the Bidders and for evaluation purposes only.  These numbers do not reflect actual usage that will occur throughout the term of the Contract.  Participating Entities do not guarantee the quantity, unit size and/or physical form purchased under the contract.
Bidder must submit the most favorable and complete Bid for evaluation purposes by the Bid response deadline.  The Purchasing Activity is not obligated to ask for or accept, after the closing date, data that are essential for a complete and thorough evaluation.

Fill in the Bidder’s company name, the Primary Infant Formula for which the rebate is being offered, and the dollar values as requested in the instruction on the Infant Formula Bid Price Sheets.

For liquid concentrate and ready-to-feed infant formula, fill in on the line that represents the unit size of the Primary Infant Formula for which the rebate is offered.  The remaining unit sizes’ lines for liquid concentrate and ready-to-feed formulas should be left blank. 

The Bid Price Sheet will automatically sum column N to arrive at Total Net Price Per Month.

Sign in blue ink and date the Bid Price Sheet(s).  The signature must be that of a representative of the Bidder’s company authorized to make the Rebate offer.

Bid Price Sheet #1:  - Must be completely filled out, signed and returned with Bid submittal.
The prices entered in column H (on Bid Price Sheet #1) must be taken from the bidder’s nationally published best full truckload wholesale price list in effect at the time of Bid submittal/opening.  A dated copy of this price list must be provided with the Bid.

Values entered in columns H, I, J and K on Bid Price Sheet #1 must be carried out four places past the decimal.

Data entry fields are in bold in the yellow sections.  Use the tab or arrow keys to move between the fields.  Fill in only one unit size for each physical form. 

Step 1 – The Bidder is to fill in the manufacturer’s name, product name, UPC code, powdered unit size, and powdered reconstituted ounce per unit.  For liquid concentrate and Ready-to-Feed, fill out the row that corresponds to the unit size of the infant formula for which the Bidder is submitting a bid.

Step 2 – The Bidder is to fill in the Manufacturer’s Lowest National Wholesale Full Truckload Price.

Step 3 – The Bidder is to fill in the Rebate Bid per Unit.

Step 4 – The Net Cost per Unit will automatically calculate and populate, using the following the formula:  Manufacturer’s Lowest National Wholesale Full Truckload Price minus Rebate Bid per Unit.

Step 5 – The Percent Rebate will automatically calculate and populate, using the following formula:  Rebate Bid per Unit divided by Manufacturer’s Lowest National Wholesale Full Truckload Price.

Step 6 – The Bidder is to sign the Bid Price Sheet. 
Bid Price Sheet #2: Must be completely filled out, signed and returned with Bid submittal.
All bolded cells will automatically populate from the information entered on page 1 of the bid sheet.  To view the formulas for the cells within this page, see Appendix C-3, Display of Formulas in Bid Sheet.  The values listed on the Infant Formula Bid Sheets and data sources for those values are explained as follows:

· Column A:  Row headers only.  

· Column B:  The unit size and physical form of infant formula for which Bids are being requested.  Values in this column are carried over from data entered on page 1, column D, Product Name Being Bid and column F, Unit Size (powdered only).

· Column C:  The reconstituted number of ounces per unit.  For powdered only, value in this column is carried over from data enter on page 1, column G, Reconstituted Ounce per Unit.

· Columns D, E and F:  The information in these cells is from 7 CFR 246.10(e)(9)(Table 1).  

· Columns G and H:  The monthly average number of infants in the Participating Entities by formula type and physical form, excluding exclusively breastfed infants and infants using Exempt infant formula.  Appendices D-1 and D-2 list the six-month average number of infants using each formula type and physical form.  The months averaged are January 2011 through June 2011.

· Column I:  Values in this column are the standardized number of total monthly reconstituted ounces by physical form for evaluation purposes. 

· Column J:  Values in this column are the standardized total number of monthly units by physical form for evaluation purposes.  

· Column K:  Bidder’s nationally published best full truckload wholesale price per unit, at the time of bid opening, for each unit size and physical form of the infant formula for which a rebate is being offered.  Values in this column are carried over from data entered on Sheet 1, column H, Manufacturer’s Lowest National Wholesale Price.
· Column L:  Rebate offered for the formula type and physical form that applies.  Values in this column are carried over from data enter on page 1, column I, Rebate Bid per Unit.

· Column M:  Values in column K less the values in column L.

· Column N:  Values in column M multiplied by the values in column J for each formula type and physical form that applies.  The column is totaled to determine the total monthly net cost for evaluation.
The Bidder is to sign the Bid Price Sheet.
7.4 EVALUATION and AWARD overview 
In accordance with the Standard Terms and Conditions set forth in Part II, the Purchasing Activity intends to award the Contract to the responsive and responsible Bidder offering the lowest Total Monthly Net Price as specified on the Primary Milk-Based Infant Formula Bid Price Sheet (Appendix C-1) and to the responsive and responsible Bidder offering the lowest Total Monthly Net Price as specified on the Primary Soy-Based Infant Formula Bid Price Sheet (Appendix C-2) . 
The awards will be made on an “All-or-none” basis within each category.  The Purchasing Activity reserves the right to award the contract either to a single supplier for both milk based and soy based, or one supplier for milk-based formula and one supplier for soy-based formula. 

No rejection notice will be sent to unsuccessful Bidders. Bidders whose Bids are determined to be non-responsive may be rejected and notified of the reasons for such rejection.

Subject to the provisions of RCW 43.19.1911 and Chapter 200-300, the Purchasing Activity reserves the right to: (1) Waive any informality; (2) Reject any or all Bids, or portions thereof;(3) Accept any portion of the items Bid unless the Bidder conspicuously stipulates all or nothing in their Bid; (4) Cancel a Solicitation and re-solicit Bids; (5)  Award on an all or none consolidated basis taking into consideration ”lifecycle costs”; and (6) Award in aggregate when in the best interest of the State. The evaluation process may not necessarily follow the particular order listed.
To aid in the Bid evaluation process, after Bid due date and time, the Purchasing Activity may seek clarification or require individual Bidders to appear at a date, time and place determined by the State for the purpose of conducting discussions to determine whether both parties have a full and complete understanding of the nature and scope of the contractual requirements.  In no manner shall such action be construed as negotiations or an indication of the State’s intention to award. 
7.5 AWARD CRITERIA 
Award shall be made to the Responsive and Responsible Bidder, per category, offering the lowest Total Monthly Net Wholesale Cost for a standardized number of units of infant formula. In the event more than one bidder submitted bids for the exact same Total Monthly Net Wholesale Cost, the Purchasing Authority will consult with the Participating Entities to determine what, if any, mitigating factors should be taken into consideration to break the tie.  
Phase One:  Initial Determination of Bid Responsiveness 
Responses will be reviewed initially by the Purchasing Activity to determine on a pass/fail basis compliance with administrative requirements as specified herein, to include but not limited to the following:

· Did the Bid arrive on or before the due date and time?
· Did the Bid arrive in a sealed container/envelope, clearly marked with Solicitation Name/Number?
· Was the Bid signed with an original signature on the Authorized Offer and Contract Signature Page (Bidder’s acknowledgement of obligation to Contract under Purchasing Authority’s terms and conditions if awarded)?
· Were all required Submittals materially completed and submitted in the required format, as detailed in Section 7.2 Checklist, allowing the Bid to be evaluated?
Phase Two:  Determination of Bidder Responsibility:  

 Bidder Responsibility will be determined according to RCW 43.19,1911 (9), or other criteria identified in the Solicitation, which states, in part:

 In determining "lowest responsible Bidder", in addition to price, the following elements shall be given consideration:

     (a) The ability, capacity, and skill of the Bidder to perform the contract or provide the service required;

     (b) The character, integrity, reputation, judgment, experience, and efficiency of the Bidder;

     (c) Whether the Bidder can perform the contract within the time specified;

     (d) The quality of performance of previous contracts or services;

     (e) The previous and existing compliance by the Bidder with laws relating to the contract or        services;

     (f) Such other information as may be secured having a bearing on the decision to award the contract: PROVIDED, That in considering bids for purchase, manufacture, or lease, and in determining the "lowest responsible Bidder," whenever there is reason to believe that applying the "life cycle costing" technique to bid evaluation would result in lowest total cost to the state, first consideration shall be given by state purchasing activities to the bid with the lowest life cycle cost which complies with specifications. "Life cycle cost" means the total cost of an item to the state over its estimated useful life, including costs of selection, acquisition, operation, maintenance, and where applicable, disposal, as far as these costs can reasonably be determined, minus the salvage value at the end of its estimated useful life. The "estimated useful life" of an item means the estimated time from the date of acquisition to the date of replacement or disposal, determined in any reasonable manner. Nothing in this section shall prohibit any state agency, department, board, commission, committee, or other state-level entity from allowing for preferential purchase of products made from recycled materials or products that may be recycled or reused.
The Purchasing Activity reserves the right to determine at its sole discretion whether a Bidder’s Response to the requirements (responsiveness) of the Solicitation is sufficient to pass. If all responding Bidders fail to meet any single requirement, the Purchasing Activity may take reasonable steps to waive immaterial requirements for all Bidders or to reject all Bids.

During Bid evaluation, the Purchasing Activity reserves the right to make reasonable inquiry to determine the responsibility of any Bidder.  Requests may include, but are not limited to, financial statements, credit ratings, references, record of past performance, clarification of Bidder’s offer, and on-site inspection of Bidder's or Bidder's subcontractor's facilities.  Failure to respond to said request(s) may result in Bid response being rejected as non-responsive.

7.6 BID PRICE SHEET SUBMITTALS 
 Only Responses that pass Phase One and Two will be further evaluated based on the
 requirements in this Solicitation and as follows: 

· Bid Price Sheet(s) 1 and 2 will be evaluated to verify that all pricing cells have been completed, verify that the total cost for all line items is correct, and the Bid Price Sheet is signed.  
· The Responsive/Responsible Bidder offering the lowest Total Monthly Net Wholesale Cost will be determined to be the apparent successful Bidder. 
Bidders are required to submit pricing for all mandatory items listed on Bid Price Sheet(s) (see Appendix C). Failure to provide pricing for all items listed may be cause for Bid rejection. Bidders may submit a bid for milk-based or soy-based infant formula or both.  Bidders must submit one complete response to this IFB using the format provided herein to be considered responsive.  Bidders offering rebates on both milk-based and soy-based products are required to submit only one complete response packet including both the Bid Price Sheets (Appendices C-1 and C-2).  Bidders are specifically notified that failure to comply with any part of the IFB may be cause for Bidder’s submittal to be deemed non-responsive and therefore rejected.
7.7 NOTIFICATION OF APPARENT SUCCESSFUL BIDDER

All Bidders responding to this Solicitation may be notified through an Intent to Award when the Purchasing Activity has determined the Apparent Successful Bidder(s). The date of announcement of the Apparent Successful Bidder will be the date of the notification from the Purchasing Activity.

A  Bidder’s Response to this Solicitation is a firm offer for the Purchasing Activity’s review and acceptance and no further negotiation is required to complete the award.  

Purchasing Activity reserves the right to announce Intent to Award prior to actual Award. Should the Purchasing Activity elect to do so, notification will be made by any reasonable means including email.

Designation as an Apparent Successful Bidder does not imply that the Purchasing Activity will issue an award to your firm.  It merely suggests that at this moment in time the Purchasing Activity believes your bid to be responsive.  This designation allows the Purchasing Activity to perform a responsibility analysis and ask for additional documentation.  The Purchasing Activity is at liberty to review and determine whether the Bid is truly responsive as initially believed.  The Bidder must not construe this as a notification of award, impending award, an attempt to negotiate, etc.  If you act or fail to act in reliance of this notification, you do so at your own risk and expense. 
7.8 AWARD NOTIFICATION

After all considerations, all Bidders responding to this Solicitation will be notified when the Purchasing Activity has confirmed its Award. 

The date of announcement of the award will be the date of the electronic notification via Washington Enterprise Business Solutions (WEBS) by the Purchasing Activity.
8 PROTEST PROCEDURE
See Appendix K.
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10 CERTIFICATIONS AND ASSURANCES

We make the following certifications and assurances as a required element of the Response, to which it is attached, affirming the truthfulness of the facts declared here and acknowledging that the continuing compliance with these statements and all requirements of the Solicitation are conditions precedent to the award or continuation of the resulting Contract.

1. We have read, understand, and agree to abide by all information contained in Part One- Solicitation Information, Part Two - Model Contract Information, all Appendices and any Amendments issued to this Invitation for Bid.

2. The prices in this Bid Response have been arrived at independently, without, for the purpose of restricting competition, any consultation, communication, or agreement with any other offeror or competitor relating to (i) those prices, (ii) the intention to submit an offer, or (iii) the methods or factors used to calculate the prices offered. The prices in this Bid Response have not been and will not be knowingly disclosed by the offeror, directly or indirectly, to any other offeror or competitor before Bid Opening unless otherwise required by law. No attempt has been made or will be made by the offeror to induce any other concern to submit or not to submit an offer for the purpose of restricting competition. However, we may freely join with other persons or organizations for the purpose of presenting a single Bid Response.

3. The attached Bid Response is a firm offer for a period of 90 days following the Bid Response Due Date specified in the Solicitation, and it may be accepted by the Purchasing Activity without negotiation (except where obviously required by lack of certainty in key terms) at any time within the 90-day period. In the case of protest, our Bid Response will remain valid for 180 days or until the protest and any related court action is resolved, whichever is later.

4. In preparing this Response, we have not been assisted by any current or former employee of the state of Washington whose duties relate (or did relate) to the State's Solicitation, or prospective Contract, and who was assisting in other than his or her official, public capacity. Neither does such a person nor any member of his or her immediate family have any financial interest in the outcome of this Bid Response. (Any exceptions to these assurances are described in full detail on a separate page and attached to this document.)

5. We understand that the State will not reimburse us for any costs incurred in the preparation of this Bid Response. All Bid Responses become the property of the State, and we claim no proprietary right to the ideas, writings, items or samples unless so stated in the Bid Response. Submission of the attached Bid Response constitutes an acceptance of the evaluation criteria and an agreement to abide by the procedures and all other administrative requirements described in the Solicitation document.

6. We understand that any Contract awarded, as a result of this Bid Response will incorporate all the Solicitation requirements. Submission of a Bid Response and execution of this Certifications and Assurances document certify our willingness to comply with the Contract terms and conditions appearing in Parts One and Two, all Appendices, and any amendments to the Invitation for Bid if selected as a Contractor. It is further understood that our standard Contract will not be considered as a replacement for the terms and conditions appearing in Parts One and Two, and all Appendices of this Solicitation.

7. By submitting this Bid, Bidder hereby offers to furnish materials, supplies, services and/or equipment in compliance with all terms, conditions, and specifications contained in this Solicitation.
8. We are NOT submitting any Contract exceptions.

11 AUTHORIZED OFFER AND CONTRACT SIGNATURE PAGE

In submitting this Response, the Authorized Signatory below acknowledges having read and understood the entire Solicitation and agrees to comply with the terms and conditions of the Solicitation including Certifications and Assurances.  The Authorized Signatory also agrees to fulfill the offer made in this Response and any subsequently awarded Contract.
The signatory below represents that he/she has the authority to bind the entity named below to the Response submitted and any Contract awarded as a result of this Solicitation.

	
	
	     

	Bidder Signature
	
	Date

	     
	
	     
     
     

	Print or Type Name
	
	

	                                                     
	
	

	Title                                               Email                           
	
	Company Name & Address




+++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++++

CONTRACT AWARD AND SIGNATURE
(For State of Washington Use Only)

A Contract is hereby awarded between Purchasing Activity and the above entity
	Contract Effective Date: October 1, 2012


Purchasing Activity Authorized Signatures

	
	
	

	Procurement Coordinator Signature
	
	Unit Manager Signature 

	Kevyn Davidson
	
	Cheral Jones

	Print or Type Name
	
	Print or Type Name

	     
	
	     

	Date
	
	Date
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		Appendix E: Number of:

		Infants Participating, Infants Exclusively Breastfeeding, and Infants Issued Exempt Infant Formula

		Participating Entities*		Total Infants Participating**		Infants Exclusively Breastfeeding		Infants Issued Exempt Infant Formula

		Alaska		6,209		924		194

		American Samoa		1,092		73		0

		Arizona		43,147		5,054		2,732

		Commonwealth of the Northern Marianna Islands (CNMI)		812		95		17

		Delaware		5,675		341		475

		District of Columbia		4,758		145		477

		Guam		1,793		229		23

		Hawaii		8,535		1,765		291

		Idaho		9,987		3,167		322

		Inter Tribal Council of Arizona (ITCA)		2,473		354		71

		Inter Tribal Council of Nevada (ITCN)		388		24		13

		Kansas		18,783		2,165		928

		Maryland		35,815		3,192		2,169

		Montana		4,628		1,061		340

		Navajo Nation		2,454		438		87

		Nevada		17,477		1,448		1,022

		Oregon		23,632		6,537		1,092

		Utah		17,156		4,995		1,127

		Virgin Islands		1,148		47		68

		Washington		38,132		6,739		1,449

		West Virginia		11,668		1,187		1,031

		Wyoming		3,014		630		248

		Totals		258,776		40,610		14,176

		* The Participating Entities provided data that represents the most current six-month average (January-June 2011).  Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.

		** Average monthly number of total infants participating taken from the Monthly Data for Agency Level Participation, Preliminary for FY 2011, as of February 1, 2012.  View at: http://www.fns.usda.gov/pd/wicmain.htm
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U.S. DEPARTMENT OF AGRICULTURE 

Certification Regarding Debarment, Suspension, Ineligibility 

and Voluntary Exclusion - Lower Tier Covered Transactions 



This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 7 

CFR part 3017, Section 3017.510, Participants' responsibilities. The regulations were published as Part IV of the 

January 30, 1989, Federal Register (pages 4722-4733). Copies of the regulations may be obtained by contacting the 

Department of Agriculture agency with which this transaction originated. 



(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE) 



(1) 

The prospective lower tier participant certifies, by submission of this proposal, that neither it nor 

its principals is presently debarred, suspended, proposed for debarment, declared ineligible, or 

voluntarily excluded from participation in this transaction by any Federal department or agency. 

(2) 

Where the prospective lower tier participant is unable to certify to any of the statements in this 

certification, such prospective participant shall attach an explanation to this proposal. 

(text) 

(text) 

Organization Name 

(text) 

PR/Award Number or Project Name 

Name(s) and Title(s) of Authorized Representative(s) 

(text) 

Signature(s) Date 





(Clear Form) Clear Form

Form AD-1048 (1/92) 



�

Instructions for Certification 



1. By signing and submitting this form, the prospective lower tier participant is providing the certification set 

out on the reverse side in accordance with these instructions. 

2. The certification in this clause is a material representation of fact upon which reliance was placed when this 

transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered 

an erroneous certification, in addition to other remedies available to the Federal Government, the department or 

agency with which this transaction originated may pursue available remedies, including suspension and/or 

debarment. 

3. The prospective lower tier participant shall provide immediate written notice to the person to which this 

proposal is submitted if at any time the prospective lower tier participant learns that its certification was erroneous 

when submitted or has become erroneous by reason of changed circumstances. 

4. The terms "covered transaction," "debarred," "suspended," "ineligible," "lower tier covered transaction," 

"participant," "person," "primary covered transaction," "principal," "proposal," and "voluntarily excluded," as used 

in this clause, have the meanings set out in the Definitions and Coverage sections of rules implementing Executive 

Order 12549. You may contact the person to which this proposal is submitted for assistance in obtaining a copy of 

those regulations. 

5. The prospective lower tier participant agrees by submitting this form that, should the proposed covered 

transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is 

debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction, 

unless authorized by the department or agency with which this transaction originated. 

6. The prospective lower tier participant further agrees by submitting this form that it will include this clause 

titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered 

Transaction," without modification, in all lower tier covered transaction and in all solicitations for lower tier covered 

transactions. 

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower 

tier covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from the covered 

transaction, unless it knows that the certification is erroneous. A participant may decide the method and frequency 

by which it determines the eligibility of its principals. Each participant may, but is not required to, check the 

Nonprocurement List. 

8. Nothing contained in the foregoing shall be construed to require establishment of a system of records in 

order to render in good faith the certification required by this clause. The knowledge and information of a participant 

is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business 

dealings. 

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered 

transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, 

ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available to the 

Federal Government, the department or agency with which this transaction originated may pursue available remedies, 

including suspension and/or debarment. 

2 Form AD-1048 (1/92) 
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Contract #05411, Infant Formula Rebate

Western States Contracting Alliance
Standard Contract Terms and Conditions

PARTICIPANTS: The Western States Contracting Alliance (herein WSCA) is a cooperative group
contracting consortium for state government departments, institutions, agencies and political
subdivisions (i.e., colleges, school districts, counties, cities, etc.,) for the states of Alaska, Arizona,
California, Colorado, Hawaii, Idaho, Minnesota, Montana, Nevada, New Mexico, Oregon, South Dakota,
Utah, Washington and Wyoming. Other states and their political subdivisions are also eligible to
participate in WSCA contracts. Obligations under this contract are limited to those Participating States
who have signed a Participating Addendum where contemplated by the solicitation. Financial
obligations of Participating States are limited to the orders placed by the departments or other state
agencies and institutions having available funds. Participating States incur no financial obligations on
behalf of political subdivisions. Unless otherwise specified in the solicitation, the resulting award(s) will
be permissive.

QUALITY ESTIMATES: WSCA does not guarantee to purchase any amount under the contract to be
awarded. Estimated quantities are for the purposes of submitting proposals only and are not to be
construed as a guarantee to purchase any amount.

SPECIFICATIONS: Any deviation from specifications must be clearly indicated by offeror, otherwise, it
will be considered that the proposal is in strict compliance. When BRAND NAMES or manufacturers’
numbers are stated in the specifications they are intended to establish a standard only and are not
restrictive unless the IFB states “No substitute”. Bids will be considered on other makes, models or
brands having comparable quality, style, workmanship and performance characteristics. Alternate
proposals offering lower quality or inferior performance will not be considered.

ACCEPTANCE OR REJECTION OF BIDS: WSCA reserves the right to accept or reject any or all bids or
parts of bids, and to waive informalities therein.

NON-COLLUSION: By signing the bid the offeror certifies that the bid | submitted, has been arrived at
independently and has been submitted without collusion with, and without any agreement,
understanding or planned common course of action with, any other vendor of materials, supplies,
equipment or services described in the Invitation for Bid, designed to limit independent bidding or
competition.

DEFAULT AND REMEDIES: Any of the following events shall constitute cause for WSCA to declare
Contractor in default of the contract: 1. Nonperformance of contractual requirements; 2. A material
breach of any term or condition of this contract WSCA shall issue a written notice of default providing a
period in which Contractor shall have an opportunity to cure. Time allowed for cure shall not diminish
or eliminate Contractor’s liability for liquidated or other damages. |If the default remains, after
Contractor has been provided the opportunity to cure, WSCA may do one or more of the following: 1.
Exercise any remedy provided by law; 2. Terminate this contract and any related contracts or portions
thereof; 3. Impose liquidated damages; 4. Suspend contractor from receiving future proposal
solicitations.
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Appendix I, Infant Formula Rebate
Western States Contracting Alliance
Standard Contract Terms and Conditions

LAWS AND REGULATIONS: Any and all supplies, services and equipment offered and furnished shall
comply fully with all applicable Federal and State laws and regulations.

CONFLICT OF TERMS: In the event of any conflict between these standard terms and conditions and any
special terms and conditions contained in the Solicitation, the special terms and conditions shall govern.

HOLD HARMLESS: The contractor shall release, protect, indemnify and hold WSCA and the respective
states and their officers, agencies, employees, harmless from and against any damage, cost or liability,
including reasonable attorney’s fees for any or all injuries to persons, property or claims for money
damages arising from acts or omissions of the contractor, his employees or subcontractors or
volunteers.

GOVERNING LAW: This procurement and the resulting agreement shall be governed by and construed
in accordance with the laws of the state sponsoring and administering the procurement. The
construction and effect of any Participating Addendum or order against the contract(s) shall be
governed by and construed in accordance with the laws of the Participating Entity’s State. Venue for
any claim, dispute or action concerning an order placed against the contract(s) or the effect of a
Participating Addendum shall be in the Purchasing Entity’s State.

AMENDMENTS: The terms of this contract shall not be waived, altered, modified, supplemented or
amended in any manner whatsoever without prior written approval of the WSCA Contract
Administrator.

ASSIGNMENT/SUBCONTRACT: Contractor shall not assign, sell, transfer, subcontract or sublet rights, or
delegate responsibilities under this contract, in whole or in part, without the prior written approval of
the WSCA Contract Administrator.

NONDISCRIMINATION: The offeror agrees to abide by the provisions of Title VI and Title VII of the Civil
Rights Act of 1964 (42 USC 2000e), which prohibit discrimination against any employee or applicant for
employment, or any applicant or recipient of services, on the basis of race, religion, color, or national
origin; and further agrees to abide by Executive Order No. 11246, as amended, which prohibits
discrimination on basis of sex; 45 CFR 90 which prohibits discrimination on the basis of age, and Section
504 of the Rehabilitation Act of 1973, or the Americans with Disabilities Act of 1990 which prohibits
discrimination on the basis of disabilities. The offeror further agrees to furnish information and reports
to requesting State(s), upon request, for the purpose of determining compliance with these statutes.
Offeror agrees to comply with each individual state’s certification requirements, if any, as stated in the
special terms and conditions. This contract may be canceled if the offeror fails to comply with the
provisions of these laws and regulations. The offeror must include this provision in very subcontract
relating to purchases by the States to insure that subcontractors and vendors are bound by this
provision.

SEVERABILITY: If any provision of this contract is declared by a court to be illegal or in conflict with any
law, the validity of the remaining terms and provisions shall not be affected; and the rights and
obligations of the parties shall be construed and enforced as if the contract did not contain the
particular provision held to be invalid.





Contract #05411

Appendix I, Infant Formula Rebate
Western States Contracting Alliance
Standard Contract Terms and Conditions

FORCE MAJEURE: Neither party to this contract shall be held responsible for delay or default caused by
fire, riot, acts of God and/or war which is beyond that party’s reasonable control. WSCA may terminate
this contract after determining such delay or default will reasonably prevent successful performance of
the contract.

FIRM PRICE: Unless otherwise stated in the special terms and conditions, for the purpose of award,
offers made in accordance with this solicitation must be good and firm for a period of ninety (90) days
from the date of proposal opening. Prices must remain firm for the full term of the contract.

EXTENSION OF PRICES: In the case of error in the extension of prices in the proposal, the unit prices will
govern.

PROPOSAL PREPARATION COSTS: WSCA is not liable for any costs incurred by the offeror in proposal
preparation.

CONFLICT OF INTEREST: The contractor certifies that it has not offered or given any gift or
compensation prohibited by the state laws of any WSCA participants to any officer or employee of
WSCA or participating states to secure favorable treatment with respect to being awarded this contract.

INDEPENDENT CONTRACTOR: The contractor shall be an independent contractor, and as such shall have
no authorization, express or implied to bind WSCA or the respective states to any agreements,
settlements, liability or understanding whatsoever, and agrees not to perform any acts as agent for
WSCA or the states, except as expressly set forth herein.

DEBARMENT: The contractor certifies that neither it nor its principals are presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in
this transaction (contract) by any governmental department or agency. If the contractor cannot certify
this statement, attach a written explanation for review by WSCA.

AUDIT OF RECORDS: The contractor agrees to allow WSCA, State and Federal auditors, and state agency
staff access to all the records to this contract, for audit and inspection, and monitoring of services. Such
access will be during normal business hours, or by appointment.

ENTITY PARTICIPATION: Use of specific WSCA cooperative contracts by state agencies, political
subdivisions and other entities (including cooperatives) authorized by individual state’s statutes to use
state contracts are subject to the approval of the respective State Chief Procurement Official. Issues of
interpretation and eligibility for participation are solely within the authority of the respective State Chief
Procurement Official.

The following Standard WSCA Terms and Conditions were deleted as being not applicable to this IFB:

Samples Cancellation Inspection

Cash Discount Terms Order Numbers Hazardous Chemical Information
Taxes Delivery Participation by Political
Patents, Copyrights, Etc Warranty Subdivisions

Award
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Amendment means a change to a legal document.  For the purposes of a Solicitation document, an amendment shall be a unilateral change issued by the Purchasing Activity, at its sole discretion.

Apparent Successful Bidder is the Bidder identified by the Purchasing Activity, after evaluation of Responses, who is recommended for Award.

Authorized Representative means an individual designated by the Bidder or Contractor to act on its behalf and with the authority to legally bind the Bidder or Contractor to the terms and conditions set forth in the Solicitation and Contract documents.

Award means the official act of the Purchasing Activity of accepting the offer to enter into a Contract as contained in the Bidder(s) Response.

Bid means a sealed written offer to perform a Contract to provide materials, supplies, services, and/or equipment in reply to an Invitation for Bid (IFB).

Bidder means a vendor who submits a Bid or Proposal in reply to a Solicitation.

Business Day means Monday through Friday, 8:00 a.m. to 5:00 pm., Pacific Time, except for holidays observed by the state of Washington.

Calendar Day means consecutive days of the year including weekends and holidays, each of which commence at 12:00:01 a.m. and end at Midnight, Pacific Time.  When “days” are not specified, Calendar Days shall prevail.

Contract means an agreement, or mutual assent, between two or more competent parties with the elements of the agreement being offer, acceptance, and consideration.

Contractor means an individual, company, corporation, firm, or combination thereof with which the Purchasing Activity develops a Contract for the procurement of materials, supplies, services, and/or equipment.   It shall also include any Subcontractor retained by Contractor as permitted under the terms of the Contract.

Contract Specialist means the individual authorized by the Purchasing Activity who is responsible for conducting a specific Solicitation and/or administration of resulting Contract (see also Procurement Coordinator).

Exempt Infant Formula means an infant formula that meets the exempt specifications under section 412(h) of the federal Food, Drug and Cosmetic Act (21 U.S.C. 350 a(h)) and the regulations of 21 CFR parts 106 and 107.

Food Instruments (FI) means documents such as checks, drafts, vouchers, coupons or electronic benefits transfer cards (EBT), used by WIC participants to obtain WIC supplemental foods.  Federal regulations allow a WIC FI to be valid up to ninety (90) days after the date the FI was issued to a WIC participant.  Some Participating State Agencies use a shortened time period (e.g. 60 days).

Infant Formula means a food that meets the definition of an infant formula in Section 201(z) of the Federal Food, Drug and Cosmetic Act (21 U.S.C. 321(z)) and the requirements for an infant formula under section 412 of the federal Food, Drug and Cosmetic Act (21 U.S.C. 350a) and the regulations of 21 CFR parts 106 and 107.

Intent to Award is a notice of the recommendation for Award for a specific Solicitation.

Invitation for Bid (IFB) is the form utilized to solicit Bids in the formal, sealed Bid procedure and any amendments thereto issued in writing by the Purchasing Activity.  Specifications and qualifications are clearly defined.

Milk-Based Contract Infant Formula means all milk-based infant formulas (except exempt infant formulas) produced by the manufacturer awarded this rebate contract. This includes lactose reduced and protein modified formulas.

Office of State Procurement is the Purchasing Activity within the Washington Department of Enterprise Services authorized under Chapter 43.19 RCW to develop and administer contracts for goods and services on behalf of state agencies, colleges and universities, non-profit organizations and local governments.

Participating Entity is an eligible organization participating in this WSCA solicitation and Contract for infant formula Rebates.  The states and eligible organizations participating are Alaska, American Samoa, Arizona, Commonwealth of the Northern Marianna Islands (CNMI), Delaware, District of Columbia, Guam, Hawaii, Idaho, Inter Tribal Council of Arizona (ITCA), Inter Tribal Council of Nevada (ITCN), Kansas, Maryland, Montana, Navajo Nation, Nevada, Oregon, Utah, Virgin Islands, Washington, West Virginia, and Wyoming.  

Percent Discount means the percent discount is the “rebate per unit” divided by the “wholesale price” as displayed on Bid Price Sheets, Appendix C-1 and C-2.  A percent discount is established for each physical form of the Primary Contract Infant Formulas.  The percent discount is then applied to the bidder’s milk-based contract infant formulas and/or soy-based contract infant formulas (except exempt infant formulas) by physical form to establish the rebate amount for each of the bidder’s products.

Primary Contract Infant Formula means the milk-based infant formula and/or the soy-based infant formula for which a bid was submitted and a contract awarded.  There is one primary milk-based contract infant formula and one primary soy-based contract infant formula under the contract.  They are the first choice for issuance to WIC infants. 

Procurement Coordinator means the Contracts Specialist designated by OSP to act on behalf of the State of Washington in conjunction with this IFB and Contract.

Proposal means a sealed written offer to perform a Contract to supply materials, supplies, services, and/or equipment in reply to a Request For Proposal (RFP).

Purchaser means the authorized user of the Contract, as identified in the Solicitation, who may or actually does make purchases of material, supplies, services, and/or equipment under the resulting Contract.

Purchasing Activity means the Office of State Procurement or an Agency authorized by law to conduct acquisition of materials, supplies, services, and/or equipment or delegated that authority by the Office of State Procurement.

Rebate means the amount of money refunded under cost containment procedures to a Participating State Entity from the infant formula manufacturer in accordance with 7 CFR 246, this IFB and the Contract.

Responsive Bidder means a manufacturer of infant formula who submits a Bid that conforms to the requirements of this Solicitation.

Responsible Bidder means a Bidder who is registered with the Secretary of Health and Human Services under the Food, Drug, and Cosmetic Act. The Bidder must certify to the Purchasing Authority that its infant formulas comply with all Food and Drug Administration (FDA) requirements and meets other responsibility criteria as noted herein.

Soy-Based Contract Infant Formula means all soy-based infant formulas (except exempt infant formulas) produced by the manufacturer awarded this rebate contract.

Total Monthly Net Price equals the sum of the Bidder’s individual Monthly Net Price for each unit size and physical form of the Bidders milk-based and/or soy-based Primary Contract Infant Formula as specified in Appendix C-1 and C-2. Lowest net price is based on the manufacturers’ lowest national wholesale price per unit for a full truckload on the date of bid submittal and opening.

Unit means a container, generally a can or bottle, which holds liquid concentrate, powdered concentrate and/or ready-to-feed infant formula.

WIC-Eligible Medical Foods are enteral products that are formulated to provide nutritional support for individuals with a diagnosed medical condition, when the use of conventional foods is precluded, restricted or inadequate.  WIC-Eligible Medical Foods may be nutritionally complete or incomplete, but they must serve the purpose of a food, provide a source of calories and one or more nutrients, and be designed for enteral digestion via an oral or tube feeding.  WIC-Eligible Medical Foods include many, but not all, products that meet the definition of medical food in section 5(b)(3) of the Orphan Drug Act (21 U.S.C. 360 ee (b)(3)).

Wholesale Price is the bidder’s dated and nationally published best full truckload wholesale price for a unit of the Bidder’s milk-based and/or soy-based Primary infant formula offered as a Rebate under this IFB and Contract.



1. CONTRACT INFORMATION

1.1 [bookmark: _Toc320093042]PARTIES

This Contract (“Contract”) is entered into by and between the state of Washington, acting by and through the Office of State Procurement (OSP), an agency of Washington State government (“Purchasing Activity” or “State”) located at 1500 Jefferson Street SE, Olympia, WA 98501, and Awarded Contractor (“Contractor”),  a corporation/sole proprietor or other business form licensed to conduct business in the state of Washington for the purpose of providing infant formula rebates for use by Participating Entities.

1.2 [bookmark: _Toc320093043]ENTIRE AGREEMENT

This Solicitation/Contract document, Parts One and Two, all appendices and attachments, and all subsequently issued amendments comprise the entire agreement between the Purchasing Activity and the Contractor.  No other statements or representations, written or oral, shall be deemed a part of the Contract.

1.3 [bookmark: _Toc320093044]INCORPORATED DOCUMENTS

Each of the documents listed below is, by this reference, incorporated into this Contract as though fully set forth herein:

a. The awarded portion(s) of Contractor’s Response to the Solicitation/Contract Number (Solicitation No. 05411);

b. The Purchasing Activity’s Solicitation document (Solicitation No. 05411) with all attachments and exhibits, and all amendments thereto;

c. All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to Purchaser and used to affect the sale of the Product to the Purchaser; and

d. Any other provision, term, or materials incorporated into the Contract by reference, to include any Purchasing Activity accepted clarifications and any award letter that details the award provisions.

1.4 [bookmark: _Toc320093045]ORDER OF PRECEDENCE, CONFLICT AND CONFORMITY 

1.4.1 [bookmark: _Toc320093046]ORDER OF PRECEDENCE

In the event of a conflict in such terms, or between the terms and any applicable statute or rule, the inconsistency shall be resolved by giving precedence in the following order:

a. Applicable Federal and State of Washington statutes and regulations.

b. Mutually agreed written amendments to this Contract.

c. This Contract, (No.05411), including all documents incorporated herein and any Purchasing Activity accepted clarifications, to include an award letter that details the award provisions.

1.4.2 [bookmark: _Toc320093047]CONFLICT

To the extent possible, the terms of this Contract shall be read consistently.

1.4.3 [bookmark: _Toc320093048]CONFORMITY

If any provision of this Contract violates Federal or State of Washington stature or rule of law, it is considered modified to conform to that statute or rule of law.

1.5 [bookmark: _Toc320093049]LEGAL NOTICES

Any notice or demand or other communication required or permitted to be given under this Contract or applicable law (except notice of malfunctioning Equipment) shall be effective only if it is in writing and signed by the applicable party, properly addressed, and either delivered in person, or by a recognized courier service, or deposited with the United States Postal Service as first-class mail, postage prepaid certified mail, return receipt requested, via facsimile or by electronic mail, to the parties at the addresses and fax numbers, e-mail addresses provided in this section. For purposes of complying with any provision in this Contract or applicable law that requires a “writing,” such communication, when digitally signed with a Washington State Licensed Certificate, shall be considered to be “in writing” or “written” to an extent no less than if it were in paper form.

		To Contractor at: (Bidder to complete this section)

		To Office of State Procurement at:



		Company Name:

		State of Washington

Department of Enterprise Services

Office of State Procurement



		Attn:  

		Attn:  Legal Notice - Chief Procurement Officer



		Address:

		1500 Jefferson Street SE

P.O. Box 41017

Olympia, WA 98504-1017



		Phone:  

		Phone:  (360) 902-7400



		Fax:  

		Fax:  (360) 586-2426



		E-mail: 

		E-mail: csmail@ga.wa.gov







Notices shall be effective upon receipt or four (4) Business Days after mailing, whichever is earlier. The notice address as provided herein may be changed by written notice given as provided above.

In the event that a subpoena or other legal process commenced by a third party in any way concerning the Equipment or Services provided pursuant to this Contract is served upon Contractor or Purchasing Activity, such party agrees to notify the other party in the most expeditious fashion possible following receipt of such subpoena or other legal process. Contractor and Purchasing Activity further agree to cooperate with the other party in any lawful effort by the other party to contest the legal validity of such subpoena or other legal process commenced by a third party.

1.6 [bookmark: _Toc320093050]AUTHORITY TO BIND

The signatories to this Contract represent that they have the authority to bind their respective organizations to this Contract.

1.7 [bookmark: _Toc320093051]COUNTERPARTS

This Contract may be executed in counterparts or in duplicate originals. Each counterpart or each duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes.



2. CONTRACT ADMINISTRATION

2.1 [bookmark: _Toc320093052]CONTRACT ADMINISTRATOR

The Purchasing Activity shall appoint a single point of contact that will be the Contract Administrator for this Contract and will provide oversight of the activities conducted hereunder. The Contract Administrator will be the principal contact for Contractor concerning business activities under this Contract. The Purchasing Activity will notify Contractor, in writing, when there is a new Contract Administrator assigned to this Contract.

2.2 [bookmark: _Toc183095220][bookmark: _Toc271812848][bookmark: _Toc320093053]AVAILABILITY OF CONTRACT INFORMATION

The Department of Enterprise Services (DES) will maintain Contract information including products available, rebate structures and product pricing and make it available to the Purchasing Entities. 

2.3 [bookmark: _Ref183175165][bookmark: _Ref183429216][bookmark: _Toc271812850][bookmark: _Toc42058003][bookmark: _Toc95464214][bookmark: _Toc96424264][bookmark: _Toc183009610][bookmark: _Toc183095238][bookmark: _Ref183667824][bookmark: _Toc271812849][bookmark: _Toc320093054]POST AWARD CONFERENCE

Contractor may be required to attend a post award conference scheduled by the Procurement Coordinator to discuss contract performance requirements.  The time and place of this conference will be scheduled following Contract award.

2.4 [bookmark: _Toc320093055]CONTRACTOR SUPERVISION AND COORDINATION

Contractor shall: 

a. Competently and efficiently, supervise and coordinate the implementation and completion of all Contract requirements specified herein. 

b. Identify the Contractor’s Representative, who will be the principal point of contact for the Purchasing Activity concerning Contractor’s performance under this Contract. 

c. Immediately notify the Contract Administrator in writing of any change of the designated Contractor’s Representative assigned to this Contract.

d. Be bound by all written communications given to or received from the Contractor’s Representative.

2.5 [bookmark: _Toc183009616][bookmark: _Toc183095244][bookmark: _Ref183672194][bookmark: _Toc271812851][bookmark: _Toc320093056]CONTRACT MANAGEMENT 

Upon award of this Contract, the Contractor shall:

a. Review the impact of the award and take the necessary steps needed to ensure that contractual obligations will be fulfilled.

b. Ensure that those who endeavor to utilize this contract are authorized Purchasers under this Contract.

2.6 [bookmark: _Toc183009644][bookmark: _Toc183095272][bookmark: _Toc271812852][bookmark: _Toc320093057]MISCELLANEOUS EXPENSES

Expenses related to day-to-day performance under any Contract, including but not limited to, travel, lodging, meals, incidentals will not be reimbursed to the Bidder. 

2.7 [bookmark: _Toc320093058]CHANGES

The Purchasing Activity reserves the right to modify this Contract (including but not limited to adding or deleting products, services, or delivery locations) by mutual agreement between the Purchasing Activity and the Contractor, so long as such modification is substantially within the scope of the original Contract.

Alterations to any of the terms, conditions, or requirements of this Contract shall only be effective upon written issuance of a written, mutually agreed Contract Amendment by the Contract Administrator.  However, changes to point of contact information may be updated without the issuance of a mutually agreed Contract Amendment.

2.8 [bookmark: _Toc183009597][bookmark: _Toc183095225][bookmark: _Ref183696437][bookmark: _Toc271812854][bookmark: _Toc320093059]SALES & SUBCONTRACTOR REPORTS 

Contractor shall provide a Sales and Subcontractor Report to the Office of State Procurement on a quarterly basis in the electronic format provided by the Office of State Procurement.  Reports must be submitted electronically within thirty (30) days after the end of the calendar quarter, i.e., no later than April 30, July 31, October 31 and January 31. Quarterly rebate reports shall be submitted in the format provided in the format provided by the Office of State Procurement. Total rebate for each Participating Entity is to be shown separately. 

2.9 [bookmark: _Toc183095215][bookmark: _Ref183175809][bookmark: _Ref183429162][bookmark: _Toc229292453][bookmark: _Toc255897495][bookmark: _Toc204501262][bookmark: _Toc183009611][bookmark: _Toc183095239][bookmark: _Toc271812855][bookmark: _Toc320093060]OTHER REQUIRED REPORT(S)

All reports required under this contract must be delivered to the Contract Administrator.  Contractor may be required to provide a detailed annual contract sales history report that may include but is not limited to products description, part number, per unit quantities sold, contract price in an electronic format that can be read by MS Excel. Other required reports will be designed and approved by mutual agreement of the parties to this Contract.

2.10 [bookmark: _Toc320093061]WASHINGTON’S ELECTRONIC BUSINESS SOLUTION (WEBS) 

Contractor shall be registered in the Contractor registration system, Washington’s Electronic Business Solution (WEBS) www.ga.wa.gov/webs, maintained by the Washington State Department of Enterprise Services.  Contractors already registered need not re-register.  It is the sole responsibility of Contractor to properly register with WEBS and maintain an accurate Contractor profile in WEBS.

[bookmark: _Toc183009606][bookmark: _Toc183095234]

3. [bookmark: _Toc271812859]CONTRACTOR QUALIFICATIONS AND REQUIREMENTS

3.1 [bookmark: _Toc42058027][bookmark: _Toc95464238][bookmark: _Toc320093062]ESTABLISHED BUSINESS

Prior to commencing performance, or prior to that time if required by the Purchasing Activity, law or regulation, Contractor must be an established business firm with all required licenses, fees, bonding, facilities, equipment and trained personnel necessary to meet all requirements and perform the work as specified in the Solicitation.  Contractor shall maintain compliance with these requirements throughout the life of this contract.

The Purchasing Activity reserves the right to require receipt of proof of compliance with said requirements within ten (10) calendar days from the date of request, and to terminate this Contract as a material breach for noncompliance with any requirement of this paragraph.

3.2 [bookmark: _Toc204501271][bookmark: _Ref183168476][bookmark: _Toc229292460][bookmark: _Toc320093063]DEALER AUTHORIZATION

The Contractor, if other than the manufacturer, shall provide upon request a current, dated, and signed authorization from the manufacturer that the Contractor is an authorized distributor, dealer or service representative and is authorized to sell the manufacturer's products.  Failure to provide manufacturer’s authorization upon request may result in Contract cancellation.

3.3 [bookmark: _Ref183172021][bookmark: _Ref183356222][bookmark: _Toc204501272][bookmark: _Toc229292461][bookmark: _Toc320093064]STAFF QUALIFICATIONS

If at Contract award or any time thereafter, any specifically named individual(s) identified in the Response to work on this engagement are not available, Purchasing Activity has the right to approve or reject any change in Contractor’s personnel. Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 RCW.

3.4 [bookmark: _Toc229292464][bookmark: _Toc204501276][bookmark: _Toc320093065]USE OF SUBCONTRACTORS 

In accordance with Solicitation requirements, Contractor agrees to take complete responsibility for all actions of such Subcontractors as related to performance under this contract. 

Prior to performance, Contractor shall identify all subcontractors who will perform services in fulfillment of contract requirements, including their name, the nature of services to be performed, address, telephone, facsimile, email, federal tax identification number (TIN), and anticipated dollar value of each subcontract. 

The Purchasing Activity reserves the right to approve or reject any and all Subcontractors that identified by the contractor. Any Subcontractors not listed in the Bidder’s Response, who are engaged by the Contractor, must be pre-approved, in writing, by the Purchasing Activity.

Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 RCW. 

3.5 [bookmark: _Toc320093066]SUBCONTRACTS AND ASSIGNMENT

Contractor shall not Subcontract, assign, or otherwise transfer its obligations under this Contract without the prior written consent of the Contract Administrator.  Contractor shall provide a minimum of thirty (30) calendar days advance notification of intent to Subcontract, assign, or otherwise transfer its obligations under this Contract.  Violation of this condition may be considered a material breach establishing grounds for Contract termination.  The Contractor shall be responsible to ensure that all requirements of the Contract shall flow down to any and all Subcontractors.  In no event shall the existence of a Subcontract operate to release or reduce the liability of Contractor to the state for any breach in the performance of the Contractor’s duties.

3.6 [bookmark: _Toc320093067]CONTRACTOR AUTHORITY AND INFRINGEMENT 

Contractor is authorized to sell under this Contract, only those materials, supplies, services and/or equipment as stated herein and allowed for by the provisions of this Contract.  Contractor shall not represent to any Purchasers that they have the contract authority to sell any other materials, supplies, services and/or equipment.  Further, Contractor may not intentionally infringe on other established State Contracts. 

3.7 [bookmark: _Toc320093068]MATERIALS AND WORKMANSHIP

The Contractor shall be required to furnish all materials, supplies, equipment and/or services necessary to perform Contractual requirements.  Materials, supplies and workmanship used in the construction of equipment for this Contract shall conform to all applicable federal, state, and local codes, regulations and requirements for such equipment, specifications contained herein, and the normal uses for which intended.  Materials, supplies and equipment shall be manufactured in accordance with the best commercial practices and standards for this type of materials, supplies, and equipment.

4. [bookmark: _Toc158186618][bookmark: _Hlt500056830][bookmark: _Hlt506170193][bookmark: _Toc271812865]DELIVERY REQUIREMENTS 

4.1 [bookmark: _Toc183009614][bookmark: _Toc183095242][bookmark: _Toc271812867][bookmark: _Toc320093069]STANDARD OF QUALITY AND CONSISTENCY OVER TERM OF CONTRACT

If, in the sole judgment of the Purchasing Activity or the Purchaser, any item is determined not to be an equal, the Purchaser may take any or all of the following actions:

a. the product may be returned at Contractor’s expense; and

b. the Contract may be terminated without any liability to the State of Washington or Purchaser.

4.2 [bookmark: _Toc42058006][bookmark: _Toc95464217][bookmark: _Toc96424266][bookmark: _Toc183009599][bookmark: _Toc183095227][bookmark: _Toc271812879][bookmark: _Toc42058007][bookmark: _Toc95464218][bookmark: _Toc96424269][bookmark: _Toc183009634][bookmark: _Toc183095262][bookmark: _Toc320093070]TAXES, FEES AND LICENSES

After award of Contract, and prior to commencing performance under the Contract, the Contractor shall pay for and maintain in a current status any licenses, fees, assessments, permit charges, etc., which are necessary for Contract performance.  It is the Contractor's sole responsibility to maintain licenses and to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this Contract.

4.3 [bookmark: _Ref511987630][bookmark: _Ref511987638][bookmark: _Toc77648694][bookmark: _Toc183009636][bookmark: _Toc183095264][bookmark: _Toc271812880][bookmark: _Ref183349783][bookmark: _Toc320093071]MINORITY AND WOMEN’S BUSINESS ENTERPRISE (MWBE) PARTICIPATION 

[bookmark: _Hlt511986488]With each invoice for payment and within thirty (30) days of Purchaser’s request, Contractor shall provide Purchaser an Affidavit of Amounts Paid. The Affidavit of Amounts Paid shall either state the Contractor still maintains its MWBE certification, or state that its Subcontractor(s) still maintain(s) its/their MWBE certification(s) and specify the amounts paid to each certified MWBE Subcontractor under this Contract. Contractor shall maintain records supporting the Affidavit of Amounts Paid in accordance with this Contract’s Retention of Records requirements. 

4.4 [bookmark: _Hlt520080267][bookmark: _Toc271812882][bookmark: _Toc333405213][bookmark: _Toc334403373][bookmark: _Toc334403504][bookmark: _Toc335098923][bookmark: _Toc77648675][bookmark: _Toc320093072]AUDITS

The state reserves the right to audit, or have a designated third party audit, applicable records to ensure that the state has been properly invoiced. Any remedies and penalties allowed by law to recover monies determined owed will be enforced. 

5. [bookmark: _Toc271812883]QUALITY ASSURANCE 

5.1 [bookmark: _Toc334403368][bookmark: _Toc334403499][bookmark: _Toc335098918][bookmark: _Toc77648691][bookmark: _Toc183009627][bookmark: _Toc183095255][bookmark: _Toc271812885][bookmark: _Toc320093073]CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS

[bookmark: _Toc353101171][bookmark: _Toc356611750]Any written commitment by Contractor within the scope of this Contract shall be binding upon Contractor. Failure of Contractor to fulfill such a commitment may constitute breach and shall render Contractor liable for damages under the terms of this Contract. For purposes of this section, a commitment by Contractor includes:  (i) Prices, discounts, and options committed to remain in force over a specified period of time; and (ii) any warranty or representation made by Contractor in its Response or contained in any Contractor or manufacturer publications, written materials, schedules, charts, diagrams, tables, descriptions, other written representations, and any other communication medium accompanying or referred to in its Response or used to effect the sale to Purchaser.

5.2 [bookmark: _Toc320093074]WARRANTIES

Contractor warrants that all materials, supplies, services and/or equipment provided under this Contract shall be fit for the purpose(s) for which intended, for merchantability, and shall conform to the requirements and specifications herein.  Acceptance of any materials, supplies, service and/or equipment, and inspection incidental thereto, by the Purchaser shall not alter or affect the obligations of the Contractor or the rights of the Purchaser.

5.3 [bookmark: _PRODUCT_WARRANTY_[IF][bookmark: _Toc183009617][bookmark: _Toc183095245][bookmark: _Toc271812888][bookmark: _Toc320093075]COST OF REMEDY

Cost of Remedying Defects: All defects, indirect and consequential costs of correcting, removing or replacing any or all of the defective materials or equipment will be charged against the Contractor.

6. [bookmark: _TRAINING_[IF_APPLICABLE]][bookmark: _Toc271812889]INFORMATION AND COMMUNICATIONS

6.1 [bookmark: _Toc42058004][bookmark: _Toc95464215][bookmark: _Toc96424230][bookmark: _Toc183009648][bookmark: _Toc183095276][bookmark: _Toc271812890][bookmark: _Toc320093076]ADVERTISING

Contractor shall not publish or use any information concerning this Contract in any format or media for advertising or publicity without prior written consent from the Contract Administrator.

6.2 [bookmark: _Toc183095216][bookmark: _Ref183158542][bookmark: _Ref183354887][bookmark: _Toc271812892][bookmark: _Toc320093077]PROPRIETARY OR CONFIDENTIAL INFORMATION

To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, the Purchasing Activity shall maintain the confidentiality of Contractor’s information marked confidential or proprietary. If a request is made to view Contractor’s proprietary information, the Purchasing Activity will notify Contractor of the request and of the date that the records will be released to the requester unless Contractor obtains a court order enjoining that disclosure. If Contractor fails to obtain the court order enjoining disclosure, the Purchasing Activity will release the requested information on the date specified.

The Purchasing Authority’s sole responsibility shall be limited to maintaining the above data in a secure area and to notify Contractor of any request(s) for disclosure for so long as the Purchasing Activity retains Contractor’s information in the Purchasing Activity records. Failure to so label such materials or failure to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by Contractor of any claim that such materials are exempt from disclosure.

6.3 [bookmark: _Ref183355346][bookmark: _Toc271812893][bookmark: _Toc320093078]NON-ENDORSEMENT AND PUBLICITY 

Neither the Purchasing Activity nor the Purchasers are endorsing the Contractor’s Products or Services, nor suggesting that they are the best or only solution to their needs. Contractor agrees to make no reference to the Purchasing Activity, any Purchaser or the state of Washington in any literature, promotional material, brochures, sales presentation or the like, regardless of method of distribution, without the prior review and express written consent of the Purchasing Activity.

6.4 [bookmark: _Toc334403370][bookmark: _Toc334403501][bookmark: _Toc335098920][bookmark: _Ref494608678][bookmark: _Toc271812894][bookmark: _Toc77648695][bookmark: _Toc183009660][bookmark: _Toc183095288][bookmark: _Toc320093079]PROTECTION OF CONFIDENTIAL AND PERSONAL INFORMATION 

[bookmark: _Toc158186648][bookmark: _Toc158708134]Contractor acknowledges that some of the material and information that may come into its possession or knowledge in connection with this Contract or its performance may consist of information that is exempt from disclosure to the public or other unauthorized persons under either Chapter 42.56 RCW or other state or federal statutes (“Confidential Information”). Confidential Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card information, driver’s license numbers, medical data, law enforcement records, agency source code or object code, agency security data, or information identifiable to an individual that relates to any of these types of information. Contractor agrees to hold Confidential Information in strictest confidence and not to make use of Confidential Information for any purpose other than the performance of this Contract, to release it only to authorized employees or Subcontractors requiring such information for the purposes of carrying out this Contract, and not to release, divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other party without Purchaser’s express written consent or as provided by law. Contractor agrees to release such information or material only to employees or Subcontractors who have signed a nondisclosure agreement, the terms of which have been previously approved by Purchaser. Contractor agrees to implement physical, electronic, and managerial safeguards to prevent unauthorized access to Confidential Information. 

[bookmark: _Toc158186694][bookmark: _Toc158708132]“Personal information” including, but not limited to, “Protected Health Information” (PHI) under Health Insurance Portability And Accountability Act (HIPAA), individuals’ names, addresses, phone numbers, birth dates, and social security numbers collected, used, or acquired in connection with this Contract shall be protected against unauthorized use, disclosure, modification or loss.  

HIPAA establishes national minimum standards for the use and disclosure of certain health information.  The Contractor must comply with all HIPAA requirements and rules when determined applicable by the Purchaser.  If Purchaser determines that (1) Purchaser is a “covered entity” under HIPAA, and that (2) Contractor will perform “business associate” services and activities covered under HIPAA, then at Purchaser’s request, Contractor agrees to execute Purchaser’s business associate Contract in compliance with HIPAA.

Contractor shall ensure its directors, officers, employees, Subcontractors or agents use personal information solely for the purposes of accomplishing the services set forth herein.  Contractor and its Subcontractors agree not to release, divulge, publish, transfer, sell or otherwise make known to unauthorized persons personal information without the express written consent of the Agency or as otherwise required by law.

Any breach of this provision may result in termination of the Contract and demand for return of all personal information.  The Contractor agrees to indemnify and hold harmless the State of Washington and the Purchaser for any damages related to both: (1) the Contractor’s unauthorized use of personal information and (2) the unauthorized use of personal information by unauthorized persons as a result of Contractor’s failure to sufficiently protect against unauthorized use, disclosure, modification, or loss.

[bookmark: _Toc158186650][bookmark: _Toc158708136]Contractor shall maintain a log documenting the following:  the Confidential Information received in the performance of this Contract; the purpose(s) for which the Confidential Information was received; who received, maintained and used the Confidential Information; and the final disposition of the Confidential Information. Contractor’s records shall be subject to inspection, review or audit in accordance with Retention of Records.

[bookmark: _Toc158186651][bookmark: _Toc158708137]Purchaser reserves the right to monitor, audit, or investigate the use of Confidential Information collected, used, or acquired by Contractor through this Contract. The monitoring, auditing, or investigating may include, but is not limited to, salting databases.

[bookmark: _Toc158186652][bookmark: _Toc158708138]Violation of this section by Contractor or its Subcontractors may result in termination of this Contract and demand for return of all Confidential Information, monetary damages, or penalties.

[bookmark: _Toc158186649][bookmark: _Toc158708135]Immediately upon expiration or termination of this Contract, Contractor shall, at Purchaser’s option:  (i) certify to Purchaser that Contractor has destroyed all Confidential Information; or (ii) return all Confidential Information to Purchaser; or (iii) take whatever other steps Purchaser requires of Contractor to protect Purchaser’s Confidential Information.

7. [bookmark: _Toc183009651][bookmark: _Toc183095279][bookmark: _Toc271812895]GENERAL PROVISIONS

7.1 [bookmark: _Toc183009641][bookmark: _Toc183095269][bookmark: _Toc42057997][bookmark: _Toc95464209][bookmark: _Toc96424241][bookmark: _Toc183009652][bookmark: _Toc183095280][bookmark: _Toc42057994][bookmark: _Toc95464206][bookmark: _Toc96424231][bookmark: _Toc183009646][bookmark: _Toc183095274][bookmark: _Toc271812896][bookmark: _Toc320093080]GOVERNING LAW/VENUE

This Contract shall be construed and interpreted in accordance with the laws of the State of Washington, and the venue of any action brought hereunder shall be in the Superior Court for Thurston County.

7.2 [bookmark: _Toc271812897][bookmark: _Toc320093081]SEVERABILITY

If any provision of this Contract or any provision of any document incorporated by reference shall be held invalid, such invalidity shall not affect the other provisions of this Contract that can be given effect without the invalid provision, and to this end the provisions of this Contract are declared to be severable.

7.3 [bookmark: _Toc333405247][bookmark: _Toc334403406][bookmark: _Toc334403537][bookmark: _Toc335098959][bookmark: _Toc520723563][bookmark: _Toc183095208][bookmark: _Toc270579551][bookmark: _Toc271812898][bookmark: _Toc320093082]SURVIVORSHIP

All transactions executed for Products and Services provided pursuant to the authority of this Contract shall be bound by all of the terms, conditions, Prices and Price discounts set forth herein, notwithstanding the expiration of the initial term of this Contract or any extension thereof. Further, the terms, conditions and warranties contained in this Contract that by their sense and context are intended to survive the completion of the performance, cancellation or termination of this Contract shall so survive. In addition, the terms of any sections titled Overpayments to Contractor; Ownership/Rights in Data; Contractor’s Commitments, Warranties and Representations; Protection of Purchaser’s Confidential Information; Section Headings, Incorporated Documents and Order of Precedence; Publicity; Retention of Records; Patent and Copyright Indemnification; Contractor’s Proprietary Information; Disputes; and Limitation of Liability shall survive the termination of this Contract.

7.4 [bookmark: _Toc332018352][bookmark: _Toc333405235][bookmark: _Toc334403394][bookmark: _Toc334403525][bookmark: _Toc335098944][bookmark: _Toc77648716][bookmark: _Toc183009642][bookmark: _Toc183095270][bookmark: _Toc271812899][bookmark: _Toc320093083]INDEPENDENT STATUS OF CONTRACTOR

In the performance of this Contract, the parties will be acting in their individual, corporate or governmental capacities and not as agents, employees, partners, joint venturers, or associates of one another. The parties intend that an independent contractor relationship will be created by this Contract. The employees or agents of one party shall not be deemed or construed to be the employees or agents of the other party for any purpose whatsoever. Contractor shall not make any claim of right, privilege or benefit which would accrue to an employee under Chapter 41.06 RCW, or Title 51 RCW.

7.5 [bookmark: _Toc271812900][bookmark: _Toc320093084]GIFTS AND GRATUITIES 

Contractor shall comply with all state laws regarding gifts and gratuities, including but not limited to: RCW 43.19.1937 , RCW 43.19.1939,  RCW 42.52.150,  RCW 42.52.160, and RCW 42.52.170 under which it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business or contract activities.  

Under RCW 43.19.1937 and the Ethics in Public Service Law, Chapter 42.52 RCW state officers and employees are prohibited from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.

7.6 [bookmark: _Toc42058001][bookmark: _Toc95464212][bookmark: _Toc96424262][bookmark: _Toc183009653][bookmark: _Toc183095281][bookmark: _Toc271812901][bookmark: _Toc320093085]IMMUNITY AND HOLD HARMLESS 

To the fullest extent permitted by law, Contractor shall indemnify, defend and hold harmless State, agencies of State and all officials, agents and employees of State, from and against all claims for injuries, death or damage to property arising out of or resulting from the performance of the contract. Contractor's obligation to indemnify, defend, and hold harmless includes any claim by Contractors’ agents, employees, representatives, or any subcontractor or its employees.

Contractor expressly agrees to indemnify, defend, and hold harmless the State for any claim arising out of or incident to Contractor's or any subcontractor's performance or failure to perform the contract. Contractor shall be required to indemnify, defend, and hold harmless the State only to the extent claim is caused in whole or in part by negligent acts or omissions of Contractor.

Contractor waives its immunity under Title 51 to the extent it is required to indemnify, defend and hold harmless State and its agencies, officials, agents or employees.

7.7 [bookmark: _Toc42058002][bookmark: _Toc95464213][bookmark: _Toc96424257][bookmark: _Toc183009659][bookmark: _Toc183095287][bookmark: _Toc271812902][bookmark: _Toc320093086]PERSONAL LIABILITY

It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the State of Washington when executing their official duties in good faith, be in any way personally liable or responsible for any agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this agreement.

7.8 [bookmark: _Toc38409204][bookmark: _Toc42058035][bookmark: _Toc95464245][bookmark: _Toc96424244][bookmark: _Toc183009654][bookmark: _Toc183095282][bookmark: _Ref183174532][bookmark: _Ref183356805][bookmark: _Toc271812903][bookmark: _Toc320093087]INSURANCE

7.8.1 GENERAL REQUIREMENTS

Contractor shall, at their own expense, obtain and keep in force insurance as follows until completion of the Contract.  Upon request, Contractor shall furnish evidence in the form of a certificate of insurance satisfactory to the State of Washington that insurance, in the following kinds and minimum amounts, has been secured.  Failure to provide proof of insurance, as required, will result in Contract cancellation.

Contractor shall include all Subcontractors as insureds under all required insurance policies, or shall furnish separate Certificates of Insurance and endorsements for each Subcontractor.  Subcontractor(s) must comply fully with all insurance requirements stated herein.  Failure of Subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or responsibility.

All insurance provided in compliance with this Contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the state.

7.8.2 SPECIFIC REQUIREMENTS

a. Employers Liability (Stop Gap)

The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00.  The State of Washington will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this Contract.

b. Commercial General Liability Insurance

The Contractor shall at all times during the term of this Contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this Contract.  This insurance shall cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or servants.

The insurance shall also cover bodily injury, including disease, illness and death, and property damage arising out of the Contractor’s premises/operations, independent Contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business Contract), and contain separation of insured’s (cross liability) conditions.

Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by general liability or umbrella insurance.

The limits of liability insurance shall not be less than as follows:

		General Aggregate Limits (other than products-completed operations)

		$2,000,000



		Products-Completed Operations Aggregate

		$2,000,000



		Personal and Advertising Injury Aggregate

		$1,000,000



		Each Occurrence (applies to all of the above)

		$1,000,000



		Fire Damage Limit (per occurrence)

		$     50,000



		Medical Expense Limit (any one person)

		$      5,000





7.8.3 [bookmark: _Toc158186678][bookmark: _Toc270519533][bookmark: _Toc270579557]BUSINESS AUTO POLICY (BAP)

[bookmark: _Toc270519534][bookmark: _Toc270579558]In the event that services delivered pursuant to this Contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required.  The coverage provided shall protect against claims for bodily injury, including illness, disease, and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the Contractor, Subcontractor, or anyone employed by either.

[bookmark: _Toc270519535][bookmark: _Toc270579559]Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence.  The business auto liability shall include Hired and Non-Owned coverage.

[bookmark: _Toc270519536][bookmark: _Toc270579560]Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.

7.8.4 [bookmark: _Toc158186679][bookmark: _Toc270519537][bookmark: _Toc270579561]ADDITIONAL INSURANCE PROVISIONS

[bookmark: _Toc270519538][bookmark: _Toc270579562]All above insurance policies shall include, but not be limited to, the following provisions:

a. [bookmark: _Toc158186680][bookmark: _Toc270519539][bookmark: _Toc270579563][bookmark: _Toc270519540][bookmark: _Toc270579564]Additional Insured:  The State of Washington and all authorized Purchasers shall be named as an additional insured on all general liability, umbrella, excess, and property insurance policies.  All policies shall be primary over any other valid and collectable insurance.

b. [bookmark: _Toc158186681][bookmark: _Toc270519541][bookmark: _Toc270579565][bookmark: _Toc270519542][bookmark: _Toc270579566]Notice of Policy(ies) Cancellation/Non-renewal:  For insurers subject to Chapter 48.18 RCW (Admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the director of purchasing or designee forty-five (45) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.  Written notice shall include the affected Contract reference number.

c. [bookmark: _Toc158186682][bookmark: _Toc270519543][bookmark: _Toc270579567][bookmark: _Toc270519544][bookmark: _Toc270579568]Surplus Lines:  For insurers subject to Chapter 48.15 RCW (Surplus Lines) a written notice shall be given to the director of purchasing or designee twenty (20) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.  Written notice shall include the affected Contract reference number.

d. [bookmark: _Toc158186683][bookmark: _Toc270519545][bookmark: _Toc270579569][bookmark: _Toc270519546][bookmark: _Toc270579570]Cancellation for Non-payment to Premium:  If cancellation on any policy is due to non-payment of premium, a written notice shall be given the director of purchasing or designee ten (10) calendar days prior to cancellation.  Written notice shall include the affected Contract reference number.

e. [bookmark: _Toc158186684][bookmark: _Toc270519547][bookmark: _Toc270579571][bookmark: _Toc270519548][bookmark: _Toc270579572]Identification:  Policy(ies) and Certificates of Insurance shall include the affected Contract reference number.

f. [bookmark: _Toc158186685][bookmark: _Toc270519549][bookmark: _Toc270579573][bookmark: _Toc270519550][bookmark: _Toc270579574]Insurance Carrier Rating:  The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington.  Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports.  Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the Contract and evidence of insurance before Contract commencement.  If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with Chapter 48.15 RCW and Chapter 284-15 WAC .

7.8.5 [bookmark: _Toc158186686][bookmark: _Toc270519551][bookmark: _Toc270579575]EXCESS COVERAGE

[bookmark: _Toc270519552][bookmark: _Toc270579576]The limits of all insurance required to be provided by the Contractor shall be no less than the minimum amounts specified.  However, coverage in the amounts of these minimum limits shall not be construed to relieve the Contractor from liability in excess of such limits.

7.8.6 LIMIT ADJUSTMENTS

[bookmark: _Toc270519554][bookmark: _Toc270579578]The state reserves the right to increase or decrease limits as appropriate.

7.9 [bookmark: _Toc183009655][bookmark: _Toc183095283][bookmark: _Toc271812904][bookmark: _Toc320093088]INDUSTRIAL INSURANCE COVERAGE

The Contractor shall comply with the provisions of Title 51 RCW Industrial Insurance.  If the Contractor fails to provide industrial insurance coverage or fails to pay premiums or penalties on behalf of its employees as may be required by law, the Purchasing Activity may terminate this Contract.  This provision does not waive any of the Washington State Department of Labor and Industries (L&I) rights to collect from the Contractor.

7.10 [bookmark: _Toc96424252][bookmark: _Toc271812905][bookmark: _Toc183009656][bookmark: _Toc183095284][bookmark: _Toc320093089]NON DISCRIMINATION 

During the performance of this Contract, the Contractor shall comply with all applicable federal and state nondiscrimination laws, regulations and policies, including, but not limited to, Title VII of the Civil Rights Act, 42 U.S.C. section 12101 et. seq; the Americans with Disabilities Act (ADA); and, Chapter 49.60 RCW, Discrimination – Human Rights Commission.

7.11 [bookmark: _Toc103763979][bookmark: _Toc103764301][bookmark: _Toc104093677][bookmark: _Toc103763980][bookmark: _Toc103764302][bookmark: _Toc104093678][bookmark: _Toc103763981][bookmark: _Toc103764303][bookmark: _Toc104093679][bookmark: _Toc103763982][bookmark: _Toc103764304][bookmark: _Toc104093680][bookmark: _Toc532195854][bookmark: _Toc12428479][bookmark: _Toc42058032][bookmark: _Toc95464243][bookmark: _Toc96424254][bookmark: _Toc183009657][bookmark: _Toc183095285][bookmark: _Toc271812906][bookmark: _Toc320093090]OSHA AND WISHA REQUIREMENTS

Contractor agrees to comply with conditions of the Federal Occupational Safety and Health Administration (OSHA) and, if manufactured or stored in the State of Washington, the Washington Industrial Safety and Health Act (WISHA) and the standards and regulations issued there under, and certifies that all items furnished and purchased will conform to and comply with said laws, standards and regulations.  Contractor further agrees to indemnify and hold harmless Purchasing Activity and Purchaser from all damages assessed against Purchaser as a result of Contractor’s failure to comply with those laws, standards and regulations, and for the failure of the items furnished under the Contract to so comply.

7.12 [bookmark: _Toc183009658][bookmark: _Toc183095286][bookmark: _Toc271812907][bookmark: _Toc320093091]ANTITRUST 

The state maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the Purchaser.  Therefore, the Contractor hereby assigns to the State of Washington any and all of the Contractor’s claims for such price fixing or overcharges which arise under federal or state antitrust laws, relating to the materials, supplies, services and/or equipment purchased under this Contract.

7.13 [bookmark: _Toc183009661][bookmark: _Toc183095289][bookmark: _Toc271812908][bookmark: _Toc320093092]WAIVER

Failure or delay of the Purchasing Activity or Purchaser to insist upon the strict performance of any term or condition of the Contract or to exercise any right or remedy provided in the Contract or by law; or the Purchasing Activity’s or Purchaser’s acceptance of or payment for materials, supplies, services and/or equipment, shall not release the Contractor from any responsibilities or obligations imposed by this Contract or by law, and shall not be deemed a waiver of any right of the Purchasing Activity or Purchaser to insist upon the strict performance of the entire agreement by the Contractor. In the event of any claim for breach of Contract against the Contractor, no provision of this Contract shall be construed, expressly or by implication, as a waiver by the Purchasing Activity or Purchaser of any existing or future right and/or remedy available by law.

8. [bookmark: _Toc183009663][bookmark: _Toc183095291][bookmark: _Toc271812909]DISPUTES AND REMEDIES

8.1 [bookmark: _Toc333405224][bookmark: _Toc334403383][bookmark: _Toc334403514][bookmark: _Toc335098933][bookmark: _Toc520723600][bookmark: _Toc183009664][bookmark: _Toc183095292][bookmark: _Toc271812910][bookmark: _Toc320093093]PROBLEM RESOLUTION AND DISPUTES

Problems arising out of the performance of this Contract shall be resolved in a timely manner at the lowest possible level with authority to resolve such problem.  If a problem persists and cannot be resolved, it may be escalated within each organization. 

In the event a bona fide dispute concerning a question of fact arises between Purchasing Activity or the Purchaser and Contractor and it cannot be resolved between the parties through the normal escalation processes, either party may initiate the dispute resolution procedure provided herein.

The initiating party shall reduce its description of the dispute to writing and deliver it to the responding party. The responding party shall respond in writing within three (3) Business Days. The initiating party shall have three (3) Business Days to review the response. If after this review a resolution cannot be reached, both parties shall have three (3) Business Days to negotiate in good faith to resolve the dispute.

If the dispute cannot be resolved after three (3) Business Days, a Dispute Resolution Panel may be requested in writing by either party who shall also identify the first panel member. Within three (3) Business Days of receipt of the request, the other party will designate a panel member. Those two panel members will appoint a third individual to the Dispute Resolution Panel within the next three (3) Business Days.

The Dispute Resolution Panel will review the written descriptions of the dispute, gather additional information as needed, and render a decision on the dispute in the shortest practical time.

Each party shall bear the cost for its panel member and share equally the cost of the third panel member.

Both parties agree to be bound by the determination of the Dispute Resolution Panel. 

Both parties agree to exercise good faith in dispute resolution and to settle disputes prior to using a Dispute Resolution Panel whenever possible.

Purchasing Activity, the Purchaser and Contractor agree that, the existence of a dispute notwithstanding, they will continue without delay to carry out all their respective responsibilities under this Contract that are not affected by the dispute.

If the subject of the dispute is the amount due and payable by Purchaser for materials, supplies, services and/or equipment being provided by Contractor, Contractor shall continue providing materials, supplies, services and/or equipment pending resolution of the dispute provided Purchaser pays Contractor the amount Purchaser, in good faith, believes is due and payable, and places in escrow the difference between such amount and the amount Contractor, in good faith, believes is due and payable.

8.2 [bookmark: _Toc42058023][bookmark: _Toc95464234][bookmark: _Toc96424237][bookmark: _Toc183009665][bookmark: _Toc183095293][bookmark: _Toc271812911][bookmark: _Toc320093094]ADMINISTRATIVE SUSPENSION

When it is in the best interest of the state, the Purchasing Activity may at any time, and without cause, suspend the Contract or any portion thereof for a period of not more than thirty (30) calendar days per event by written notice from the Contract Administrator to the Contractor’s Representative.  Contractor shall resume performance on the next business day following the 30th day of suspension unless an earlier resumption date is specified in the notice of suspension.  If no resumption date was specified in the notice of suspension, the Contractor can be demanded and required to resume performance within the 30 day suspension period by the Contract Administrator providing the Contractor’s Representative with written notice of such demand.

8.3 [bookmark: _Toc183009666][bookmark: _Toc183095294][bookmark: _Toc271812912][bookmark: _Toc320093095]FORCE MAJEURE

The term “force majeure” means an occurrence that causes a delay that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.

Exceptions:  Except for payment of sums due, neither party shall be liable to the other or deemed in breach under this Contract if, and to the extent that, such party's performance of this Contract is prevented by reason of force majeure.

Notification:  If either party is delayed by force majeure, said party shall provide written notification within forty-eight (48) hours.  The notification shall provide evidence of the force majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall likewise be provided.  So far as consistent with the Rights Reserved below, the time of completion shall be extended by Contract amendment for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this Contract.

Rights Reserved:  The Purchasing Activity reserves the right to authorize an amendment to this Contract, terminate the Contract, and/or purchase materials, supplies, equipment and/or services from the best available source during the time of force majeure, and Contractor shall have no recourse against the State.

8.4 [bookmark: _Toc308834680][bookmark: _Toc333405225][bookmark: _Toc334403384][bookmark: _Toc334403515][bookmark: _Toc335098934][bookmark: _Toc77648738][bookmark: _Toc183009667][bookmark: _Toc183095295][bookmark: _Toc271812913][bookmark: _Toc320093096]ALTERNATIVE DISPUTE RESOLUTION FEES AND COSTS

[bookmark: _Toc158186703][bookmark: _Toc158708147][bookmark: _Toc333405226][bookmark: _Toc334403385][bookmark: _Toc334403516][bookmark: _Toc335098935]In the event that the parties engage in arbitration, mediation or any other alternative dispute resolution forum to resolve a dispute in lieu of litigation, both parties shall share equally in the cost of the alternative dispute resolution method, including cost of mediator or arbitrator. In addition, each party shall be responsible for its own attorneys’ fees incurred as a result of the alternative dispute resolution method.

8.5 [bookmark: _Toc77648739][bookmark: _Toc183009668][bookmark: _Toc183095296][bookmark: _Toc271812914][bookmark: _Toc320093097]NON-EXCLUSIVE REMEDIES

The remedies provided for in this Contract shall not be exclusive but are in addition to all other remedies available under law.

8.6 [bookmark: _Hlt520721627][bookmark: _Toc270519566][bookmark: _Toc270579590][bookmark: _Toc270519573][bookmark: _Toc270579597][bookmark: _Toc270519574][bookmark: _Toc270579598][bookmark: _Toc270519575][bookmark: _Toc270579599][bookmark: _Toc520723605][bookmark: _Toc183009670][bookmark: _Toc183095298][bookmark: _Toc271812915][bookmark: _Toc42058024][bookmark: _Toc95464235][bookmark: _Toc96424233][bookmark: _Toc42058014][bookmark: _Toc95464224][bookmark: _Toc42058021][bookmark: _Toc95464232][bookmark: _Toc320093098]LIMITATION OF LIABILITY

[bookmark: _Toc158708158]The parties agree that neither Contractor, Purchasing Activity nor Purchaser shall be liable to each other, regardless of the form of action, for consequential, incidental, indirect, or special damages except a claim related to bodily injury or death, or a claim or demand based on patent, copyright, or other intellectual property right infringement, in which case liability shall be as set forth elsewhere in this Contract. This section does not modify any sections regarding damages or any other conditions as are elsewhere agreed to herein between the parties. The damages specified in the sections titled Termination for Default and Retention of Records are not consequential, incidental, indirect, or special damages as that term is used in this section.

[bookmark: _Toc158708159]Neither the Contractor, the Purchasing Activity nor Purchaser shall be liable for damages arising from causes beyond the reasonable control and without the fault or negligence of the Contractor, the Purchasing Activity or Purchaser. Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a governmental body other than the Purchasing Activity or the Purchaser acting in either its sovereign or contractual capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the delays must be beyond the reasonable control and without fault or negligence of the Contractor, the Purchasing Activity or the Purchaser, or their respective Subcontractors.

[bookmark: _Toc158708160]If delays are caused by a Subcontractor without its fault or negligence, Contractor shall not be liable for damages for such delays, unless the Services to be performed were obtainable on comparable terms from other sources in sufficient time to permit Contractor to meet its required performance schedule.

[bookmark: _Toc158708161]Neither party shall be liable for personal injury to the other party or damage to the other party’s property except personal injury or damage to property proximately caused by such party’s respective fault or negligence.

8.7 [bookmark: _Toc183095218][bookmark: _Ref183177764][bookmark: _Ref183356488][bookmark: _Toc271812917][bookmark: _Toc320093099]FEDERAL RESTRICTIONS ON LOBBYING

Contractor certifies that under the requirements of Lobbying Disclosure Act, 2 U.S.C., Section 1601 et seq., no Federal appropriated funds have been paid or will be paid, by or on behalf of the contractor, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

8.8 [bookmark: _Toc183095219][bookmark: _Ref183177895][bookmark: _Ref183356570][bookmark: _Toc271812918][bookmark: _Toc320093100]FEDERAL DEBARMENT AND SUSPENSION

Contractor certifies, that neither it nor its “principals” (as defined in 49 CFR. 29.105 (p) is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency. Please reference Appendix H Debarment Certificate (see Part One, IFB document).

9. [bookmark: _Toc183009671][bookmark: _Toc183095299][bookmark: _Toc271812919]CONTRACT TERMINATION

9.1 [bookmark: _Toc183009672][bookmark: _Toc183095300][bookmark: _Toc271812920][bookmark: _Toc320093101]MATERIAL BREACH

A Contractor may be terminated for cause by the Purchasing Activity, at the sole discretion of the Contract Administrator, for failing to perform a contractual requirement or for a material breach of any term or condition.  Material breach of a term or condition of the Contract may include but is not limited to:

a. Contractor failure to perform services or deliver materials, supplies, or equipment by the date required or by an alternate date as mutually agreed in a written amendment to the Contract; 

b. Contractor failure to carry out any warranty or fails to perform or comply with any mandatory provision of the contract; 

c. Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder; 

d. Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors that endangers the Contractor’s proper performance hereunder; 

e. Appointment of any receiver, trustee, or similar official for Contractor or any of the Contractor’s property and such appointment endangers the Contractor’s proper performance hereunder; 

f. A determination that the Contractor is in violation of federal, state, or local laws or regulations and that such determination renders the Contractor unable to perform any aspect of the Contract.

9.2 [bookmark: _Toc183009673][bookmark: _Toc183095301][bookmark: _Toc271812921][bookmark: _Toc320093102]OPPORTUNITY TO CURE

In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, the Purchasing Activity may issue a written cure notice.  The Contractor may have a period of time in which to cure.  The Purchasing Activity is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely within the discretion of the Purchasing Activity. Time allowed for cure shall not diminish or eliminate Contractor's liability for damages, or otherwise affects any other remedies available against Contractor under the Contract or by law.

If the breach remains after Contractor has been provided the opportunity to cure, the Purchasing Activity may do any one or more of the following:

a. Exercise any remedy provided by law;

b. Terminate this Contract and any related Contracts or portions thereof;

c. Procure replacements and impose damages as set forth elsewhere in this Contract;

d. Impose actual damages;

e. Suspend or bar Contractor from receiving future Solicitations or other opportunities; and

f. Require Contractor to reimburse the state for any loss or additional expense incurred as a result of default or failure to satisfactorily perform the terms of the Contract.

9.3 [bookmark: _Toc183009674][bookmark: _Toc183095302][bookmark: _Toc271812922][bookmark: _Toc320093103]TERMINATION FOR CAUSE

In the event the Contract Administrator, in its sole discretion, determines that the Contractor has failed to comply with the conditions of this Contract in a timely manner or is in material breach, the Contract Administrator has the right to suspend or terminate this Contract, in part or in whole. The Contract Administrator shall notify the Contractor in writing of the need to take corrective action. If corrective action is not taken within thirty (30) calendar days or as otherwise specified by the Contract Administrator, or if such corrective action is deemed by the Contract Administrator to be insufficient, the Contract may be terminated. The Contract Administrator reserves the right to suspend all or part of the Contract, withhold further payments, or prohibit the Contractor from incurring additional obligations of funds during investigation of the alleged breach and pending corrective action by the Contractor or a decision by the Contract Administrator to terminate the Contract. 

In the event of termination, the Purchasing Activity shall have the right to procure for all Purchasers any replacement materials, supplies, services and/or equipment that are the subject of this Contract on the open market.  In addition, the Contractor shall be liable for damages as authorized by law including, but not limited to, any price difference between the original contract and the replacement or cover contract and all administrative costs directly related to the replacement contract, e.g., cost of the competitive bidding, mailing, advertising and staff time.

If it is determined that: (1) the Contractor was not in material breach; or (2) failure to perform was outside of Contractor's or its Subcontractor’s control, fault or negligence, the termination shall be deemed to be a "Termination for Convenience". The rights and remedies of the Purchasing Activity and/or the Purchaser provided in this Contract are not exclusive and are in addition to any other rights and remedies provided by law. 

9.4 [bookmark: _Toc148841042][bookmark: _Toc148841043][bookmark: _Toc183009675][bookmark: _Toc183095303][bookmark: _Toc271812923][bookmark: _Toc320093104]TERMINATION FOR CONVENIENCE

Except as otherwise provided in this Contract, the Purchasing Activity, at the sole discretion of the Contract Administrator, may terminate this Contract, in whole or in part by giving thirty (30) calendar days or other appropriate time period written notice beginning on the second day after mailing to the Contractor.  If this Contract is so terminated, Purchasers shall be liable only for payment required under this Contract for properly authorized services rendered, or materials, supplies and/or equipment delivered to and Accepted by the Purchaser prior to the effective date of Contract termination.  Neither the Purchasing Activity nor the Purchaser shall have any other obligation whatsoever to the Contractor for such termination.  This Termination for Convenience clause may be invoked by the Purchasing Activity when it is in the best interest of the State of Washington.

9.5 [bookmark: _Toc183009676][bookmark: _Toc183095304][bookmark: _Toc271812924][bookmark: _Toc320093105]TERMINATION FOR WITHDRAWAL OF AUTHORITY

In the event that the Purchasing Activity and/or Purchaser’s authority to perform any of its duties is withdrawn, reduced, or limited in any way after the commencement of this Contract and prior to normal completion, the Purchasing Activity may terminate this Contract, in whole or in part, by [seven (7) calendar days or other appropriate time period] written notice to Contractor.

9.6 [bookmark: _Toc229292550][bookmark: _Toc183009677][bookmark: _Toc183095305][bookmark: _Toc204501354][bookmark: _Toc320093106]TERMINATION FOR NON-ALLOCATION OF FUNDS

If funds are not allocated to Purchaser(s) to continue this Contract in any future period, Purchasing Activity may terminate this Contract by seven (7) calendar days or other appropriate time period written notice to Contractor or work with Contractor to arrive at a mutually acceptable resolution of the situation. Purchaser will not be obligated to pay any further charges for materials, supplies, services and/or equipment including the net remainder of agreed to consecutive periodic payments remaining unpaid beyond the end of the then-current period. Purchasing Activity and/or Purchaser agrees to notify contractor in writing of such non-allocation at the earliest possible time. 

No penalty shall accrue to the Purchaser in the event this section shall be exercised.  This section shall not be construed to permit Purchasing Activity to terminate this Contract in order to acquire similar materials, supplies, services and/or equipment from a third party.

9.7 [bookmark: _Toc270519587][bookmark: _Toc270579611][bookmark: _Toc183009678][bookmark: _Toc183095306][bookmark: _Toc271812925][bookmark: _Toc320093107]TERMINATION FOR CONFLICT OF INTEREST

[bookmark: _Hlt489794555]Purchasing Activity may terminate this Contract by written notice to Contractor if it is determined, after due notice and examination, that any party to this Contract has violated  Chapter 42.52 RCW , Ethics in Public Service, or any other laws regarding ethics in public acquisitions and procurement and performance of contracts. In the event this Contract is so terminated, the Purchasing Activity and /or Purchaser shall be entitled to pursue the same remedies against Contractor as it could pursue in the event that the Contractor breaches this Contract.

9.8 [bookmark: _Toc149029631][bookmark: _Toc149031381][bookmark: _Toc183009680][bookmark: _Toc183095308][bookmark: _Toc271812927][bookmark: _Toc320093108]TERMINATION PROCEDURE

In addition to the procedures set forth below, if the Purchasing Activity terminates this Contract, Contractor shall follow any procedures the Contract Administrator specifies in the termination notice.

Upon termination of this Contract and in addition to any other rights provided in this Contract, Contract Administrator may require the Contractor to deliver to the Purchaser any property specifically produced or acquired for the performance of such part of this contract as has been terminated. The provisions of the "Treatment of Assets" clause shall apply in such property transfer.

The Purchaser shall pay to the Contractor the agreed upon price, if separately stated, for completed work and service(s) Accepted by the Purchaser, and the amount agreed upon by the Contractor and the Purchaser for (i) completed materials, supplies, services rendered and/or equipment for which no separate price is stated, (ii) partially completed materials, supplies, services rendered and/or equipment, (iii) other materials, supplies, services rendered and/or equipment which are Accepted by the Purchaser, and (iv) the protection and preservation of property, unless the termination is for cause, in which case the Purchasing Activity and the Purchaser shall determine the extent of the liability of the Purchaser. Failure to agree with such determination shall be a dispute within the meaning of the "Disputes" clause of this contract. The Purchaser may withhold from any amounts due the Contractor such sum as the Contract Administrator and Purchaser determine to be necessary to protect the Purchaser against potential loss or liability.

The rights and remedies of the Purchasing Activity and/or the Purchaser provided in this section shall not be exclusive and are in addition to any other rights and remedies provided by law or under this contract.

After receipt of a termination notice, and except as otherwise expressly directed in writing by the Contract Administrator, the Contractor shall:

a. Stop all work, order fulfillment, shipments, and deliveries under the Contract on the date, and to the extent specified, in the notice;

b. Place no further orders or subcontracts for materials, services, supplies, equipment and/or facilities in relation to the Contract except as is necessary to complete or fulfill such portion of the Contract that is not terminated; 

c. Complete or fulfill such portion of the Contract that is not terminated in compliance with all contractual requirements;

d. Assign to the Purchaser, in the manner, at the times, and to the extent directed by the Contract Administrator on behalf of the Purchaser, all of the rights, title, and interest of the Contractor under the orders and subcontracts so terminated, in which case the Purchaser has the right, at its discretion, to settle or pay any or all claims arising out of the termination of such orders and subcontracts.

e. Settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts, with the approval or ratification of the Contract Administrator and/or the Purchaser to the extent Contract Administrator and/or the Purchaser may require, which approval or ratification shall be final for all the purposes of this clause;

f. Transfer title to the Purchaser and deliver in the manner, at the times, and to the extent directed by the Contract Administrator on behalf of the Purchaser any property which, if the contract had been completed, would have been required to be furnished to the Purchaser;

g. Take such action as may be necessary, or as the Contract Administrator and/or the Purchaser may direct, for the protection and preservation of the property related to this contract which is in the possession of the Contractor and in which the Purchasing Activity and/or the Purchaser has or may acquire an interest.
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Appendix K
Contract #05411, Infant Formula Rebate

Protest Procedure

PROTEST PRIOR TO AWARD

PROTEST PRIOR TO AWARD CRITERIA
Protests prior to Award will be considered only if the protest concerns:

1. the bid of another Bidder,
2. the specifications or
3. the manner in which the solicitation process has been conducted.

INITIATING THE PROTEST PROCESS PRIOR TO AWARD

The protesting Bidder must notify the State Procurement Coordinator in charge of the
solicitation of his/her intent to file a protest as soon as possible after he/she becomes
aware of the reason(s) for the protest. The protest(s) must be received in writing by the
State Procurement Coordinator not later than five (5) business days after the Bidder’s
notification to the State Procurement Coordinator of the intent to protest.

If Intent to Award is announced, any protest must be received in writing by the State
Procurement Coordinator not later than five (5) business days after the announcement or
as otherwise specified in the Solicitation document.

If a protest is not received within these time frames it will be untimely and the State
Procurement Coordinator may proceed with the award without further obligation.

The Procurement Coordinator will consider all the facts available and issue a decision in
writing within ten (10) business days after receipt of the protest, unless more time is
needed.

If additional time is necessary the State Procurement Coordinator will notify the
protesting Bidder and, where applicable, the Bidder(s) against whom the protest is made.

APPEAL OF PROTEST PRIOR TO AWARD DECISION

The protesting Bidder or the Bidder against whom the protest is made has the right to
appeal the decision of the State Procurement Coordinator to the DES Assistant Director in
charge of the Office of State Procurement.

The appeal must be received by the DES Assistant Director within five (5) business days
after notification of the State Procurement Coordinator's decision.

The DES Assistant Director will consider all of the facts available and issue a decision in
writing within ten (10) business days after receipt of the appeal, unless more time is
needed. The appealing Bidder will be notified if additional time is necessary.

Award of the contract will be postponed until after the DES Assistant Director has issued a
decision unless an emergency exists necessitating the award of the contract as
determined by the DES Assistant Director.

The decision of the DES Assistant Director on the protest appeal is final. The DES Assistant
Director may issue further clarifications if determined necessary.
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Appendix K
Contract #05411, Infant Formula Rebate

Protest Procedure

PROTEST AFTER AWARD

PROTEST AFTER AWARD CRITERIA

Protests after Award will be considered only if the protest concerns:

1. A matter which arises after the Award or
2. Could not reasonably have been known or discovered prior to Award.

INITIATING THE PROTEST PROCESS AFTER AWARD

1.2

The protesting Bidder must notify both the State Procurement Coordinator in charge of
the solicitation process and the Bidder that has received the Award that a protest of the
Award is being made. This notification must be made as soon as possible after the Notice
of Award is issued by an immediate communication method such as telephone or e-mail.
The protesting Bidder must provide documentation demonstrating that they have notified
the Bidder that has received the Award of their protest.

In addition to the above notification requirement, the written protest must be received by
the DES Assistant Director in charge of the Office of State Procurement not later than five
(5) business days after Notice of Award is issued by the Office of State Procurement.

The DES Assistant Director will:

Issue a decision on the protest within ten (10) business days after the protest was
received, unless more time is needed.

The protesting Bidder and the Bidder who has received the Award shall be notified of any
delay in issuing the DES Assistant Director’s decision if more time is needed.

The decision of the DES Assistant Director is final if the award is upheld. The DES Assistant
Director may subsequently issue further clarifications, if necessary.

If the DES Assistant Director finds that the protest should be upheld and the Award
canceled, all Bidders, including the protesting Bidder and the Bidder who received the
Award, will be notified of the intent to cancel the Award and the reasons therefore.

AWARDED BIDDER APPEAL PROCESS

The Bidder who has received the Award has five (5) business days after receipt of notification of
the intent to cancel the award in which to appeal the decision to the Director of the Department
of Enterprise Services. Copies of the Bidder’s appeal must also be sent to the DES Assistant
Director and the State Procurement Coordinator responsible for the solicitation.

The Director of Enterprise Services or designee will:

Issue a decision

1.

2.

to both the appealing Bidder and the original protesting Bidder

within ten (10) business days after receipt of the appeal, unless more time is needed. If
more time is needed to issue a decision, all Bidders, including the appealing Bidder and
the original protesting Bidder, will be notified.





DECISION FINAL

Appendix K
Contract #05411, Infant Formula Rebate

Protest Procedure

The appeal decision of the Director of Enterprise Services is final. The Director of
Enterprise Services may subsequently issue further clarifications if necessary,

APPEAL UPHELD AND CONTRCT AWARD UPHELD

If the Director of Enterprise Services upholds the appeal and upholds the contract as
awarded, the State Procurement Coordinator will notify all Bidders of the decision.

APPEAL DENIED AND AWARD CANCELED

If the Director of Enterprise Services upholds the decision of the DES Assistant Director,
the Office of State Procurement will proceed with cancellation of the award.

If the award is cancelled, the Assistant Director of DES may reject all bids, quotes or
proposals pursuant to RCW 43.1911(4) and solicit new bids, quotes or proposals.

If the Assistant Director of DES does not decide to reject all bids, an award will be made to
the next lowest responsive and responsible Bidder.

13 PROTEST AND APPEALS — FORM AND SUBSTANCE

ALL PROTESTS AND APPEALS MUST:

1.
2.
3.
4,

be in writing,
signed by the protesting or appealing Bidder or an authorized agent
delivered within the time frame(s) outlined herein

addressed to that individual within the Office of State Procurement or Department
of Enterprise Services assigned review responsibilities as specified above.

THE PROTESTING OR APPEALING BIDDER MUST:

1.

state all facts and arguments on which the protesting or appealing Bidder is relying
as the basis for its action

attach any relevant exhibits related, or referred to in the written protest or appeal

mail, fax or deliver copies of all protests, appeals, and exhibits to the Bidder or
Bidders against whom the protest is made at the same time such protest, appeal,
and exhibits are submitted to the Office of State Procurement or Department of
Enterprise Services.



http://apps.leg.wa.gov/RCW/default.aspx?cite=43.19.1911
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APPENDIX L
Contract #05411, Infant Formula Rebate

STATE OF MARYLAND SPECIAL PROVISION REGARDING BISPHENOL-A (BPA) PROHIBITION

Senate Bill 151 provides:
“(C) except as provided in Subsection G of this section, on or after July 1, 2014:

(1) The state may not purchase infant formula in containers containing more than 0.5 parts
per billion of Bisphenol-A and

(2) a person may not manufacture , knowingly sell, or distribute in commerce a container of
infant formula containing more than 0.5 parts per billion of Bisphenol-A

(G) if the Secretary certifies that the safety concerns for Bisphenol-A are resolved by
additional research or if implementation of subsection C of this section would adversely affect
the health or well-being of children or adults, the secretary may suspend implementation of
subsection C of this section.”
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APPENDIX M
Contract #05411, Infant Formula Rebate

STATE OF ARIZONA SPECIAL PROVISION REGARDING ADVANCED PAYMENT

The State of Arizona has included this Special Provision for Advanced Payment. This is a
condition they have implemented only twice in the past five years:

REQUESTS FOR ADVANCE REBATE PAYMENT
Contractor agrees to make advance rebate payments if requested by a Participating Entity.

The number of requests for advance payment by any one Participating Entity will be no more
than two (2) time per year and will be made no sooner than thirty (30) calendar days prior to
the beginning of the month for which the advance payment is requested.

The amount of the requested advance payment will be based on the prior month’s number of
units that qualified for a Rebate adjusted for changes in the number of infants served or other
factors mutually agreed upon.

A one (1) percent discount will be offered to the Contractor for advance payments.

Any amount paid in advance that is subsequently determined by the Participating Entity to be
in excess of the actual Rebate due will be promptly refunded to the Contractor.
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APPENDIX J
Contract #05411, Infant Formula Rebate

West Virginia — Special Provisions

1) The WV-96 form (see link below) needs to be signed and returned by the successful Bidder to
Roberta Wagner, Purchasing Division for the State of West Virginia via e-mail to
Roberta.A.Wagner@wv.gov. (see link #1 below)

http://www.state.wv.us/admin/purchase/vrc/wv96.pdf

2) Include a signed HIPAA Business Associate Addendum (see link below)

HIPAA BUSINESS ASSOCIATE ADDENDUM: The West Virginia State Government HIPAA Business
Associate Addendum (BAA), approved by the Attorney General, is available online at
http://www.state.wv.us/admin/purchase/vrc/hipaa.html and is hereby made part of the agreement
provided that the Agency meets the definition of a Covered entity (45 CFR §160.103) and will be
disclosing Protected Health Information (45 CFR §160.103) to the Vendor.

3) Include a signed Confidentiality Clause(see link below)

CONFIDENTIALITY: The Vendor agrees that it will not disclose to anyone, directly or indirectly, any
such personally identifiable information or other confidential information gained from the Agency,
unless the individual who is the subject of the information consents to the disclosure in writing or
the disclosure is made pursuant to the Agency’s policies, procedures, and rules. Vendor further
agrees to comply with the Confidentiality Policies and Information Security Accountability
Requirements, set forth in http://www.state.wv.us/admin/purchase/privacy/default.html




mailto:Roberta.A.Wagner@wv.gov

http://www.state.wv.us/admin/purchase/vrc/wv96.pdf

http://www.state.wv.us/admin/purchase/vrc/hipaa.html

http://www.state.wv.us/admin/purchase/privacy/default.html
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Sheet1

		Appendix F-2:  Estimates of Soy-Based Infant Formula Units Issued by Participating Entities

		Participating Entities*		Infants Using Soy-Based 13 oz Liquid Concentrate								Infants Using Soy-Based Powder								Infants Using Soy-Based Ready-To-Feed

				Six Months Total Units Issued:        January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)				Six Months Total Units Issued:      January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)				Six Months Total Units Issued:     January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)

		Alaska		2,681		447		16,092				13,545		2,258		81,288				430		72		2,592

		American Samoa		0		0		0				98		16		576				0		0		0

		Arizona		14,873		2,479		89,244				138,479		23,080		830,880				6,534		1,089		39,204

		CNMI		0		0		0				2,327		395		14,220				0		0		0

		Delaware		20,459		3,410		122,760				19,095		3,183		114,588				1,091		182		6,552

		District of Columbia		2,705		451		16,236				1,643		274		9,864				53		9		324

		Guam		0		0		0				4,188		755		27,180				0		0		0

		Hawaii		2,669		445		16,020				21,527		3,588		129,168				125		21		756

		Idaho		816		136		4,896				22,418		3,736		134,496				284		47		1,692

		ITCA		740		123		4,428				5,732		955		34,380				0		0		0

		ITCN		0		0		0				900		150		5,400				0		0		0

		Kansas		7,923		1,321		47,556				64,438		10,740		386,640				879		147		5,292

		Maryland		129,660		21,610		777,960				123,858		20,643		743,148				1,562		260		9,360

		Montana		831		139		5,004				15,174		2,529		91,044				221		37		1,332

		Navajo Nation		357		60		2,160				3,408		568		20,448				1,228		205		7,380

		Nevada		6,088		1,015		36,540				50,272		8,379		301,644				389		65		2,340

		Oregon		4,404		734		26,424				54,998		9,166		329,976				1,089		182		6,552

		Utah		440		73		2,628				36,362		6,060		218,160				1,030		172		6,192

		Virgin Islands		9,974		1,662		59,832				9,426		1,571		56,556				0		0		0

		Washington		6,597		1,100		39,600				106,180		17,697		637,092				1,652		275		9,900

		West Virginia		25,306		4,218		151,848				51,030		8,505		306,180				8,535		1,423		51,228

		Wyoming		1,237		206		7,416				12,914		2,152		77,472				28		5		180

		Totals				39,629								126,400								4,191

		* The Participating Entities provided data that represents the most current six-month average (January-June 2011) of usage of infant formula by physical form.  The data excludes Exempt Infant Formula.  Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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U.S. DEPARTMENT OF AGRICULTURE

Certification Regarding Debar ment, Suspension, I ndligibility
and Voluntary Excluson - Lower Tier Covered Transactions

This certification is required by the regulations implementing Executive Order 12549, Debarment and Suspension, 7
CFR part 3017, Section 3017.510, Participants' responsibilities. The regulations were published as Part IV of the
January 30, 1989, Federal Register (pages 4722-4733). Copies of the regulations may be obtained by contacting the
Department of Agriculture agency with which this transaction originated.

(BEFORE COMPLETING CERTIFICATION, READ INSTRUCTIONS ON REVERSE)

(@) The prospective lower tier participant certifies, by submission of this proposal, that neither it nor
its principals & presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation in this transaction by any Federal department or agency.

2 Where the prospective lower tier participant is unable to certify to any of the statements in this
certification, such prospective participant shall attach an explanation to this proposal.

Organization Name PR/Award Number or Project Name

Name(s) and Title(s) of Authorized Representative(s)

Signature(s) Date

Form AD-1048 (1/92)





Instructions for Certification

1 By signing and submitting this form, the prospective lower tier participant is providing the certification set
out on the reverse side in accordance with these instructions.

2 The certification in this clause is a material representation of fact upon which reliance was placed when this
transaction was entered into. If it is later determined that the prospective lower tier participant knowingly rendered
an erroneous certification, in addition to other remedies available to the Federal Government, the department or
agency with which this transaction originated may pursue available remedies, including suspension and/or
debarment.

3. The prospective lower tier participant shall provide immediate written notice to the person to which this
proposal is submitted if at any time the prospective lower tier participant learns that its certification was erroneous
when submitted or has become erroneous by reason of changed circumstances.

4. The terms "covered transaction,” "debarred,” "suspended,” "ineligible,” "lower tier covered transaction,"
"participant,” "person,” "primary covered transaction,” "principal," "proposal,” and "voluntarily excluded," as used
in this clause, have the meanings set out in the Definitions and Coverage sections of rules implementing Executive
Order 12549. You may contact the person to which this proposal is submitted for assistance in obtaining a copy of
those regulations.

5. The prospective lower tier participant agrees by submitting this form that, should the proposed covered
transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is
debarred, suspended, declared ineligible, or voluntarily excluded from participation in this covered transaction,

unless authorized by the department or agency with which this transaction originated.

6. The prospective lower tier participant further agrees by submitting this form that it will include this clause
titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered
Transaction,” without modification, in al lower tier covered transaction and in all solicitations for lower tier covered
transactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a lower
tier covered transaction that is not debarred, suspended, ineligible, or voluntarily excluded from the covered
transaction, unless it knows that the certification is erroneous. A participant may decide the method and frequency
by which it determines the eligibility of its principals. Each participant may, but is not required to, check the
Nonprocurement List.

8. Nothing contained in the foregoing shall be construed to require establishment of a system of records in
order to render in good faith the certification required by this clause. The knowledge and information of a participant
is not required to exceed that which is normally possessed by aprudent person in the ordinary course of business
dealings.

9. Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred,
ineligible, or voluntarily excluded from participation in this transaction, in addition to other remedies available to the
Federal Government, the department or agency with which this transaction originated may pursue available remedies,
including suspension and/or debarment.

2 Form AD-1048 (1/92)





		orgname: 

		award: 

		name: 

		date: 

		clearform: 
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Sheet1

		Appendix F-1:  Estimates of Milk-Based Infant Formula Units Issued by Participating Entities

		Participating Entities*		Infants Using Milk-Based 13 oz Liquid Concentrate								Infants Using Milk-Based Powder								Infants Using Milk-Based Ready-To-Feed

				Six Months Total Units Issued: January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)				Six Months Total Units Issued: January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)				Six Months Total Units Issued:       January-June 2011		Monthly Average Units Issued		Estimated Units for Contract Term (36 months)

		Alaska		16,418		2,736		98,496				162,587		27,098		975,528				1,071		179		6,444

		American Samoa		0		0		0				34,542		5,757		207,252				552		92		3,312

		Arizona		100,310		16,718		601,848				1,534,923		255,821		9,209,556				74,333		12,389		446,004

		CNMI		23,555		3,926		141,336				20,427		3,405		122,580				0		0		0

		Delaware		113,101		18,850		678,600				163,826		27,304		982,944				19,823		3,304		118,944

		District of Columbia		257,098		42,850		1,542,600				97,252		16,209		583,524				8,953		1,492		53,712

		Guam		5,959		993		35,748				61,512		10,252		369,072				0		0		0

		Hawaii		22,903		3,817		137,412				269,023		44,837		1,614,132				306		51		1,836

		Idaho		7,768		1,295		46,620				275,806		45,968		1,654,848				7,625		1,271		45,756

		ITCA		4,094		682		24,552				84,512		14,085		507,060				883		147		5,292

		ITCN		34		6		216				13,959		2,327		83,772				190		32		1,152

		Kansas		43,365		7,228		260,208				587,608		97,935		3,525,660				33,899		5,650		203,400

		Maryland		702,093		117,016		4,212,576				995,210		165,868		5,971,248				44,266		7,378		265,608

		Montana		6,564		1,094		39,384				143,243		23,874		859,464				8,562		1,427		51,372

		Navajo Nation		3,027		505		18,180				75,050		12,508		450,288				21,468		3,578		128,808

		Nevada		40,907		6,818		245,448				595,163		99,194		3,570,984				37,234		6,206		223,416

		Oregon		36,135		6,023		216,828				710,734		118,456		4,264,416				14,429		2,405		86,580

		Utah		9,940		1,657		59,652				459,421		76,570		2,756,520				17,650		2,942		105,912

		Virgin Islands		15,747		2,625		94,500				26,010		4,335		156,060				0		0		0

		Washington		67,799		11,300		406,800				1,260,396		210,066		7,562,376				48,306		8,051		289,836

		West Virginia		112,820		18,803		676,908				325,998		54,333		1,955,988				96,514		16,086		579,096

		Wyoming		4,128		688		24,768				91,428		15,238		548,568				4,320		720		25,920

		Totals				265,630								1,331,440								73,400

		* The Participating Entities provided data that represents the most current six-month average (January-June 2011) of usage of infant formula by physical form.  The data excludes Exempt Infant Formula.  Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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Page 1

				Western States Contracting Alliance (WSCA)

				Primary Soy-Based Formula Bid Sheet, Page 1 of 2



				CARRY ALL FIGURES TO FOUR (4) DECIMAL PLACES



						Instructions:		Enter manufacturer's name, product name, UPC code, powdered unit size, powdered reconstituted ounce per unit, lowest wholesale full truckload price per unit and rebate bid per unit in the chart below.  For liquid concentrate and RTF, fill out the row that corresponds to the unit size of the infant formula the bidder is submitting a bid.



								Data entry fields are in bold in yellow sections. Use the tab or arrow keys to move between fields.  Fill in only one unit size for each physical form.

								Calculations will be performed automatically within the spreadsheet in Page 2.

								Sign and Notarize this page.



						Manufacturer:

						
Physical Form		
Product Name Being Bid		
UPC Code		
Unit Size (in Ounces)		
Reconstituted Ounces Per Unit		
Manufacturer's Lowest National Wholesale Price		
Rebate Bid Per Unit		
Net Cost 
Per Unit		
Percent Rebate

						Powdered						0.0		0.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Liquid Concentrate						13.0		26.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Liquid Concentrate*						12.1		24.2		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Ready-to-Feed						32.0		32.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Ready-to-Feed*						33.8		33.8		0.0000		0.0000		$0.0000		ERROR:#DIV/0!



						*Based on USDA WIC Policy Memorandum #2011-6

				**No assurance is given as to any minimum or maximum number of infant participants.  Likewise, no assurances are provided on the quantity, type, or physical forms that will be issued under the agreement that will become a result of this Invitation to Bid

				Bidder Acknowledgement / Certification

				The bidder hereby certifies that the company is registered under the Food, Drug and Cosmetic Act with the United States Department of Health & Human Services and its products are in compliance with Federal regulations issued pursuant to P.L. 100-137. Bids for all physical forms of formula must meet the requirements of 246.10 (e) (l)(iii) and 246.10(e)(2)(iii) and be suitable for the routine issuance to the majority of generally healthy, full term infants.

				Each infant formula product to be supplied under the terms of the contract complies with the Federal Food, Drug, and Cosmetic Act.

				The Bidder certifies that the company can and will supply the quantities of infant formula offered to meet one hundred percent (100%) of the WIC Program’s needs in all geographic areas.

				The Bidder hereby certifies that the materials submitted in response to this IFB and the price(s)/rate(s) offered on this Bid Form are true and accurate to the best of the Bidder's knowledge. 
The Bidder agrees that the price(s)/rate(s) offered herein shall remain in effect until CDPH awards the contract and throughout the duration of the contract and any extension period(s), with the exception of a change (price increase/decrease) in the manufacturer’s lowest national wholesale price.  In the event this occurs, the rebate will be adjusted accordingly.
The Bidder further understands that the above quoted rate(s) must include all of the Bidder's costs including operating expenses, labor, service call charges, diagnostic fees/estimates, transportation/travel costs, mileage or per diem expenses, equipment costs, supplies, annual inflation costs/rate adjustments, profit margin, etc.  By submitting this Bid Form the Bidder hereby claims its willingness to certify to and comply with all requirements and terms and conditions cited in this IFB and any attachment thereto.
The Bidder understands that its bid response will become a public document and will be open to public inspection.




				Signature																Date

				Notarized Signature: 

				Seal/Date
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Page 2

				Primary Soy-Based Infant Formula Bid Sheet, Page 2 of 2



				ALL FIGURES TO AT LEAST FOUR (4) DECIMAL PLACES



										All bolded cells will automatically populate from bidder's data entered into Page 1





				Physical Form,                    Product Brand Name,               and Unit Size		Reconstituted Ounces Per Unit
		Infant Age categories
		Number of Reconstituted Ounces Issued per Month (based on Max)**				Estimated Average # Infants by Form Based on 6 Months Average*				
Total Monthly Reconstituted Ounces to Bid
		Total Monthly Units
		Manufacturer's Lowest National Wholesale Price		Rebate Bid Per Unit
		Net Cost Per Unit

		Net Cost Total





		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		26		0-3 months		806		364		345		48		1,096,914		42,189		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		13				4-5 months		884		442		273		24

								6-11 months		624		312		850		61

		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		24.2		0-3 months		822.8		387.2		345		48		1,111,942		45,948		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		12.1**				4-5 months		895.4		459.8		273		24

								6-11 months		629.2		314.6		850		61



		Type:		Powdered		0		0-3 months		870		435		3,066		773		12,098,751		ERROR:#DIV/0!		$0.0000		$0.0000		$0.0000		ERROR:#DIV/0!

		Name:		0				4-5 months		960		522		2,768		478

		Ounces:		0.0				6-11 months		696		384		8,457		787



		Type:		Ready-to-Feed		32		0-3 months		832		384		52		9		324,608		10,144		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		896		448		35		6

		Ounces:		32				6-11 months		640		320		349		64

		Type:		Ready-to-Feed		33.8		0-3 months		811.2		371.8		52		9		326,069		9,647		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		912.6		473.2		35		6

		Ounces:		33.8**				6-11 months		642.2		338		349		64

																										Total Net		ERROR:#DIV/0!

																										Cost Per Month

				* Based on the average monthly number of infants using each physical form of infant formula.  The Participating Entities provided the most recent data that was available at the time (January-June 2011). Data excludes those infants exclusively breastfed or issued exempt infant formula

				**Based on USDA WIC Policy Memorandum #2011-6, dated June 1, 2011.

				FF = Fully Formula Fed and PBF = Partially Breastfed.

				Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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		Appendix D-1:  Number of Infants Using Milk-Based Infant Formula by Physical Form

		Participating Entities*		Infants Using Milk-Based 13 oz Liquid Concentrate		Infants Using Milk-Based Powder		Infants Using Milk-Based Ready-To-Feed		Total

		Alaska		108		3,345		10		3,463

		American Samoa		32		1,457		62		1,551

		Arizona		590		31,016		577		32,183

		Commonwealth of the Northern Marianna Islands (CNMI)		160		493		0		653

		Delaware		663		3,483		142		4,288

		District of Columbia		1,581		2,141		79		3,801

		Guam		41		1,377		0		1,418

		Hawaii		163		7,041		3		7,207

		Idaho		83		11,206		108		11,397

		Inter Tribal Council of Arizona (ITCA)		28		1,845		7		1,880

		Inter Tribal Council of Nevada (ITCN)		0		302		2		304

		Kansas		281		13,346		206		13,833

		Maryland		4,159		22,259		320		26,738

		Montana		37		2,899		60		2,996

		Navajo Nation		26		2,158		102		2,286

		Nevada		269		13,572		286		14,127

		Oregon		219		15,816		105		16,140

		Utah		62		10,032		140		10,234

		Virgin Islands		107		635		0		742

		Washington		390		14,815		289		15,494

		West Virginia		679		6,806		830		8,315

		Wyoming		24		1,845		12		1,881

		Totals		9,702		167,889		3,340		180,931

		* The Participating Entities provided data that represents the most current six-month average (January-June 2011) of issuance of infant formula by physical form.  The data excludes Exempt Infant Formula.  Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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		Appendix D-2:  Number of Infants Using Soy-Based Infant Formula by Physical Form

		Participating Entities*		Infants Using Soy-Based 13 oz Liquid Concentrate		Infants Using Soy-Based Powder		Infants Using Soy-Based Ready-To-Feed		Total

		Alaska		18		269		3		290

		American Samoa		3		47		4		54

		Arizona		87		2,778		48		2,913

		Commonwealth of the Northern Marianna Islands (CNMI)		0		51		0		51

		Delaware		66		403		13		482

		District of Columbia		226		193		5		424

		Guam		0		89		0		89

		Hawaii		19		539		0		558

		Idaho		7		895		3		905

		Inter Tribal Council of Arizona (ITCA)		5		122		0		127

		Inter Tribal Council of Nevada (ITCN)		0		20		0		20

		Kansas		50		1,417		6		1,473

		Maryland		787		2,694		337		3,818

		Montana		4		299		1		304

		Navajo Nation		2		89		2		93

		Nevada		41		1,110		3		1,154

		Oregon		25		1,176		9		1,210

		Utah		4		738		9		751

		Virgin Islands		65		227		0		292

		Washington		35		1,889		9		1,933

		West Virginia		150		1,048		59		1,257

		Wyoming		6		231		0		237

		Totals		1,600		16,324		511		18,435

		* The Participating Entities provided data that represents the most current six-month average (January-June 2011) of issuance of infant formula by physical form.  The data excludes Exempt Infant Formula.  Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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Page 1

				Western States Contracting Alliance (WSCA)

				Displays Formulas in Bid Sheet - Do Not Use or Return, Page 1 of 2



				CARRY ALL FIGURES TO FOUR (4) DECIMAL PLACES



						Instructions:		Enter manufacturer's name, product name, UPC code, powdered unit size, powdered reconstituted ounce per unit, lowest wholesale full truckload price per unit and rebate bid per unit in the chart below.  For liquid concentrate and RTF, fill out the row that corresponds to the unit size of the infant formula the bidder is submitting a bid.



								Data entry fields are in bold in yellow sections. Use the tab or arrow keys to move between fields.  Fill in only one unit size for each physical form.

								Calculations will be performed automatically within the spreadsheet in Page 2.





						Manufacturer:

						
Physical Form		
Product Name Being Bid		
UPC Code		
Unit Size (in Ounces)		
Reconstituted Ounces Per Unit		
Manufacturer's Lowest National Wholesale Price		
Rebate Bid Per Unit		
Net Cost 
Per Unit		
Percent Rebate

						Powdered						0.0		0.0		0.000		0.000		$0.000		ERROR:#DIV/0!

						Liquid Concentrate						13.0		26.0		0.000		0.000		$0.000		ERROR:#DIV/0!

						Liquid Concentrate*						12.1		24.2		0.000		0.000		$0.000		ERROR:#DIV/0!

						Ready-to-Feed						32.0		32.0		0.000		0.000		$0.000		ERROR:#DIV/0!

						Ready-to-Feed*						33.8		33.8		0.000		0.000		$0.000		ERROR:#DIV/0!



						*Based on USDA WIC Policy Memorandum #2011-6, dated June 1, 2011
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Page 2

				Displays Formulas in Bid Sheet - Do Not Use or Return, Page 2 of 2



				ALL FIGURES TO AT LEAST FOUR (4) DECIMAL PLACES



										All bolded cells will automatically populate from bidder's data entered into Page 1





				Physical Form,                    Product Brand Name,               and Unit Size		Reconstituted Ounces Per Unit
		Infant Age categories
		Number of Reconstituted Ounces Issued per Month (based on Max)**				Estimated Average # Infants by Form Based on 6 Months Average*				
Total Monthly Reconstituted Ounces to Bid
		Total Monthly Units
		Manufacturer's Lowest National Wholesale Price		Rebate Bid Per Unit
		Net Cost Per Unit

		Net Cost Total





		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		26		0-3 months		806		364		1		1		3,432		132		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		13				4-5 months		884		442		1		1

								6-11 months		624		312		1		1

		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		24.2		0-3 months		822.8		387.2		1		1		3,509		145		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		12.1**				4-5 months		895.4		459.8		1		1

								6-11 months		629.2		314.6		1		1



		Type:		Powdered		0		0-3 months		870		435		1		1		3,867		ERROR:#DIV/0!		$0.0000		$0.0000		$0.0000		ERROR:#DIV/0!

		Name:		0				4-5 months		960		522		1		1

		Ounces:		0.0				6-11 months		696		384		1		1



		Type:		Ready-to-Feed		32		0-3 months		832		384		1		1		3,520		110		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		896		448		1		1

		Ounces:		32				6-11 months		640		320		1		1

		Type:		Ready-to-Feed		33.8		0-3 months		811.2		371.8		1		1		3,549		105		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		912.6		473.2		1		1

		Ounces:		33.8**				6-11 months		642.2		338		1		1

																										Total Net		ERROR:#DIV/0!

				FF=Fully Formula Fed and PBF=Partially Breastfed																						Cost Per Month

				**Based on USDA WIC Policy Memorandum #2011-6, dated June 1, 2011
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APPENDIX B


Contract #0541, Infant Formula Rebate



Bidder’s Profile



A. COMPANY INFORMATION


Provide the below information, which will be used for contract administration. For example:  the legal business name, legal status (e.g., corporation, sole proprietor, etc.) and the year the entity was organized to do business as the entity now substantially exists, Washington State Uniform Business Identification (UBI) number, the home office address, and telephone and fax numbers, web site URL (if any), and organizational chart of the legal entity with whom the Purchasing Activity may execute any Contract arising from this IFB, including the names and titles of Bidder’s principal officers.

		1. Bidder’s Authorized Representative (Per Section 3.3 of the Solicitation):


2. Federal Tax Identification number:

		     

     





		3. WA State Department of Revenue Registration Tax number:

		     





		4. Company Internet URL Address (if available):

		     





		5. Company Contract Administrator  and Company Mailing Address:

		     







		6. Orders Sent To:

		     







		7. Payment Remittance:



		





B. RECIPROCITY


Firms bidding from California only: Is your firm currently certified as a small business under California Code, Title 2, Section 1896.12?  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  

C. REFERENCES


Provide a minimum of three (3) commercial or governmental references for which Bidder has delivered goods and/or services similar in scope as describe in the IFB. References will be evaluated on a pass/fail basis to determine Bidder’s ability to provide goods/services under the resulting Contract.

		1. Agency/Company Name:

		     



		Address:

		     



		Contact Person:

		     



		Telephone:

		     



		Email:

		     



		Job Description /Approx. Dollar Cost:

		     





		2. Agency/Company Name:

		     



		Address:

		     



		Contact Person:

		     



		Telephone:

		     



		Email:

		     



		Job Description /Approx. Dollar Cost:

		     





		3. Agency/Company Name:

		     



		Address:

		     



		Contact Person:

		     



		Telephone:

		     



		Email:

		     



		Job Description /Approx. Dollar Cost:

		     





D. SUBCONTRACTORS


Identify any subcontractors who will perform services in fulfillment of contract requirements; the nature of services to be performed and include federal tax identification (TIN) number for each 

Sub-contractor. If this Subcontractor is a Minority or Women Owned Business please include their page with a small company name, mark, or initial. Do not include any Social Security Numbers.

The Contractor, by including subcontractor(s) as part of your signed solicitation Response is your agreement to take complete responsibility, contract obligations, and liability for all actions of such subcontractors.  All Subcontractors are subject to an OSP approval/disapproval process. OSP reserves the right to approve or disapprove any subcontractor.


		Name/Address/Contact/Phone

		T.I.N #

		Brief description of Service Provided (e.g. testing, installation, etc).  OMWBE?



		     

		     

		     



		     

		     

		     



		     

		     

		     





E. SALES & ORDERING INFORMATION 


1. Sales Representative(s):  Indicate below the contact information and specific territories covered:


		Name:

		     

		Name:

		     



		Telephone:

		     

		Telephone:

		     



		Toll Free No.

		     

		Toll Free No.

		     



		Mobile Phone

		     

		Mobile Phone

		     



		Territory 

		     

		Territory

		     



		Fax:

		     

		Fax:

		     



		Email:

		     

		Email:

		     





2. Purchasing (Credit) Cards accepted:  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  


(Washington State Purchasing card is VISA) If yes, please list cards accepted:


 FORMCHECKBOX 
 Visa    FORMCHECKBOX 
 Master Card    FORMCHECKBOX 
 American Express    FORMCHECKBOX 
 Discover    FORMCHECKBOX 
 Other:      

NOTE: Bidder/Contractor shall not charge separate charge card fees if charge cards, as a form of payment, are offered in the bid.  Further, if the Bidder offer’s a Prompt Payment discount and the use of charge cards, charge cards may be used in satisfaction of the Prompt Payment discount.

F. Delivery Timeframe


Please specify delivery timeframe        days after receipt of order.  All deliveries must be made within seven (7) days after receipt of order. Bid submittals including a delivery time of longer than seven (7) will be considered non-responsive.

G. Minority or Women Owned Business Enterprise (MWBE): 


Is your firm a Minority/Women Owned Business?       

MWBE certification # 

H. Contractor Registration and Certification

The Bidder certifies to the Purchasing Authority, via this Appendix B, Bidder Profile, that its company is registered with the Secretary of Health and Human Services under the federal Food, Drug and Cosmetic Act and that its infant formulas satisfy FDA requirements, are in compliance with the Infant Formula Act of 1980 and all amendments, including all federal regulations issued pursuant to the Act.  This certification is a requirement of 7 CFR 246.10(g) and 7 CFR 246.16a(j)(2).

______________________________________________
________________________


Authorized Representative:




Date:


Bidder’s Company Name _________________________________                                             1




Page 1

				Western States Contracting Alliance (WSCA)

				Primary Milk-Based Formula Bid Sheet, Page 1 of 2



				CARRY ALL FIGURES TO FOUR (4) DECIMAL PLACES



						Instructions:		Enter manufacturer's name, product name, UPC code, powdered unit size, powdered reconstituted ounce per unit, lowest wholesale full truckload price per unit and rebate bid per unit in the chart below.  For liquid concentrate and RTF, fill out the row that corresponds to the unit size of the infant formula the bidder is submitting a bid.



								Data entry fields are in bold in yellow sections. Use the tab or arrow keys to move between fields.  Fill in only one unit size for each physical form.

								Calculations will be performed automatically within the spreadsheet in Page 2.

								Sign and Notarize this page.



						Manufacturer:

						
Physical Form		
Product Name Being Bid		
UPC Code		
Unit Size (in Ounces)		
Reconstituted Ounces Per Unit		
Manufacturer's Lowest National Wholesale Price		
Rebate Bid Per Unit		
Net Cost 
Per Unit		
Percent Rebate

						Powdered						0.0		0.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Liquid Concentrate						13.0		26.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Liquid Concentrate*						12.1		24.2		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Ready-to-Feed						32.0		32.0		0.0000		0.0000		$0.0000		ERROR:#DIV/0!

						Ready-to-Feed*						33.8		33.8		0.0000		0.0000		$0.0000		ERROR:#DIV/0!



						*Based on USDA WIC Policy Memorandum #2011-6

				**No assurance is given as to any minimum or maximum number of infant participants.  Likewise, no assurances are provided on the quantity, type, or physical forms that will be issued under the agreement that will become a result of this Invitation to Bid

				Bidder Acknowledgement / Certification

				The bidder hereby certifies that the company is registered under the Food, Drug and Cosmetic Act with the United States Department of Health & Human Services and its products are in compliance with Federal regulations issued pursuant to P.L. 100-137. Bids for all physical forms of formula must meet the requirements of 246.10 (e) (l)(iii) and 246.10(e)(2)(iii) and be suitable for the routine issuance to the majority of generally healthy, full term infants.

				Each infant formula product to be supplied under the terms of the contract complies with the Federal Food, Drug, and Cosmetic Act.

				The Bidder certifies that the company can and will supply the quantities of infant formula offered to meet one hundred percent (100%) of the WIC Program’s needs in all geographic areas.

				The Bidder hereby certifies that the materials submitted in response to this IFB and the price(s)/rate(s) offered on this Bid Form are true and accurate to the best of the Bidder's knowledge. 
The Bidder agrees that the price(s)/rate(s) offered herein shall remain in effect until CDPH awards the contract and throughout the duration of the contract and any extension period(s), with the exception of a change (price increase/decrease) in the manufacturer’s lowest national wholesale price.  In the event this occurs, the rebate will be adjusted accordingly.
The Bidder further understands that the above quoted rate(s) must include all of the Bidder's costs including operating expenses, labor, service call charges, diagnostic fees/estimates, transportation/travel costs, mileage or per diem expenses, equipment costs, supplies, annual inflation costs/rate adjustments, profit margin, etc.  By submitting this Bid Form the Bidder hereby claims its willingness to certify to and comply with all requirements and terms and conditions cited in this IFB and any attachment thereto.
The Bidder understands that its bid response will become a public document and will be open to public inspection.




				Signature																Date

				Notarized Signature: 

				Seal/Date
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				Primary Milk-Based Infant Formula Bid Sheet, Page 2 of 2



				ALL FIGURES TO AT LEAST FOUR (4) DECIMAL PLACES



										All bolded cells will automatically populate from bidder's data entered into Page 1





				Physical Form,                    Product Brand Name,               and Unit Size		Reconstituted Ounces Per Unit
		Infant Age categories
		Number of Reconstituted Ounces Issued per Month (based on Max)**				Estimated Average # Infants by Form Based on 6 Months Average*				
Total Monthly Reconstituted Ounces to Bid
		Total Monthly Units
		Manufacturer's Lowest National Wholesale Price		Rebate Bid Per Unit
		Net Cost Per Unit

		Net Cost Total





		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		26		0-3 months		806		364		2,610		453		6,643,572		255,522		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		13				4-5 months		884		442		1,520		194

								6-11 months		624		312		4,510		421

		Type:		Liquid Concentrate						FF		PBF		FF		PBF

		Name:		0		24.2		0-3 months		822.8		387.2		2,610		453		6,743,257		278,647		$0.0000		$0.0000		$0.0000		$0.0000

		Ounces:		12.1**				4-5 months		895.4		459.8		1,520		194

								6-11 months		629.2		314.6		4,510		421



		Type:		Powdered		0		0-3 months		870		435		34,752		14,940		120,952,614		ERROR:#DIV/0!		$0.0000		$0.0000		$0.0000		ERROR:#DIV/0!

		Name:		0				4-5 months		960		522		25,189		7,193

		Ounces:		0.0				6-11 months		696		384		74,773		11,045



		Type:		Ready-to-Feed		32		0-3 months		832		384		749		178		2,426,944		75,842		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		896		448		798		82

		Ounces:		32				6-11 months		640		320		1,473		128

		Type:		Ready-to-Feed		33.8		0-3 months		811.2		371.8		749		178		2,430,051		71,895		$0.0000		$0.0000		$0.0000		$0.0000

		Name:		0				4-5 months		912.6		473.2		798		82

		Ounces:		33.8**				6-11 months		642.2		338		1,473		128

																										Total Net		ERROR:#DIV/0!

																										Cost Per Month

				* Based on the average monthly number of infants using each physical form of infant formula.  The Participating Entities provided the most recent data that was available at the time (January-June 2011). Data excludes those infants exclusively breastfed or issued exempt infant formula

				**Based on USDA WIC Policy Memorandum #2011-6, dated June 1, 2011.

				FF = Fully Formula Fed and PBF = Partially Breastfed.

				Participation and infant formula data does not necessarily reflect actual issuance and redemption that will occur under the new contract.
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APPENDIX A
Contract #05411, Infant Formula Rebate
Statement of Work

1. SCOPE OF WORK

1.1.

1.2.

1.3.

1.4.

Rebates paid to Participating Entities under this Contract are limited to infant formula
purchased under the federally funded WIC Program with USDA, FNS funds.

WSCA Participating Entities will make decisions affecting this Contract by consensus. A majority
vote will be used if consensus cannot be reached.

Contractor will provide the products offered on Appendix C-1 and/or Appendix C-2 and offer a
per unit rebate for each unit size and physical form of the Primary milk-based and/or soy-based
infant formula it manufactures that meets the Specifications below.

Terms are not to be negotiated with respect to the following:
a. Length or number of extension periods,
b. Rebate amounts that will apply to the contract and any extension periods, and

c. The method by which the rebates will be calculated.

2. SPECIFICATIONS

The Primary Contract Milk-based infant formula for which a Rebate is offered under Contract
#05411 will meet the following specifications:

2.1

2.2

2.3

2.4

2.5

2.6

2.7

2.8

The Milk-based infant formula will be lactose containing and suitable for routine issuance to
the majority of generally healthy, full-term infants.

The Milk-based infant formula will meet the definition of an infant formula as stated in section
201(z) of the federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(z)), the requirements for an
infant formula under section 412 of the federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a),
and the regulations 21 CFR parts 106 and 107.

The Milk-based infant formula will satisfy all requirements under 7 CFR 246.10(e)(1)(iii) and 7
CFR 246.10(e)(2)(iii).

The Milk-based infant formula will contain at least 10 milligrams of iron per liter at standard
dilution and supply 67 kilocalories per 100 milliliters (i.e. approximately 20 kilocalories per
fluid ounce of infant formula) at standard dilution.

The Milk-based infant formula will be nutritionally complete not requiring the addition of any
ingredients other than water prior to being served in a liquid state.

The Milk-based infant formula will be available in liquid concentrate, powdered concentrate
and ready-to-feed.

The Primary Contract Soy-based infant formula for which a rebate is offered in response to
this IFB will meet the following specifications:

The Soy-based infant formula will be suitable for routine issuance to the majority of generally
healthy, full-term infants.





APPENDIX A,
#05411, Infant Formula Rebate
Statement of Work

2.9 The Soy-based infant formula will meet the definition of an infant formula as stated in section
201(z) of the federal Food, Drug, and Cosmetic Act (21 U.S.C. 321(z)), the requirements for an
infant formula under section 412 of the federal Food, Drug, and Cosmetic Act (21 U.S.C. 350a),
and the regulations 21 CFR parts 106 and 107.

2.10 The Soy-based infant formula will satisfy all requirements under 7 CFR 246.10(e)(1)(iii) and 7
CFR 246.10(e)(2)(iii).

2.11 The Soy-based infant formula will contain at least 10 milligrams of iron per liter at standard
dilution and supply 67 kilocalories per 100 milliliters (i.e. approximately 20 kilocalories per
fluid ounce of infant formula) at standard dilution.

2.12 The Soy-based infant formula will be nutritionally complete not requiring the addition of any
ingredients other than water prior to being served in a liquid state.

2.13 The Soy-based infant formula will be available in liquid concentrate, powdered concentrate
and ready-to-feed.

2.14 Contractor agrees to supply and pay a “per unit” Rebate on any new milk-based or soy-based
contract infant formulas, it introduces to the marketplace after the Contract is awarded.
Contractor agrees to provide the wholesale price of any new products at the time the product
is added to the contract. The rebate for infant formula added to the contract after the start
date (new and existing) will be calculated using the Wholesale Price of the formula at the time
the formula is approved for issuance by the Participating Entity.

2.15 Within ten (10) days of receipt of the Award notice, the Contractor will furnish OSP with a list
of their Milk-based infant formulas and/or Soy-based infant formula that meet the FDA
requirements for an infant formula. These formulas will be included in the contract. The list
will not include WIC eligible Exempt Infant Formula or WIC-Eligible Medical Foods. The list will
include the Contractor’s nationally published best full truckload wholesale price, at the time of
the Bid opening, for each unit size and physical form of infant formula.

2.16 The Rebate offered for each unit size and physical form of the Primary Contract milk-based or
soy-based infant formula, as specified on the Infant Formula Bid Price Sheet (Appendix C) will
be converted to a Percent Discount and used to calculate the Rebate for the corresponding
physical form of each Milk-based or Soy-based Contract Infant Formula. The Percent Discount
is multiplied by the bidder’s nationally published best full truckload wholesale price to
establish the rebate for the contract infant formulas.

3.0 USE OF PRIMARY CONTRACT INFANT FORMULA

Participating Entities will approve the Primary Contract Formula. Primary Contract Formula will be
the first choice of issuance to infants covered by this contract. Participating Entities are not
required to approve or issue the manufacturer's entire product line of milk-based or soy based
contracted infant formula. Participating Entities reserve the right to issue non-contract brands of
infant formula according to the Participating Entity’s agency policy per Appendix G (see Part One,
IFB document). Participation and usage data provided in the IFB does not necessarily reflect
actual issuance and redemption that will occur under the new Contract.





APPENDIX A,
#05411, Infant Formula Rebate
Statement of Work

4.0 CONTRACT INFANT FORMULA AVAILABILITY

4.1

4.2

By September 1, 2012, the Primary Contract Infant Formula will be in full statewide
distribution. Full statewide distribution means the formula is readily available from wholesale
suppliers that supply WIC authorized retail vendors for each Participating Entity.

The Contractor will manufacture and make available supplies of Primary Contract Infant
Formula in sufficient quantity to serve WIC participants of the Participating Entities through
their wholesale distribution system.

5.0 WHOLESALER NOTIFICATION

5.1

By July 1, 2012, the Contractor(s) will contact wholesale suppliers in the geographic service
locations of all of the Participating Entities to notify them of the Contract award and the
implementation date of the Primary Contract Infant Formula under the Contract. Participating
Entities will provide lists and/or mailing labels of wholesale suppliers prior to July 1, 2012, if
requested.

6.0 PRODUCT CHANGES

6.1

6.2

6.3

Contractor must give Participating Entities at least Ninety (90) calendar days advance written
notice of planned changes in formulation, product name, reconstituted amount per unit,
product packaging including size, weight and/or label, and discontinuation of their Primary
Contract Infant Formula and other formulas in their product line. The Contractor will provide
electronically product labels showing any changes.

Contractor will cooperate with a Participating Entities to plan and execute a communication
strategy regarding product changes when a Participating Entity determines product change
information will be distributed to WIC clinics, authorized retail vendors and/or the medical
community.

Contractor will provide prorated Rebates (i.e. the same Percent Discount as remitted for the
Primary Contract Infant Formula) should any of the milk-based or soy-based Contract Infant
Formula be discontinued, reformulated or produced in a different can size, or should any new
product be introduced which is designed to take the place of the milk-based or soy-based
Contract Infant Formula. If the Contractor discontinues production of the Primary Contract
formula, it must provide a rebate that yields the same net cost per ounce for the replacement
formula.

7.0 WHOLESALE PRICE CHANGES

7.1

7.2

Contractor will provide written notification to Purchasing Authority and all Participating
Entities of wholesale price changes. Notification will be provided at the same time other
customers are notified of the change. The notification will include both the effective date and
the amount of the change for all products meeting the Primary Contract Formula definition.

Effective after the Bid opening and throughout the term of the Contract, any increase or
decrease in the wholesale price per unit will be matched by a cent-for-cent increase or
decrease in the Rebate per unit and be applied the first day of the month following the
wholesale price changes. This applies to all products meeting the Contract Infant Formula
definition.
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7.3

Changes in rebate amounts (other than cent-for-cent adjustments) are prohibited for the full
term of this Contract, including any and all Contract extensions, per USDA, FNS regulations.

8.0 FAILURE TO SUPPLY SUFFICIENT QUANTITIES

8.1

8.2

8.3

8.4

8.5

8.6

Supply problems are defined as incidents when product is not available to wholesalers and
chain store distribution centers.

A Participating Entity will notify the Contractor within twenty-four (24) hours of any report
that the Milk-based or Soy-based Contract Infant Formula is not available or available in an
inadequate supply through a wholesale supplier in their service location. The Contractor will
investigate the alleged supply problem and notify the Participating Entity of its findings within
forty-eight (48) hours.

Contractor will notify Purchasing Authority and all Participating Entities immediately of the
supply problem. OSP will work with the Contractor to immediately remedy the supply
problem through direct shipments of product to affected areas, substitution of another
product in the Contractor’s product-line, or any other immediate solution approved by OSP.

If the Contractor is unable to supply sufficient quantities of a contract brand infant formula,
Participating Entities will first issue the same contract brand infant formula in a different
physical form to address the shortage as long as supply for that form is sufficiently available.

If the Purchasing Authority is not satisfied with Contractor’s remedy proposed in Section 9.3
above, Contractor will pay the contracted rebate amount for alternate FDA approved infant
formulas substituted the Participating Entities until the supply problem is resolved.

Contractor is not responsible for lack of Milk-based and/or Soy-based Contract Infant Formula
inventory at the retail level due to the failure of individual retail vendors to appropriately
order stock from their wholesale supplier.

9.0 MONTHLY INVOICES AND DOCUMENTATION

9.1

9.2

9.3

9.4

Each Participating Entity will send the Contractor a monthly invoice with supporting
documentation. The invoice and documentation will list the number of units that qualify for a
Rebate, the Rebate per unit, and the dollar amount due thirty (30) calendar days from the
date of the invoice receipt.

The first monthly invoice will be no earlier than November 15, 2012 reflecting information
about Contract Infant Formula that qualified for a Rebate in October 2012.

Invoices will continue past the Contract termination date to account for all Food Instruments
(FI) issued during the term of the Contract. This is necessary because FI may be valid to be
paid up to ninety (90) days after the issuance date although some Participating Entities use a
shortened time period (e.g. 60 days). For example, Fl issued the last day of the Contract
(September 30) may be valid to be paid up to ninety (90) days later (December 29).

The monthly invoice will list the name and address of the person to whom the Rebate
payment will be sent. Descriptions of each Participating Entity’s method for determining a
reasonable estimate or an actual count of the number of units that qualify for a Rebate are in
Appendix G.
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9.5 Participating Entity documentation used to support the monthly invoice will vary in format
due to differences in information systems.

9.6 Participating Entities reserve the right to change the format of the monthly invoice and
associated documentation as needed due to informational system changes. Rebate invoices
for January through June 2011 are provided in Appendix G for each Participating Entity.

9.7 When possible, Participating Entities will provide an electronic data file to validate the
monthly invoice. The minimum information that they will provide is: food instrument number,
pseudo vendor identification number, food package identification, product name, number of
units authorized to purchase, effective date of food instrument, redemption date of food
instrument, and redeemed amount. Participating Entities will work with Contractor regarding
available data elements.

10.0 REBATE PAYMENT

Contractor will make Rebate payments directly to each Participating Entity. The Rebate will be
calculated using the Rebate per unit in effect on the first day of the month the FI was paid.
Rebate payments are due thirty (30) calendar days from the receipt of invoice.

11.0 LATE REBATE PAYMENT

Contractor will be assessed a penalty for late payments. The penalty will be one (1) percent of
the invoiced amount.

12.0 INVOICE DISPUTES OR ERRORS

12.1 All invoice disputes will be resolved on a state-by-state basis by the Contractor contacting the
Participating Entity.

12.2 All invoice disputes must be settled by closeout of the federal fiscal year in which the dispute
occurs.

12.3 The Contractor will notify the Participating Entity of any dispute or believed error within
ninety (90) calendar days of receiving the invoice. The notice will be in writing and will
describe the specific nature of the dispute or believed error. Failure by the Contractor to
notify the Participating Entity within the ninety (90) calendar day period will constitute a
waiver and release of any dispute or error.

12.4 The Participating Entity will notify the Contractor of any invoice error in the rebate calculation
within sixty (60) calendar days of issuing the invoice. The notice will be in writing and will
describe the specific error. Participating Entities agree to resolve errors promptly.

12.5 The Contractor cannot withhold or offset (payment reduction from invoiced amount) rebate
payments under any circumstances.

12.6 Participating Entities agree to make every effort to validate billings. The Participating Entity
will work with the Contractor to determine the best method of repayment if a refund is due
the Contractor.

12.7 If an invoice dispute occurs about which the Participating Entity and Contractor cannot reach
agreement, the Participating Entity or Contractor may request an independent review.

13.0 RECORD RETENTION AND AUDITS





APPENDIX A,
#05411, Infant Formula Rebate
Statement of Work

13.1 Contractor and the Participating Entities will maintain documentation relevant to Rebate
invoices and payments for six (6) years after the termination of the Contract.

13.2 Contractor’s records relevant to rebate invoices and payments will be subject to review or
audit, at any reasonable time and upon reasonable notice, by OSP, Participating Entities, the
USDA, Office of the Inspector General, Comptroller General of the United States, or their
representatives.

13.3 Participating Entity FlI data used in the calculation of units that qualify for a rebate and
working documents and reports used in the preparation of monthly invoices will be subject to
review or audit, at any reasonable time and upon reasonable notice, by the Contractor or their
representatives.

13.4 Participating Entity data that is confidential under federal, tribal or state law is not subject to
review or audit by the Contractor or their representatives.

14.0 DEVIATIONS FROM THE SCOPE OF THE CONTRACT

Contractor will not approach a Participating Entity with any offer that deviates in any manner from
the scope of the Contract.

15.0 DISASTER/SUPPLY INTERRUPTION CONTINGENCY PLANS

15.1 Contractor will provide OSP with a supply source interruption contingency plan within thirty
(30) calendar days of the Contract award. The plan will include a description of how the
Contractor will ensure Contract Infant Formula will be available to WIC authorized retail
vendors in the event of a supply source interruption or other circumstance that affects the
Contractor's ability to provide the Contract Infant Formula through its normal wholesale
delivery system.

15.2 Within forty eight (48) hours of a disaster, when retail food delivery systems may be or are
interrupted, state agencies will notify the contractor of the disaster if it is in the geographic
areas served by the state agency. Within twenty-four (24) hours of being notified of the
disaster and interruption of the retail food delivery system, the contractor will notify the state
agency whether it is supplying milk-based or soy-based Primary Contract Infant Formula to any
public or private disaster relief organizations in the geographic area of the disaster and the
name of the organizations and their primary contact.

16.0 INFANT FORMULA SAMPLE

Contractor will NOT be required to provide infant formula samples to any of the Participating
Entities. This provision is made in accordance with USDA, FNS Guidelines.

17.0 TRANSITION COMMUNICATION PLAN

17.1 Contractor will provide Purchasing Authority with a transition communication plan within
thirty (30) calendar days of contract award. The plan will include a description of how the new
Contractor will assist Participating Entities with communicating information about the new
Contract.
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17.2 Contractor will make available advertising art/graphics in suitable electronic format to
Participating Entities to be used for the development of materials used to communicate
information on the new Contract.

17.3 Participating Entities will work cooperatively with the Contractor to assure written
communication occurs with health care providers, hospitals and retailers thirty (30) calendar
days prior to Contract start date.

17.4 Food Instruments with a “first day of use” date prior to October 1, 2012 will be rebated under
Contract no. 06406. Food Instruments with a “first day of use” date October 1, 2012 or later
will be rebated under Contract no. 05411. Contractors should anticipate a transition period
with a change to a Primary Contract Infant Formula. The transition process may vary
significantly between Participating Entities. It is probable that for some Participating Entities,
the number of cans reflected on rebate invoices in the first few months will not be reflective
of usage through the term of the Contract.

18.0 COMMUNICATION AND ADVERTISING

18.1 Contractor will not distribute any written communication connecting the WIC Program and
the milk and soy based Contract Infant Formula without prior review and written consent by
the Participating Entity(s) in the planned distribution area.

18.2 Contractor will not advertise or publish information concerning this Contract in any form or
media without prior review and written consent from OSP.

18.3 Contractor will provide advertising art/graphics in suitable electronic format upon request.

18.4 Participating Entities will work cooperatively with the Contractor to ensure that documents
printed and distributed by WIC Programs are accurate.

18.5 Use of WIC Service Marks:

a. Manufacturer acknowledges that the WIC Acronym and the WIC Logo are service marks
owned by the Department of Agriculture (USDA), and that all rights therein and goodwill
pertaining thereto belong exclusively to USDA per Supplement Food Policy Division (SFPD)
Policy Memo 2009-1, dated December 31, 2008 and FNS Instruction 800-2 dated June 21,
1992.

b. Manufacturers shall not use these service marks in any manner on its goods or their
containers or packaging or on tags or labels affixed thereto. Manufacturer also shall not
use the WIC Logo in advertising or other promotional materials (collectively:
“advertising”).

c. Manufacturer shall not use the WIC Acronym in advertising in any manner that is likely to
cause confusion, mistake, or deception as to the affiliation, connection, or association of
Manufacturer with the WIC Program, or as to the sponsorship or approval of
Manufacturer’s goods, services, advertising, or commercial activities, including nutritional
message(s), by the WIC Program, USDA, or the State agency.

d. Manufacturer shall include the following statement with any use of the WIC Acronym in
advertising: “WIC is a registered service mark of the U.S. Department of Agriculture for
USDA’s Special Supplemental Nutrition Program for Women, Infants and Children.”

19.0 CONFIDENTIALITY
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Contractor will not share or disclose any records identifying WIC participants by name and/or
address, per 7 CFR 246.26(d). Contractor will not have access to any information about a retailer
that individually identifies the vendor, except for the vendor’s name, address, website, email,
store type and authorization status per 7 CFR 246.26(e).

20.0 FULL NUTRITIONAL BENEFIT (FNB)

The Participating Entities will issue infant formula in accordance with 7 CFR 246.10(e)(1) through
(e)(3) and (e)(9). In addition, the Participating Entities will, if necessary to provide the full
nutritional benefit (FNB), use the methodology outlined in 7 CFR 246.10(h) when issuing infant
formula. The Participating Entities reserves the right to issue infant formula using this
methodology at their discretion.

21.0 SOVEREIGN IMMUNITY

A Participating Entity does not waive its sovereign immunity by entering into the Contract and
fully retains all immunities and defenses provided by law with respect to any action based on
the Contract.

The intent of this section is to indicate that a “participating entity” does not waive any sovereign
immunity it may otherwise retain, merely by virtue of its participation in this contract. This
contract does not otherwise attempt to describe or explain what sovereign immunity, if any,
may have been retained by any specific “participating entity”.

22.0 PRODUCT RECALL

If there is a recall of any of the contract formulas, the Contractor shall immediately notify the
Procurement Coordinator and one other designee for each Participating Entity by telephone,
email and facsimile. This notification shall include the following information for the formula
being recalled: the name of the specific formula (formulation), the container size(s), the form
(powder, liquid concentrate, and/or ready-to-feed), the lot number(s), the expiration date(s),
the inventory code(s), the address where the product should be returned, the specific problem
or concern with the product, and the name, phone number and email address of the
Contractor’s employee who is the contact person with respect to the recall. If WIC participants
are unable to exchange recalled formula at the store from which it was purchased, the
Contractor shall replace or reimburse the Participating Entities, free of charge, any containers of
recalled contract brand infant formula provided to WIC participants through food instruments or
free samples.

23.0 STATE OF MARYLAND SPECIAL PROVISION (REGARDING BISPHENOL-A (BPA)PROHIBITION)
Contractor agrees to accommodate the State of Maryland and/or any other Participating Entity
whose state adopts similar prohibition(s)/legislation by providing the Primary contract Milk based
and/or Soy based Infant Formula in BPA free packaging, regardless of formula type (powdered or
liquid).

Senate Bill 151 provides:
“(C) except as provided in Subsection G of this section, on or after July 1, 2014:

(1) The state may not purchase infant formula in containers containing more than 0.5 parts
per billion of Bisphenol-A and
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(2) a person may not manufacture , knowingly sell, or distribute in commerce a container of
infant formula containing more than 0.5 parts per billion of Bisphenol-A

(G) if the Secretary certifies that the safety concerns for Bisphenol-A are resolved by
additional research or if implementation of subsection C of this section would adversely affect
the health or well-being of children or adults, the secretary may suspend implementation of
subsection C of this section.”







