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I.  INTRODUCTION

A.
PURPOSE OF THIS REQUEST FOR PROPOSALS

The State of New Mexico, Purchasing Division (SPD) of the General Services Department, is requesting proposals, on behalf of all New Mexico State Agencies, Local Public Bodies and the Western States Contracting Alliance (WSCA) for Managed Print Services. The State wishes to enter into competitive Master Price Agreements (APPENDIX K) pursuant to the NM State Procurement Code, 13-1-28 et seq., NMSA 1978. 
Offerors are required to submit a single proposal. Each proposal will be evaluated based on merit, references, documented quality of proposed resources supporting the proposed services and cost. 

The goal is to establish a list of qualified vendors from which state Agencies and other qualified purchasers can select for Managed Print Services contracts.
Following the establishment of the SPA by the State Purchasing Agent, state executive branch Agencies/departments and other public entities (i.e., other branches of government, local government, municipalities, counties, cities, etc.) may choose Managed Print Services vendors from those listed under the SPA.

Following the establishment of a Participating Addendum other states, local public bodies or government entities may choose Managed Print Services vendors from those listed on the SPA.

B.
BACKGROUND INFORMATION

The State of New Mexico and other WSCA States are looking for a vendor that will take over the printer and copier fleet to optimize the print environment and reduce document spend through the consolidation of assets and having balanced deployment of multifunction devices.  The State is looking to partner with companies that can provide the appropriate managed services to ensure the success of this program and future improvements. Companies that can demonstrate their expertise in managing the output environment in order to allow employees to concentrate on their core competencies will be considered.  
States that have signed intents to participate are; Louisiana, Nevada, Hawaii, Washington, Montana, Mississippi, Minnesota, South Dakota, Utah and of course New Mexico.
C.
SCOPE OF PROCUREMENT

This procurement and the resulting SPA shall be limited to the Managed Print Services, as cited in the RFP.  The initial term of the Price Agreement(s) shall be for two calendar years.  After the first two years, the State Purchasing Agent reserves the option of renewing any of the initial price agreement(s) for two (2) additional two (2) year terms.  In no case will the price agreement(s), including all renewals thereof, exceed a total of six (6) years in duration.  The proposed price for services must remain fixed for the first two years and will only be adjusted by mutual agreement thereafter at renewal time. Any price increases will at the discretion of the contract administrator all decreases will be approved immediately.
This procurement will result in a multiple source award.  Offerors can propose specific states or a named group of states but it should be clear in their proposal what their coverage includes.  The intent of this RFP is to look for nationwide providers.
D.
PROCUREMENT MANAGER

SPD has assigned a Procurement Manager who is responsible for the conduct of this procurement whose name, address, telephone number and e-mail address are listed below:


Name:

Gerrie Becker, Procurement Manager


Address: 
State Purchasing Division



1100 St. Francis Dr. Room 2016 




Santa Fe, New Mexico 87505

Telephone:
(505) 476-3121

Fax:

(505) 827-2484 


Email:

Gerrie.Becker@state.nm.us
All deliveries of responses via express carrier must be addressed as follows:


Name:


  Gerrie Becker, Procurement Manager


Reference RFP Name:  Managed Print Services RFP#20-000-00-00040

Address:

  State Purchasing Division





  1100 St. Francis Dr. Room 2016 





  Santa Fe, New Mexico 87505

Any inquiries or requests regarding this procurement should be submitted, in writing, to the Procurement Manager.  Offerors may contact ONLY the Procurement Manager regarding this procurement.  Other state employees or Sourcing Team members do not have the authority to respond on behalf of the SPD. 

E.
DEFINITION OF TERMINOLOGY

This section contains definitions of terms used throughout this procurement document, including appropriate abbreviations:
“Agency” means the State Purchasing Division of the General Services Department

“Agreement Administrator” shall mean the State Purchasing Division of the General Service Department.

“ Authorized Purchaser” means an individual authorized by a Participating Entity to place orders against this contract.
“Business Hours” means 8:00 AM thru 5:00 PM Mountain Standard or Mountain Daylight Time, whichever is in effect on the date given.

“BW” means black and white.

“Close of Business” means 5:00 PM Mountain Standard or Daylight Time, whichever is in use at that time.
“Color” means any copy other than standard black and white.
"Contract" means a written agreement for the procurement of items of tangible personal property, services or professional services

"Contractor" shall mean the successful Offeror who enters into a SPA with SPD; and a successful Offeror who, upon selection from among vendors on the SPA, contracts for a specific Managed Print Services project by an Agency.
"Determination" means the written documentation of a decision of a procurement manager including findings of fact required to support a decision.  A determination becomes part of the procurement file

"Desirable" – the terms "may", "can", "should", "preferably", or "prefers" identify a desirable or discretionary item or factor

“Finalist” means an Offeror and/or Offerors who meet all the mandatory specifications of this Request for Proposals and whose score on evaluation factors is sufficiently high to merit further consideration by the Sourcing Team.
“Hourly Rate” means the proposed fully loaded maximum hourly rates that include travel, per diem, fringe benefits and any overhead costs for contractor personnel, as well as subcontractor personnel if appropriate.

“IT” means Information Technology

“LPB” means local public body.

"Mandatory" – the terms "must", "shall", "will", "is required", or "are required", identify a mandatory item or factor.  Failure to meet a mandatory item or factor will result in the rejection of the Offeror’s proposal.
“MFP” means multi-function printer.

"Multiple Source Award" means an award of an indefinite quantity contract for one or more similar services to more than one Offeror.

"Offeror" is any person, corporation, or partnership who chooses to submit a proposal.
“PPM” means print per minute.

"Price Agreement" means a definite quantity contract or indefinite quantity contract which requires the contractor to furnish services to the Procuring Agency.   

"Procurement Manager" means the person or designee authorized to manage or administer a procurement requiring the evaluation of competitive sealed proposals

"Procuring Agency" means any governmental agency procuring Managed Print Services from the Statewide Price Agreement.
“Project” means a temporary process undertaken to solve a well-defined goal or objective with clearly defined start and end times, a set of clearly defined tasks, and a budget. The project terminates once the project scope is achieved and project acceptance is given by the project executive sponsor.
"Project Manager" is a Procuring Agency employee assigned by the Procuring Agency to oversee the contract work.

"Request for Proposals" or "RFP" means all documents, including those attached or incorporated by reference, used for soliciting proposals

"Responsible Offeror" means an Offeror submitting a responsive proposal and who has furnished, when required, information and data to prove that its financial resources, production or service facilities, personnel, service reputation and experience are adequate to make satisfactory delivery of the services described in the proposal

"Responsive Offer" or "Responsive Proposal" means an offer or proposal which conforms in all material respects to the requirements set forth in this request for proposals.  Material respects of a request for proposals include, but are not limited to price, quality, quantity or delivery requirements.

“Solicited and Awarded” means an Invitation to Bid or RFP was made available to the general public, through any means.
"Sourcing Team" means a body appointed to perform the evaluation of Offerors proposals, also referred to as Evaluation Committee.

"Sourcing Team Report" means a report prepared by the Procurement Manager and the Sourcing Team for contract award.  It will contain written determinations resulting from the procurement

“SPA” means Statewide Price Agreement entered into by SPD for agencies to cut a contract against.

“SPD” means State Purchasing Division of the New Mexico State General Services Department

"Staff" means an individual who is full-time, part-time, or an independently contracted employee with the Offerors company.  

“State (the State)” means the State of New Mexico.

“State Entity” means any state entity that is eligible under the procurement code to use the Statewide Price Agreement.

"State Purchasing Agent” means the purchasing agent for the State of New Mexico or a designated representative.
“WSCA” means Westerns States Contracting Alliance.
F.
PROCUREMENT LIBRARY

A procurement library has been established.  Offerors are encouraged to review the material contained in the Procurement Library by selecting the link provided in the electronic version of this document through your own internet connection or by contacting the Procurement Manager and scheduling an appointment.   The library contains information listed below:

Procurement Regulations and Request for Proposal – RFP instructions: http://www.generalservices.state.nm.us/statepurchasing/
.

II. CONDITIONS GOVERNING THE PROCUREMENT

This section of the RFP contains the schedule, description and conditions governing the procurement.  

A.
SEQUENCE OF EVENTS

The Procurement Manager will make every effort to adhere to the following schedule:

	Action
	Responsible Party
	Due Dates

	1.  Issue RFP
	 SPD
	March 9, 2012

	2.  Distribution List
	 SPD
	March 23, 2012

	3.  Pre-Proposal Conference
	 SPD
	April 4, 2012

	4.  Deadline to submit 

     Questions
	Potential Offerors
	April 9, 2012

	5.  Response to Written 

     Questions
	Procurement Manager
	April 18, 2012

	6.  Submission of Proposal
	Potential Offerors
	May 3, 2012

	7.  Proposal Evaluation
	Sourcing Team
	May 4, 2012 thru May 18, 2012

	8.  Selection of Finalists
	Sourcing Team
	May 18, 2012

	9.  Best and Final Offers
	Finalist Offerors
	May 31,2012

	10.  Oral Presentation
	Finalist Offerors
	June 10, 2012 thru June 11, 2012

	11.  Finalize Price Agreements
	SPD/Finalist Offerors
	June 12, 2012 thru June June 26, 2012

	12.  Price Agreement Awards
	SPD/ Finalist Offerors
	June 26, 2012

	13.  Protest Deadline
	SPD
	July 12, 2012


B.
EXPLANATION OF EVENTS

The following paragraphs describe the activities listed in the sequence of events shown in Section II, Paragraph A, above.

1.
Issuance of RFP

This RFP is being issued on behalf of the New Mexico State General Services Department, State Purchasing Division (SPD) and WSCA on March 9, 2012. 
2.
Distribution List Response Due

Potential Offerors should hand deliver, return by facsimile or registered or certified mail the "Acknowledgement of Receipt of Request for Proposals Form" that accompanies this document, APPENDIX B, to have their organization placed on the procurement distribution list.  The form should be signed by an authorized representative of the organization, dated and returned to the Procurement Manager by 3:00 pm MST on March 23, 2012. 

The procurement distribution list will be used for the distribution of written responses to questions.  Failure to return the Acknowledgement of Receipt form shall constitute a presumption of receipt and rejection of the RFP, and the potential Offeror’ s organization name shall not appear on the distribution list.

3.
Pre-Proposal Conference
A pre-proposal conference will be held as indicated in the sequence of events beginning at 10:00am Mountain Standard Time/Daylight Time in the Bid Room on the 1st Floor of the Joseph Montoya Building at 1100 S. St. Francis Dr. Santa Fe, NM 87505.  Potential Offeror(s) are encouraged to submit written questions in advance of the conference to the Procurement Manager (see Section I, Paragraph D).  The identity of the organization submitting the question(s) will not be revealed.  Additional written questions may be submitted at the conference.  All written questions will be addressed in writing on the date listed in the Sequence of Events. A public log will be kept of the names of potential Offeror(s) that attended the pre-proposal conference.

Attendance at the pre-proposal conference is highly recommended, but not a prerequisite for submission of a proposal.
4.
Deadline to Submit Written Questions

Potential Offerors may submit written questions to the Procurement Manager as to the intent or clarity of this RFP until 3:00 pm Mountain Standard Time/Daylight Time as indicated in the sequence of events.  All written questions must be addressed to the Procurement Manager as declared in Section I, Paragraph E. 

5.
Response to Written Questions

Written responses to written questions will be distributed as indicated in the sequence of events to all potential Offerors whose organization name appears on the procurement distribution list. An e-mail copy will be sent to all Offeror’s that provide Acknowledgement of Receipt Forms described in II.B.2 before the deadline.  Additional copies will be posted to: http://www.generalservices.state.nm.us/statepurchasing/
6.
Submission of Proposal

ALL OFFEROR PROPOSALS MUST BE RECEIVED FOR REVIEW AND EVALUATION BY THE PROCUREMENT MANAGER OR DESIGNEE NO LATER THAN 3:00 PM MOUNTAIN STANDARD TIME/DAYLIGHT TIME ON MAY 3, 2012.  Proposals received after this deadline will not be accepted.  The date and time of receipt will be recorded on each proposal.  
Proposals must be addressed and delivered to the Procurement Manager at the address listed in Section I, Paragraph D.  Proposals must be sealed and labeled on the outside of the package to clearly indicate that they are in response to the Managed Print Services Request for Proposals # 20-000-00-00040.  Proposals submitted by facsimile, or other electronic means, will not be accepted.

A public log will be kept of the names of all Offer organizations that submitted proposals.  Pursuant to Section 13-1-116 NMSA 1978, the contents of proposals shall not be disclosed to competing potential Offerors during the negotiation process.  The negotiation process is deemed to be in effect until the contract is awarded pursuant to this Request for Proposals has been fully executed.

7.
Proposal Evaluation

A Sourcing Team will perform the evaluation of proposals.  This process will take place as indicated in the sequence of events, depending upon the number of proposals received.  During this time, the Procurement Manager may initiate discussions with Offerors who submit responsive or potentially responsive proposals for the purpose of clarifying aspects of the proposals. However, proposals may be accepted and evaluated without such discussion.  Discussions SHALL NOT be initiated by the Offerors.
8.
Selection of Finalists

The Sourcing Team will select and the Procurement Manager will notify the finalist Offerors as per schedule Section II, A Sequence of Events or as soon as possible. A schedule for the oral presentation and demonstration will be determined at this time.

9.
Best and Final Offers

Finalist Offerors may be asked to submit revisions to their proposals for the purpose of obtaining best and final offers by as per schedule Section II, A Sequence of Events or as soon as possible. Best and final offers may also be clarified and amended at finalist Offeror’s oral presentation and demonstration.

10.
Oral Presentations

Finalist Offerors may be required to conduct an oral presentation at a location to be determined as per schedule Section II, A Sequence of Events or as soon as possible. Whether or not oral presentations will be held is at the discretion of the Sourcing Team and SPD.

11.
Finalize Statewide Price Agreements

The SPA will be finalized with the most advantageous Offerors as per schedule Section II, A Sequence of Events or as soon thereafter as possible.  This date is subject to change at the discretion of the State Purchasing Division.  In the event that mutually agreeable terms cannot be reached within the time specified, the State Purchasing Division reserves the right to finalize a SPA with the next most advantageous Offerors without undertaking a new procurement process.

12.
Price Agreement Awards

After review of the Sourcing Team Report and the signed SPA, the State Purchasing Division will award the SPA as per the schedule in Section II, A Sequence of Events or as soon as possible thereafter.  This date is subject to change at the discretion of the State Purchasing Division.

The contract shall be awarded to the Offerors whose proposals are most advantageous to the State of New Mexico and other WSCA States, taking into consideration the weighted evaluation factors set forth in this RFP.  The most advantageous proposal may or may not have received the most points.  The award is subject to appropriate State and WSCA approvals.

13.
Protest Deadline

Any protest by an Offeror must be timely and in conformance with Section 13-1-172 NMSA 1978 and applicable procurement regulations.  The 15 calendar day protest period shall begin on the day following the award of SPAs and will end at 5:00 pm Mountain Standard Time/Daylight Time on the 15th day.  Protests must be written and must include the name and address of the protestor and the request for proposal number.  It must also contain a statement of the grounds for protest including appropriate supporting exhibits and it must specify the ruling requested from the State Purchasing Agent. The protest must be delivered to:

Lawrence O. Maxwell, State Purchasing Agent

State Purchasing Division

1100 St. Francis Dr., Room 2016

Santa Fe, NM  87505

Protests received after the deadline will not be accepted.

C.
GENERAL REQUIREMENTS

1. 
Acceptance of Conditions Governing the Procurement

Potential Offerors must indicate their acceptance of the Conditions Governing the Procurement section in the letter of transmittal.  Submission of a proposal constitutes acceptance of the Evaluation Factors contained in Section V of this RFP. 

2. 
Incurring Cost

Any cost incurred by the potential Offeror in preparation, transmittal, and/or presentation of any proposal or material submitted in response to this RFP shall be borne solely by the Offeror.

Any cost incurred by the Offeror for set up and demonstration of the proposed equipment and/or system shall be borne solely by the Offeror.

3. 
Prime Contractor Responsibility

Any SPA that may result from this RFP shall specify that the prime contractor is solely responsible for fulfillment of any contract with a state agency which may derive from this RFP. The state agency hiring a vendor from the SPA will make payments to only the prime contractor.

4. 
Subcontractors

The use of subcontractors is allowed. The prime contractor shall be wholly responsible for the entire performance of the SPA whether or not subcontractors are used.  Additionally, the prime contractor must receive approval, in writing, from the agency hiring from the SPA, before any subcontractor is used during the term of this agreement.

5. 
Amended Proposals

An Offeror may submit an amended proposal before the deadline for receipt of proposals. Such amended proposals must be complete replacements for a previously submitted proposal and must be clearly identified as such in the transmittal letter.  The Agency personnel will not merge, collate, or assemble proposal materials.
6. 
Offerors Rights to Withdraw Proposal

Offerors will be allowed to withdraw their proposals at any time prior to the deadline for receipt of proposals.  The Offeror must submit a written withdrawal request addressed to the Procurement Manager and signed by the Offeror’ s duly authorized representative.

The approval or denial of withdrawal requests received after the deadline for receipt of the proposals is governed by the applicable procurement regulations.

7. 
Proposal Offer Firm

Responses to this RFP, including proposal prices for services, will be considered firm for one hundred twenty (120) days after the due date for receipt of proposals or ninety (90) days after the due date for the receipt of a best and final offer, if the Offeror is invited or required to submit one.

8. 
Disclosure of Proposal Contents

The proposals will be kept confidential until negotiations are completed by SPD.  At that time, all proposals and documents pertaining to the proposals will be open to the public, except for material that is clearly marked proprietary or confidential. The Procurement Manager will not disclose or make public any pages of a proposal on which the potential Offeror has stamped or imprinted "proprietary" or "confidential" subject to the following requirements.

Proprietary or confidential data shall be readily separable from the proposal in order to facilitate eventual public inspection of the non-confidential portion of the proposal.  Confidential data is normally restricted to confidential financial information concerning the Offeror’ s organization and data that qualifies as a trade secret in accordance with the Uniform Trade Secrets Act, Sections 57-3A-1 to 57-3A-7 NMSA 1978.  The price of products offered or the cost of services proposed shall not be designated as proprietary or confidential information.

If a request is received for disclosure of data for which an Offeror has made a written request for confidentiality, SPD shall examine the Offeror’ s request and make a written determination that specifies which portions of the proposal should be disclosed.  Unless the Offeror takes legal action to prevent the disclosure, the proposal will be so disclosed.  The proposal shall be open to public inspection subject to any continuing prohibition on the disclosure of confidential data.

9. 
No Obligation

This procurement in no manner obligates the State of New Mexico or any WSCA State or any of its Agencies to the use of Offeror services until a valid written contract is awarded and approved by appropriate authorities. 
10. 
Termination

This RFP may be canceled at any time and any and all proposals may be rejected in whole or in part when SPD determines such action to be in the best interest of the State of New Mexico. 

11. 
Sufficient Appropriation

Any SPA or contract awarded as a result of this RFP process may be terminated if sufficient appropriations or authorizations do not exist.  Such terminations will be effected by sending written notice to the contractor.  The Agency’s decision as to whether sufficient appropriations and authorizations are available will be accepted by the contractor as final.

12. 
Legal Review

The Agency requires that all Offerors agree to be bound by the General Requirements contained in this RFP.  Any Offeror concerns must be promptly brought in writing to the attention of the Procurement Manager.
13. 
Governing Law

This procurement and any agreement with an Offeror which may result from this procurement shall be governed by the laws of the State of New Mexico.

14. 
Basis for Proposal

Only information supplied, in writing, by the Agency through the Procurement Manager or in this RFP should be used as the basis for the preparation of Offeror proposals. Current and updated information regarding this procurement is available on the State Purchasing website at http://www.generalservices.state.nm.us/statepurchasing/
.

15. 
Contract Terms and Conditions

The contract between an agency using the SPA and a contractor will follow the format specified by the Agency and contain the terms and conditions set forth in "State of New Mexico.”  However, the contracting agency reserves the right to negotiate with an Offeror secured from the SPA, provisions in addition to those contained in this RFP.  The contents of this RFP, as revised and/or supplemented, and the successful Offeror’s proposal will be incorporated into and become part of the SPA.

Should an Offeror object to any of the terms and conditions in APPENDIX K, the Offeror must propose specific alternative language. The Agency may or may not accept the alternative language.  General references to the Offeror’s terms and conditions or attempts at complete substitutions are not acceptable to the Agency and will result in disqualification of the Offeror’s proposal.

Offerors must provide a brief discussion of the purpose and impact, if any, of each proposed change followed by the specific proposed alternate wording.

16. 
Offeror’s Terms and Conditions

Offerors must submit with the proposal a complete set of any additional terms and conditions they expect to have included in a contract negotiated with the Agency.

17. 
Contract Deviations

Any additional terms and conditions, which may be the subject of negotiation, will be discussed only between the Agency and the Offeror selected from the SPA and shall not be deemed an opportunity to amend the Offeror’s proposal.
18.  
Offeror Qualifications

The Sourcing Team may make such investigations as necessary to determine the ability of the potential Offeror to adhere to the requirements specified within this RFP.  The Sourcing Team will reject the proposal of any potential Offeror who is not a responsible Offeror or fails to submit a responsive offer as defined in Sections 13-1-83 and 13-1-85 NMSA 1978.

19.
Right to Waive Minor Irregularities

The Sourcing Team reserves the right to waive minor irregularities.  The Sourcing Team also reserves the right to waive mandatory requirements provided that all of the otherwise responsive proposals failed to meet the same mandatory requirements and the failure to do so does not otherwise materially affect the procurement.  This right is at the sole discretion of the Sourcing Team.
20.
Change in Contractor Representatives

The Agency reserves the right to require a change in contractor representatives if the assigned representative(s) is not, in the opinion of the Agency, meeting its needs adequately.

21.
Notice

The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and misdemeanor criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose felony penalties for bribes, gratuities and kickbacks.

22. 
Agency Rights

The Agency in agreement with the Sourcing Team reserves the right to accept all or a portion of a potential Offeror’s proposal.

23.  
Right to Publish

Throughout the duration of this procurement process and contract term, Offerors and contractors must secure from the SPD and the Contract Lead written approval prior to the release of any information that pertains to the potential work or activities covered by this procurement and/or agency contracts deriving from this procurement.  Failure to adhere to this requirement may result in disqualification of the Offeror’s proposal or removal from the SPA.
24. 
Ownership of Proposals

All documents submitted in response to the RFP shall become property of the State of New Mexico.  
25.
Confidentiality

Any confidential information provided to, or developed by, the contractor in the performance of the contract resulting from this RFP shall be kept confidential and shall not be made available to any individual or organization by the contractor without the prior written approval of SPD.  

The Contractor(s) agree to protect the confidentiality of all confidential information and not to publish or disclose such information to any third party without the procuring SPD's written permission. 

26.
Electronic mail address required

A large part of the communication regarding this procurement will be conducted by electronic mail (e-mail).  Offeror must have a valid e-mail address to receive this correspondence. (See also Section II.B.5, Response to Written Questions).
27.
Use of Electronic Versions of this RFP

This RFP is being made available by electronic means.  If accepted by such means, the Offeror acknowledges and accepts full responsibility to insure that no changes are made to the RFP.  In the event of conflict between a version of the RFP in the Offeror’s possession and the version maintained by the SPA, the version maintained by the SPA shall govern.    Please refer to: http://www.generalservices.state.nm.us/statepurchasing/
.

28.
New Mexico Employees Health Coverage
For all contracts solicited and awarded on or after January 1, 2008:  If the Offeror has, or grows to, six (6) or more employees who work, or who are expected to work, an average of at least 20 hours per week over a six (6) month period during the term of the contract, Offeror must agree to:

(a) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2008 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed one million dollars or;

(b) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2009 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $500,000 dollars or

(c) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2010 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $250,000 dollars.

2.
Offeror must agree to maintain a record of the number of employees who have (a) accepted health insurance; (b) decline health insurance due to other health insurance coverage already in place; or (c) decline health insurance for other reasons.  These records are subject to review and audit by a representative of the state.

3.
Offeror must agree to advise all employees of the availability of State publicly financed health care coverage programs by providing each employee with, as a minimum, the following web site link to additional information http://insurenewmexico.state.nm.us/.

4.
For Indefinite Quantity, Indefinite Delivery contracts (price agreements without specific limitations on quantity and providing for an indeterminate number of orders to be placed against it); these requirements shall apply the first day of the second month after the Offeror reports combined sales (from state and, if applicable, from local public bodies if from a state price agreement) of $250,000, $500,000 or $1,000,000.

29.
Campaign Contribution Disclosure Form

Offeror must complete, sign, and return the Campaign Contribution Disclosure Form (See APPENDIX E) as a part of their proposal.  This requirement applies regardless whether a covered contribution was made or not made for the positions of Governor and Lieutenant Governor.  Failure to complete and return the form will result in disqualification.
 30.  
Pay Equity Reporting Requirements
“If the Offeror has ten (10) or more employees OR eight (8) or more employees in the same job classification, Offeror must complete and submit the required reporting form (PE10-249) if they are awarded a contract. 

“For contracts that extend beyond one (1) calendar year, or are extended beyond one (1) calendar year, Offeror must also agree to complete and submit the required form annually within thirty (30) calendar days of the annual bid or proposal submittal anniversary date and, if more than 180 days has elapsed since submittal of the last report, at the completion of the contract. 

“Should Offeror not meet the size requirement for reporting at contract award but subsequently grows such that they meet or exceed the size requirement for reporting, offer must agree to provide the required report within ninety (90) calendar days of meeting or exceeding the size requirement. 

“Offeror must also agree to levy these reporting requirements on any subcontractor(s) performing more than 10% of the dollar value of this contract if said subcontractor(s) meets, or grows to meet, the stated employee size thresholds during the term of the contract. Offeror must further agree that, should one or more subcontractor not meet the size requirement for reporting at contract award but subsequently grows such that they meet or exceed the size requirement for reporting, offer will submit the required report, for each such subcontractor, within ninety (90) calendar days of that subcontractor meeting or exceeding the size requirement.”
31.
Administrative Reporting Fees
WSCA Administrative Fee

The Contracted Supplier must pay a WSCA administrative fee of one half of one percent (.5%) in accordance with the terms and conditions of the contract.  The WSCA administrative fee shall be submitted quarterly and is based on the actual sales of all products and services.  The WSCA administrative fee must be included when determining the pricing offered.  The WSCA administrative fee is not negotiable and shall not be added as a separate line item on an invoice.  At the end of each quarter the contracted vendors must agree to complete the report sample in Attachment and submit with required fee to persons designated in the contract. 

Additionally, some WSCA participating entities may require that an administrative fee be paid directly to the WSCA participating entity on purchases made by purchasing entities within that State.  For all such requests, the fee percentage, payment method and payment schedule for the participating entity's administrative fee will be incorporated in the Participating Addendum.  The contractor will be held harmless, and may adjust (increase) the Master Agreement pricing by the fee percentage for that participating entity accordingly for purchases made by purchasing entities within the jurisdiction of the State.  All such agreements may not affect the WSCA fee or the prices paid by the purchasing entities outside the jurisdiction of the participating entities requesting the additional fee.  


State of New Mexico Administrative Fee

a). The contractor agrees to provide periodic price agreement utilization reports to the 


agreement administrator with the following schedule:



Period End


Report Due



June 30


July 31



Sept. 30


Oct. 31



Dec. 30


Jan 31



March 30


April 30


b.) The periodic report shall include the gross revenues for the period subtotaled by 


Procuring Agency name.  If no revenue was generated for the period a report shall 

be generated for the period a report shall be filed stating that fact.  Reports containing 

revenue shall be accompanied with a check payable to SPA for an amount equal to 
one half of one percent (.05%) for the gross revenue for the period.

c.) Failure to file the utilization reports and fees on a timely basis shall constitute 

grounds for suspension of the price agreement or termination of the Price Agreement 

for cause.


32.
Disclosure Regarding Responsibility

Any prospective Bidder/ Offeror (hereafter Offeror) and/or any of its Principals who seek to enter into a contract greater than twenty thousand dollars ($20,000.00) with any state agency or local public body for professional services, tangible personal property, services or construction agree to disclose whether they, or any principal of their company:

A. Are presently debarred, suspended, proposed for debarment, or declared ineligible for award of contract by any federal entity, state agency or local public body.

B. Have within a three-year period preceding this offer, been convicted of or had civil judgment rendered against them for: commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a public ( federal, state or local) contract or subcontract; violation of Federal or state antitrust statutes related to the submission of offers; or commission in any federal or state jurisdiction of embezzlement, theft, forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violation of Federal criminal tax law, or receiving stolen property.

C. Are presently indicted for, or otherwise criminally or civilly charged by any (federal state or local) government entity with, commission of any of the offenses enumerated in paragraph B of this disclosure.

D. Have preceding this offer, been notified of any delinquent Federal or state taxes in an amount that exceeds $3,000.00 of which the liability remains unsatisfied.

1. Taxes are considered delinquent if both of the following criteria apply:

a. The tax liability is finally determined.  The liability is finally determined if it has been assessed.  A liability is not finally determined if there is a pending administrative or judicial challenge.  In the case of a judicial challenge of the liability, the liability is not finally determined until all judicial appeal rights have been exhausted.

b. The taxpayer is delinquent in making payment.  A taxpayer is delinquent if the taxpayer has failed to pay the tax liability when full payment was due and required.  A taxpayer is not delinquent in cases where enforced collection action is precluded.

E. Have within a three year period preceding this offer, had one or more contracts terminated for default by any federal or state agency or local public body.

Principal, for the purpose of this disclosure, means an officer, director, owner, partner, or a person having primary management or supervisory responsibilities within a business entity or related entities.

The Offeror shall provide immediate written notice to the Procurement Manager or Buyer if, at any time prior to contract award, the Offeror learns that its disclosure was erroneous when submitting or became erroneous by reason of changed circumstances.

A disclosure that any of the items in this requirement exist will not necessarily result in withholding an award under this solicitation.  However, the disclosure will be considered in the determination of the Offeror’s responsibility.  Failure of the Offeror to furnish a disclosure or provide additional information as requested will render the Offeror nonresponsive.

Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render, in good faith, the disclosure required by this document.  The knowledge and information of an Offeror is not required to exceed that which is the normally possessed by a prudent person in the ordinary course of business dealings.

The disclosure requirement provided is a material representation of fact upon which reliance was placed when making an award and is a continuing material representation of the facts.   If during the performance of the contract, the contractor is indicted for or otherwise criminally or civilly charged by any government entity (federal, state or local) with commission of any offenses named in this document the contractor must provide immediate written notice to the Procurement Manager or Buyer.  If it is later determined that the Offeror knowingly rendered an erroneous disclosure, in addition to other remedies available to the Government, the State Purchasing Agent or Central Purchasing Officer may terminate the involved contract for cause.  Still further the State Purchasing Agent or Central Purchasing Officer may suspend or debar the contractor from eligibility for future solicitations until such time as the matter is resolved to the satisfaction of the State Purchasing Agent or Central Purchasing Officer.

III. RESPONSE FORMAT AND ORGANIZATION

A.
NUMBER OF RESPONSES

Potential Offerors shall submit only one proposal for this RFP.  

B.
NUMBER OF COPIES

Offerors shall deliver one (1) original of their proposal (Binder 1), 1 original of cost proposal (Binder 2) and 1 electronic version of the proposal containing both Binders (must mirror the hard copy submitted) to the location specified in Section I, Paragraph D on or before the closing date and time for receipt of proposals. 

C.
PROPOSAL FORMAT

All proposals must be submitted as follows:

Typewritten on standard 8 ½ x 11 inch paper (larger paper is permissible for charts, spreadsheets, etc.) and placed within binders with tabs delineating each section.
1.
Proposal Content and Organization

Direct reference to pre-prepared or promotional material may be used if referenced and clearly marked.  Promotional material should be minimal.  The proposal must be organized and indexed in the following format and must contain, at a minimum, all listed items in the sequence indicated.
Binder 1:

a) 
Signed Letter of Transmittal

b)
Table of Contents
c)
Proposal Summary (Optional)
d)
Response to Specifications with the exception of cost
e)
Response to SPA Terms and Conditions

f)
Offeror’s Additional Terms and Conditions

Binder 2:

g)
Completed Cost Response Form

h)
Campaign Contribution Form

 i)
Signed Employee Health Coverage Form

 j)
Other Supporting Material (Optional)

Within each section of the proposal, Offerors should address the items in the order in which they appear in this RFP.  All forms provided in this RFP must be thoroughly completed and included in the appropriate section of the proposal.  All discussion of proposed costs, rates or expenses must occur only in Binder #2 on the cost response form. 

Any proposal that does not adhere to these requirements may be deemed non-responsive and rejected on that basis.

The proposal summary may be included by potential Offerors to provide the Sourcing Team with an overview of the proposal; however, this material will not be used in the evaluation process unless specifically referenced from other portions of the Offeror’s proposal.

Offerors may attach other material they believe may improve the quality of their responses.  However, these materials should be included in Binder #2.

2.
Letter of Transmittal

The Offerors proposal must be accompanied by the Letter of Transmittal Form located in APPENDIX G.  The form must be completed and must be signed by the person authorized to obligate the company.  The letter of transmittal MUST include:

1. Identify the submitting organization;

2. Identify the name, title, telephone, and e-mail address of the person authorized by the organization to contractually obligate the organization;

3. Identify the name, title, telephone, and e-mail address of the person authorized to negotiate the contract on behalf of the organization; 

4. Identify the names, titles, telephone, and e-mail addresses of persons to be contacted for clarification;

5. Identify if sub-contractors will be used in the performance of the contract award.

6. Describe any relationship with any entity with which will be used in the performance of this awarded contract.

7. Identify the following with a check mark and signature where required:

a. Explicitly indicate acceptance of the Conditions Governing the Procurement stated in Section II, Paragraph C.1;

b. Acceptance of Section V of this RFP
c. Acknowledge receipt of any and all amendments to this RFP.

d. Be signed by the person authorized to contractually obligate the organization;

IV. SPECIFICATIONS
Offerors should respond in the form of a thorough narrative to each specification, unless otherwise specified. The narratives, including required supporting materials will be evaluated and awarded points accordingly.

A.
TECHNICAL SPECIFICATIONS
1. 
Organizational Experience

Offerors must: 

(a)
provide a description of relevant corporate Managed Print Services experience with state government and private sector.  The experience of all proposed subcontractors must be described.  The narrative must thoroughly describe how the Offeror has supplied expertise for similar contracts and must include the extent of their experience, expertise and knowledge as a provider of Managed Print Services.  All Managed Print Services provided to private sector will also be considered;

(b)
indicate how many Managed Print Services engagements have been performed in the last two years and what percentage of business revenue is derived from Managed Print Services engagements;

(c)
describe at least two project successes and failures of an Managed Print Services engagement.  Include how each experience improved the Offeror’s services.

2. Organizational References

Vendors should provide a minimum of three (3) references from similar projects performed for private state and/or large local government clients within the last three years.  Vendors are required to submit Attachment J, Reference Form to the business references they list.  The business references must submit the Reference Form directly to the designee described in Sec I Paragraph D.  It is the vendor’s responsibility to ensure that the completed forms are received by the or before the proposal submission deadline for inclusion in the evaluation process.  Business References that are not received, or are not complete, may adversely affect the vendor’s score in the evaluation process.  The Sourcing Team may contact any or all business references for validation of information submitted.

2.1 Client name;

2.2 Project description;

2.3 Project dates (starting and ending);

2.4 Technical environment; (i.e., Software applications, Internet capabilities, Data communications, Network, Hardware)

2.5 Staff assigned to reference engagement that will be designated for work per this RFP;

2.6 Client project manager name, telephone number, fax number and e-mail address.
3. Offeror Staff and Subcontractor Staff Experience

Offerors must provide a narrative of the organizations and subcontractor’s staff experience working on Managed Print Services Contracts.  The narrative must include the specific name of the staff member(s) and subcontractor staff member(s), the type of position that member will hold and a thorough description of their education, knowledge, and relevant experience in relation to the role that member will perform for this contract. The Offeror must identify the dedicated account team that will be assigned to the WSCA account.
Offerors must also submit resumes as well as professional certifications and/or other professional credentials of all proposed professional staff and subcontractor staff members who will be assigned to the WSCA Account Team.
4. Oral Presentation

If selected as a finalist, Offerors must agree to provide the Sourcing Team the opportunity to interview proposed staff members identified by the Sourcing Team, at the option of the Agency.  The Sourcing Team may request a finalist to provide an oral presentation of the proposal as an opportunity for the Sourcing Team to ask questions and seek clarifications.  A statement of concurrence must be submitted in the Offerors proposal.
5. New Mexico Business Preference
As a desirable specification of this RFP Offerors will be awarded points if their principle place of business is located in the State of New Mexico as defined in § 13-1-22 NMSA 1978.  To be awarded the points Offerors must include a copy of their preference certificate in this section.
6. No Cost Preliminary Assessment

Offerors must provide a preliminary assessment for all contracted engagements. Each assessment must contain the minimum requirements:

a) 
Document Workflow Assessment

b)
Identify services, supplies and parts for printers and copiers (exclude paper and staples)

c)
Identify current equipment output and Total Cost of Ownership.

d)
Identify Employee to device ratio

e)
Provide Preliminary Estimated Cost Savings
A statement of concurrence must be submitted in the Offerors proposal.
Offerors must describe the difference between Total Fleet management and a Hybrid Statement of Work and the advantages and disadvantages to both options. Offerors should list options available with their service including any recommended forced options like duplex or black and white. 
7. Development Process
Offerors must provide a written narrative on how they would accomplish the development phase of the project.  The Sourcing Team is looking for how the Offeror would engineer a recommended strategy; how that would be presented to the agency; a sample project plan for deployment of such strategy including an exhaustive assessment with detailed overall cost and Return on Investment(ROI) projections to include an example of Saving Models.  The plan should also include an example and definition of how the Offeror determines environmental impact analysis to include power consumption, paper consumption, CO2 Emissions and sustainability. A description of how consumables will be monitored, notified and delivered.
8. Implementation Strategy
Offerors must provide a written narrative of their implementation strategy.  The strategy should contain their training plan; communication plan; change management process and how moves, adds and changes (MACs) are handled.  Offeror should describe any software needed, options to hosting that software and the compatibility across manufactures of that software.  Offeror must describe their help desk and what hours support is available. 
9.  Account Management
Offerors must 
provide a narrative on the on-going services offered to the Agencies.  At a minimum all offerors must provide the following: 


a)
Network access



b)
Reporting 
c)
Regular Business Review

d)
Monitoring and providing consumables
e)
Ability to service and supply across manufacturers.

Offerors not willing to provide the minimum requirements will be eliminated. Offerors must describe any billing options they offer with their service and define any billing requirements they may have. Offerors will be scored on how well they offer the above and in what method as well as any additional services they have to provide.
10. Service Level Agreements
Offerors must describe their Service Level Agreements (SLA) and what options are offered in those agreements including any penalties for none performance. Please include any copies of SLA’s that your company currently has.

11.  Security Options
Offeror must describe their security options; to include certification of data being erased from any removed part or machine, identify any network settings or protocol needed to obtain network access, and data encryption including password access to print jobs offered with your service as well as and disaster recovery your company currently has.
B.
 BUSINESS SPECIFICATIONS

1.
Cost
RFP Basic Structure and Terms

· RFP is based on 4 BW MFP speed bands and 3 Color/BW MFP bands

· Band 1 Desktop – 22+ PPM

· Band 2 Desktop – 45+ PPM

· Band 3 Floor  – 75+ PPM

· Band 4 Floor  – 95+ PPM

· Band 5 Floor  – 125+ PPM

· Band 6 Floor BW/Color – 25+ PPM color

· Band 7 Floor BW/Color – 35+ PPM color

· Band 8 Floor – DC242 Specs

· Band 9 Floor- X700 Specs

· All equipment baseline configuration is as a copier/printer. Pricing options in each band  include a copier/printer, copier/printer/fax, copier/printer/scan and copier/printer/fax/scan. 

· Vendors may add additional equipment options by listing the option and showing the monthly price to add that option

· Pricing includes # of copies specified in each band – maintenance & supplies excluding paper and staples, 60 month lease pricing. Pricing should also include full training on each machine based on its specific configuration. Training must be delivered within 1 week of equipment installation. 

· Xxx,xxx B&W prints/impressions per month (reconciled quarterly)

· Color will be billed on a cost per copy basis

· Labor sufficient to support on-site management & maintenance with jam clearance of device fleet and distribution of copier/printer supplies as requested.
· Tools to support fleet management, help desk services, supplies management, reporting, etc.

· Trained replacements for on-site personnel during absence or illness

· Pricing for each band should include an overage rate for all pages over the base monthly minimum which is reconciled on a quarterly basis

· Pricing should include pick-up and disposal of all existing equipment at the end of the contract whether end of life or termination for non-appropriations.
· Pricing must include a Total Satisfaction Guarantee from the manufacturer where the customer can determine if the machine is not performing effectively and needs to be replaced.

· Pricing must include all property taxes and insurance.

· All consumables must be manufactured and delivered by the OEM.

· Vendor will only charge a single click rate for both 8.5” x 11” as well as 11” x 17”

· We reserve the right to award a single or multiple vendors for each band as well as the entire procurement.

Band 1 – 22+ PPM






15 Points
· Base Monthly Volume – 2,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 2 – 45+ PPM






15 Points
· Base Monthly Volume – 15,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


 Band 3 – 75+ PPM






15 Points
· Base Monthly Volume – 70,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 4 – 95+ PPM






35 Points
· Base Monthly Volume – 100,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 5 – 125+ PPM






35 Points
· Base Monthly Volume – 125,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 6 BW/Color – 25+ Color PPM




35 Points
· Base Monthly Volume – 6,000 BW impressions

	
	
	C
	
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies
	Notes/Comments

	1
	Copy/print
	
	
	
	

	2
	Copy/print/fax
	
	
	
	

	3
	Copy/print/scan
	
	
	
	

	4
	Copy/print/fax/scan
	
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	
	

	
	List pricing for any additional options below
	
	
	
	

	
	
	
	
	
	


Band 7 BW/Color – 35+ Color PPM




50 Points
· Base Monthly Volume – 10,000 BW impressions

	
	
	C
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 8 BW/Color – 40+ Color PPM




50 Points
· Base Monthly Volume – 20,000 BW impressions

	
	
	
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 9 BW/Color – 70+ Color PPM




50 Points
· Base Monthly Volume – 40,000 BW impressions

	
	
	C
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


2.
Dedicated Website
Offerors must be willing to create a dedicated WSCA website along with state specific sites so the entities participating in this procurement can review the service offering for their state and the related costing and contracts tied to that state.  A statement of concurrence must be submitted in the Offerors proposal.
3.
Financial Stability

Offerors must submit copies of the most recent years independently audited financial statements and the most current 10K, as well as financial statements for the preceding three years, if they exist.  The submission must include the audit opinion, the balance sheet, and statements of income, retained earnings, cash flows, and the notes to the financial statements.  If independently audited financial statements do not exist for the Offeror, the Offeror must state the reason and, instead, submit sufficient information (e.g. D & B report) to enable the Sourcing Team to assess the financial stability of the Offeror.
4.
Performance Bond

Offeror(s) must have the ability to secure a Performance Bond in favor of the Agency to insure the Contractor’s performance under the contract.  Each engagement will be different but the option must be available to the Agencies at contract time. A statement of concurrence must be submitted in the Offerors proposal.
5.
HIPAA Business Associate’s Agreement

The Offerors who are selected may be asked to sign a Health Insurance Portability and Accountability Act (HIPAA) business associate’s agreement when dealing with systems managing Protected Health Information (PHI), APPENDIX A. A statement of concurrence must be submitted in the Offerors proposal.

6.
Services Schedule
Offerors must complete and submit a complete Services Schedule (price list) for all services they propose to offer under a SPA they might receive. The Services Schedule (SS) should follow the format of the Cost Response Form at APPENDIX D.  Prices cited on the Cost Response Form must be directly traceable to the proposed SS. Service schedules are due at the time of contract signature. A statement of concurrence must be submitted in the Offerors proposal.
7. 
Letter of Transmittal Form

The Offeror’s proposal must be accompanied by the Letter of Transmittal Form located in APPENDIX G.  The form must be completed and must be signed by the person authorized to obligate the company.

8.
Campaign Contribution Disclosure Form

The Offeror must complete Campaign Contribution Disclosure Form and submit a signed copy with their proposal.  This must be accomplished whether or not an applicable contribution has been made.  (See APPENDIX E)
9.
Employee Health Coverage Form

The Offeror must agree with the terms as indicated in APPENDIX F. The form must be 

completed and must be signed by the person authorized to obligate the company.
10.
Pay Equity Reporting

The Offeror must agree with the requirements of reporting as defined in Section II.C.30. 

Report is due at the time of contract award.
A statement of concurrence with this requirement must be included in Offeror’s 
submitted proposal. 
V.  EVALUATION

A. EVALUATION POINT SUMMARY

The following is a summary of evaluation factors with point values assigned to each.  These weighted factors will be used in the evaluation of individual potential Offeror proposals by sub-category.
	Factor
	Points Available

	A         Technical Specifications
	700 points

	A(1)
Organizational Experience
	50 points

	A(2)
Organizational References
	75 points

	A(3)
Offeror Staff and Subcontractor Staff Experience
	50 points

	A(4)
Oral Presentation
	25 points

	A(5)
New Mexico Business Preference
	50 points

	A(6)
Preliminary Assessment
	100 points

	A(7)     Development Process
	100 points

	A(8)     Implementation Strategy
	100 points

	A(9)     Account Management
	100 points

	A(10)   Service Level Agreements
	10 points

	A (11)  Security Options 
	 40 points

	B          Business Specifications
	

	B(1)
Cost
	300 points

	          Band 1
	15 Points

	          Band 2
	15 Points

	          Band 3
	15 Points

	          Band 4
	35 Points

	          Band 5
	35 Points

	          Band 6
	35 Points

	          Band 7
	50 Points

	          Band 8
	50 Points

	          Band 9
	50 Points

	B(2)     Dedicated Website
	Pass/Fail

	B(3)
Financial Stability
	Pass/Fail

	B(4)
Performance Bond
	Pass/Fail

	B(5)
HIPAA business associate’s agreement
	Pass/Fail

	B(6)
Services Schedule
	Pass/Fail

	B(7)
Letter Of Transmittal
	Pass/Fail

	B(8)
Campaign Contribution Disclosure Form
	Pass/Fail

	B(9)
Employee Health Coverage Form
	Pass/Fail

	B(10)
Pay Equity Reporting
	Pass/Fail

	TOTAL
	                    1,000 points


Table 1: Evaluation Point Summary
B.
EVALUATION FACTORS

1.
A (1)
Organizational Experience (See Table 1)

Points will be awarded based on the thoroughness and clarity of the response, the breadth and depth of the engagements cited and the perceived validity of the response. 

2.
A (2)
Organizational References (See Table 1)

Points will be awarded based upon an evaluation of the responses to a series of questions that will be asked of the references concerning the quality of the Offeror’s services, the timeliness of services, responsiveness to problems and complaints and the level of satisfaction with the Offerors overall performance.
3.
A (3)
Offeror Staff Experience and Subcontractor Staff (See Table 1)

Points will be awarded based upon an evaluation of the depth and breadth of each staff member’s education, knowledge, and experience as it relates to their roles in projects and upon the description of their roles in performing services as outlined by the Offeror in their response to this RFP.
4.
A (4)
Oral Presentation (See Table 1)

Points will be awarded based on the quality, organization and effectiveness of communication of the information presented, as well as the professionalism of the presenters and technical knowledge of the proposed staff. ( If no Oral Presentations are required Offerors will receive the total points)
5.
A (5)
New Mexico Business Preference (See Table 1)

Points will be awarded based on the Offeror’s ability to provide a copy of a current Residence Business Certificate.
6.
A (6)   No Cost Preliminary Assessment (See Table 1)

Points will be awarded based on the depth and breadth of Offeror’s response.

7.
A (7)   Development Process (See Table 1)
Points will be awarded based on the depth and breadth of Offeror’s response.

8.
A (8) Implementation Strategy (See Table 1)

Points will be awarded based on the depth and breadth of Offeror’s response.

9.
A (9) Account Management (See Table 1)

Points will be awarded based on the depth and breadth of Offeror’s response.
10.
A (10) Service Level Agreements (See Table 1)

Points will be awarded based on the depth and breadth of Offeror’s response.

11.
A (11) Security Options (See Table 1)

Points will be awarded based on the depth and breadth of Offeror’s response.

 12. 
B (1)
Cost (See Table 1)
The evaluation of each Offeror’s cost proposal will be conducted using the following formula:

The lowest Offeror  will become the Lowest Responsive Offer for that Total.  In the event of a tie the same rank will be awarded to Offerors.  


Lowest Responsive Offer Bid


-------------------------------------------------------
X      Award Points


This Offeror’s  Bid
13. 
B (2)   Dedicated Website (See Table 1)
Pass/Fail only. No points assigned
14.
B (3)
Financial Stability (See Table 1)

Pass/Fail only. No points assigned.

15.
B (4)
Performance Bond (See Table 1)

Pass/Fail only. No points assigned.

16.
B (5)
HIPAA Business Associate’s Agreement (See Table 1)

Pass/Fail only. No points assigned.

17.
B (6)
Services Schedule (See Table 1)

Pass/Fail only. No points assigned.

18.
B (7)
Letter of Transmittal (See Table 1)

Pass/Fail only.  No points assigned.

19.
B (8)
Campaign Contribution Disclosure Form (See Table 1)

Pass/Fail only. No points assigned.

20.
B (9)
Employee Health Coverage Form (See Table 1)

Pass/Fail only. No points assigned.

21.
B (10)
Pay Equity Reporting (See Table 1)

Pass/Fail only. No points assigned.

C.
EVALUATION PROCESS

1.
All Offeror proposals will be reviewed for compliance with the requirements and specifications stated within the RFP.  Proposals deemed non-responsive will be eliminated from further consideration.

2.
The Procurement Manager may contact the Offeror for clarification of the response as specified in Section II, Paragraph B.6.

3.
The Sourcing Team may use other sources of information to perform the evaluation as specified in Section II, Paragraph C.18.

4.
Responsive proposals will be evaluated on the factors in Section IV, which have been assigned a point value.  The responsible Offerors with the highest scores will be selected finalist Offerors based upon the proposals submitted.  The responsible Offerors whose proposals are most advantageous to the state, taking into consideration the evaluation factors in Section IV, will be recommended for SPA to the state and to WSCA, as specified in Section II, Paragraph B.8.  Please note, however, that a serious deficiency in the response to any one factor may be grounds for rejection regardless of overall score.

APPENDIX A

HIPAA BUSINESS ASSOCIATE AGREEMENT
HIPAA BUSINESS ASSOCIATE AGREEMENT

THIS AGREEMENT is made and entered into by and between the New Mexico _________________, (“Covered Entity”)

and
_________________________________________________    (“Business Associate”), in order to comply with the Privacy Rule requirements under the Health Insurance Portability and Accountability Act of 1996.

BUSINESS ASSOCIATE, by Separate Agreement, identified by number as _______________________________ , has agreed to provide services to, or on behalf of,  Covered Entity (usually referred to in such Separate Agreement as “DEPARTMENT”) which may involve the disclosure by the Covered Entity to Business Associate (usually referred to in such Separate Agreement as “CONTRACTOR”) of Protected Health Information.  This Business Associate Agreement is intended to supplement the obligations of the DEPARTMENT and the CONTRACTOR as set forth in such Separate Agreement.

THE PARTIES acknowledge that the Privacy Rule, 45 CFR Parts 160 and 164, issued pursuant to the Health Insurance Portability and Accountability Act of 1996 (HIPAA) require that the Covered Entity and Business Associate enter into a written agreement that provides for the safeguarding and protection of all Protected Health Information which the Covered Entity may disclose to the Business Associate. 

NOW, THEREFORE, the Covered Entity and Business Associate agree as follows:

A.
Definitions:  Terms used, but not otherwise defined in this Article shall have the same meaning as those terms in 45 CFR 160.103 and 164.501.

1.
 “Business Associate” shall mean _____________________________, and is the same entity as the “CONTRACTOR” in the Separate Agreement.

2.
 "Covered Entity" shall mean the New Mexico Department of Health, and is referred to as the “DEPARTMENT” in the Separate Agreement. 

3.
“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, Public Law 104-191 and regulations promulgated thereunder.

4.
"Individual" shall have the same meaning as the term "individual" in 45 CFR 160.103 and shall include a person who qualifies as a personal representative in accordance with 45 CFR 164.502(g).  

5. 
"HIPAA Privacy Rule" shall mean the Standards for Privacy of Individually Identifiable Health Information at 45 CFR part 160 and part 164, Subparts A and E.

6.
 "Protected Health Information" shall have the same meaning as the term "protected health information" in 45 CFR 160.103, limited to the information created or received by Business Associate from or on behalf of Covered Entity.  

7.
"Secretary" as used in this Agreement shall mean the Secretary of the U.S. Department of Health and Human Services or his designee.

B.
Obligations and Activities of CONTRACTOR as a Business Associate of the DEPARTMENT 

1.
CONTRACTOR, as a Business Associate of the DEPARTMENT, agrees to:

a.
Not use or further disclose Protected Health Information (PHI) other than as permitted or required by the Separate Agreement or as required by law.

b.
Use appropriate safeguards to prevent use or disclosure of the Protected Health Information other than as provided for by the Separate Agreement. 

c.
Mitigate, to the extent practicable, any harmful effect that is known to Business Associate of a use or disclosure of Protected Health Information by Business Associate in violation of the requirements of the Separate Agreement. 

d.
Report to Covered Entity any use or disclosure of the Protected Health Information not provided for by the Separate Agreement of which it becomes aware.

e.
Ensure that any agent, including a subcontractor, to whom it provides Protected Health Information received from, or created or received by Business Associate on behalf of Covered Entity agrees to the same restrictions and conditions that apply through this Agreement to Business Associate with respect to such information. 

f.
Provide access, at the request of Covered Entity, and in the time and manner designated by Covered Entity, to Protected Health Information to Covered Entity or, as directed by Covered Entity, to an Individual in order to meet the requirements under 45 CFR 164.524. 

g.
Make any amendment(s) to Protected Health Information that the Covered Entity directs or agrees to pursuant to 45 CFR 164.526 at the request of Covered Entity or an Individual, and in the time and manner designated by Covered Entity. 

h.
Make internal practices, books, and records, including policies and procedures and Protected Health Information, relating to the use and disclosure of Protected Health Information received from, or created or received by Business Associate on behalf of, Covered Entity available to the Covered Entity, or at the request of the Covered Entity, to the Secretary, in a time and manner designated by the Covered Entity or the Secretary, for purposes of the Secretary determining Covered Entity's compliance with the HIPAA Privacy Rule. 

i.
Document such disclosures of Protected Health Information and information related to such disclosures as would be required for Covered Entity to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528.

j.
Provide to Covered Entity or an Individual, in time and manner designated by Covered Entity, information collected or obtained in accordance with the Separate Agreement, to permit Covered Entity to respond to a request by an Individual for an accounting of disclosures of Protected Health Information in accordance with 45 CFR 164.528. 

C.
Permitted Uses and Disclosures by Business Associate

1.
General Use and Disclosure Provisions

a.
Except as otherwise limited in the Separate Agreement, Business Associate may use or disclose Protected Health Information to perform functions, activities, or services for, or on behalf of, Covered Entity as specified in the Separate Agreement, provided that such use or disclosure would not violate the HIPAA Privacy Rule if done by Covered Entity.

2.
Specific Use and Disclosure Provisions 

a.
Except as otherwise limited in the Separate Agreement, Business Associate may use Protected Health Information for the proper management and administration of the Business Associate or to carry out the legal responsibilities of the Business Associate. 

b.
Except as otherwise limited in the Separate Agreement, Business Associate may disclose Protected Health Information for the proper management and administration of the Business Associate, provided that disclosures are required by law, or Business Associate obtains reasonable assurances from the person to whom the information is disclosed that it will remain confidential and used or further disclosed only as Required By Law or for the purpose for which it was disclosed to the person, and the person notifies the Business Associate of any instances of which it is aware in which the confidentiality of the information has been breached. 

c.
Except as otherwise limited in the Separate Agreement, Business Associate may use Protected Health Information to provide Data Aggregation services to Covered Entity as permitted by 42 CFR 164.504(e)(2)(i)(B). 

d.
Business Associate may use Protected Health Information to report violations of law to appropriate Federal and State authorities, consistent with  45 CFR § 164.502(j)(1).

D.
Obligations of Covered Entity 

1.
At the specific request of Business Associate, shall provide a copy of its Notice of Privacy Practices to Business Associate. Covered Entity shall notify Business Associate of any limitations in its Notice of Privacy Practices of Covered Entity in accordance with 45 CFR § 164.520, to the extent that such limitation may affect Business Associate’s use or disclosure of Protected Health Information. 

2.
Covered Entity shall provide Business Associate with any changes in, or revocation of, permission by Individual to use or disclose Protected Health Information, if such changes affect Business Associate's permitted or required uses and disclosures.

3.
Covered Entity shall notify Business Associate of any restriction to the use or disclosure of Protected Health Information that Covered Entity has agreed to in accordance with 45 CFR 164.522, to the extent that such restriction may affect Business Associate’s use or disclosure of Protected Health Information.  

4.
Covered Entity shall notify Business Associate of approved request(s) of amendment(s) to a record.

E.
Permissible Requests by Covered Entity 

1.
Covered Entity shall not request Business Associate to use or disclose Protected Health Information in any manner that would not be permissible under the HIPAA Privacy Rule if done by Covered Entity.  Except if specifically authorized by the Scope of Work of the Separate Agreement, the Business Associate will use or disclose protected health information for data aggregation or management and administrative activities of Business Associate. 

F.
Term and Termination
1.
Term:  The Term of the provisions in this Business Associate Agreement shall be effective as of the effective date of this Business Associate Agreement, and shall terminate when all of the Protected Health Information provided by Covered Entity to Business Associate, or created or received by Business Associate on behalf of Covered Entity, is destroyed or returned to Covered Entity, or, if it is infeasible to return or destroy Protected Health Information, protections are extended to such information, in accordance with the termination provisions in this Section.

2.
Termination for Cause:  Upon Covered Entity's knowledge of a material breach by Business Associate of any of the provisions in this Business Associate Agreement, Covered Entity shall provide an opportunity for Business Associate to cure the breach, or end the violation and terminate this Business Associate Agreement and the Separate Agreement in accordance with the Termination provisions of Separate Agreement.   If Business Associate does not cure the breach or end the violation within the time specified by Covered Entity, or immediately initiate termination of this contract in accordance with the Termination provisions of the Separate Agreement, Business Associate has breached a material term of the provisions of this Agreement and Covered Entity may initiate Termination of this Business Associate Agreement and the Separate Agreement in accordance with the Termination provisions of the Separate Agreement.

3.
Effect of Termination 

a.
Except as provided in Paragraph b. below, upon termination of this Agreement, for any reason, Business Associate shall return or destroy all Protected Health Information received from Covered Entity, or created or received by Business Associate on behalf of Covered Entity. This provision shall apply to Protected Health Information that is in the possession of subcontractors or agents of Business Associate.  Business Associate shall retain no copies of the Protected Health Information. 

b.
In the event that Business Associate determines that returning or destroying the Protected Health Information is infeasible, Business Associate shall provide to Covered Entity notification of the conditions that make return or destruction infeasible.  Upon mutual agreement of the Parties that return or destruction of Protected Health Information is infeasible, Business Associate shall extend the protections of this Agreement to such Protected Health Information and limit further uses and disclosures of such Protected Health Information to those purposes that make the return or destruction infeasible, for so long as Business Associate maintains such Protected Health Information.

G.
Miscellaneous 
1.
Regulatory References: A reference in this Article to a section in the HIPAA Privacy Rule means the section as in effect or as amended. 

2.
Amendment: The Parties agree to take such action as is necessary to amend the provisions in this Article from time to time as is necessary for Covered Entity to comply with the requirements of the HIPAA Privacy Rule and the Health Insurance Portability and Accountability Act, Public Law 104-191. 

3.
Survival:  The respective rights and obligations of Business Associate under Section F, Subsection 3 entitled "Effect of Termination," shall survive the termination of this Agreement.

4.
Interpretation:  Any ambiguity in this Article shall be resolved in favor of a meaning that permits Covered Entity to comply with the HIPAA Privacy Rule.

BUSINESS ASSOCIATE



PROCURING AGENCY

________________________________

_______________________________

Name of CONTRACTOR




Division /Facility
By: _______________________________

By: _____________________________

__________________________________

_________________________________

Print  Name of Signatory




Name and Title of Signatory
____________________________


____________________________

Date






Date








Approved for legal sufficiency:








________________________________








Assistant General Counsel

APPENDIX B

ACKNOWLEDGEMENT OF RECEIPT FORM

REQUEST FOR PROPOSAL

Managed Print Services
#20-000-00-00040
ACKNOWLEDGEMENT OF RECEIPT FORM

In acknowledgement of receipt of this Request for Proposal the undersigned agrees that s/he has received a complete copy, beginning with the title page and table of contents, and ending with APPENDIX K.
The acknowledgement of receipt should be signed and returned to the Procurement Manager no later than 3:00 pm MST on March 23, 2012.  Only potential Offerors who elect to return this form completed with the indicated intention of submitting a proposal will receive copies of all Offeror written questions and the written responses to those questions as well as RFP amendments, if any are issued.

FIRM: _________________________________________________________________

REPRESENTED BY: _____________________________________________________

TITLE: ________________________________ PHONE NO.: ____________________

E-MAIL:  ___________________________       FAX NO.: ________________________

ADDRESS: _____________________________________________________________

CITY: __________________________ STATE: ________ ZIP CODE: _____________

SIGNATURE: ___________________________________ DATE: _________________

This name and address will be used for all correspondence related to the Request for Proposal.

Firm does/does not (circle one) intend to respond to this Request for Proposal.

Gerrie Becker, Procurement Manager

Managed Print Services RFP #20-000-00-00040
State Purchasing Division
1100 St. Francis Dr. Room 2016
Santa Fe, NM  87505
Fax: 
(505) 827-2484
E-mail:  Gerrie.Becker@state.nm.us
APPENDIX C

STATE of New Mexico IT Procurement Sample Contract
(Successful Offerors will sign the agreement presented herein as APPENDIX C with the State of New Mexico State Agencies to procure this service.)

State of New Mexico
[Insert Procuring Agency Name]
Information Technology Agreement

Contract No.________________
THIS Information Technology Agreement (“Agreement” or “Contract”) is made by and between the State of New Mexico, [Insert Procuring Agency Name], hereinafter referred to as the “Procuring Agency” and [Insert Contractor Name], hereinafter referred to as the “Contractor” and collectively referred to as the “Parties”.

WHEREAS, pursuant to the [CHOICE #1 - Procurement Code, NMSA 1978 13-1-28 et. seq; and Procurement Code Regulations, NMAC 1.4.1 et.seq; OR CHOICE #2 – New Mexico State Use Act (13-1C-1 NMSA 1978);] the Contractor has held itself out as expert in implementing the Scope of Work as contained herein and the Procuring Agency has selected the Contractor as the offeror most advantageous to the State of New Mexico; and

[CHOICE #1 - If procurement method is a RFP or Sole Source, use the following language: WHEREAS, all terms and conditions of the [RFP Number and Name] [SOLE SOURCE] and the Contractor’s response to such document(s) are incorporated herein by reference; and]
[CHOICE #2 – If procurement method is a state price agreement, use the following language:  WHEREAS, this Agreement is issued against the state price agreement, SPD [Insert state price agreement number and name], established and maintained by the New Mexico State Purchasing Division of the General Services Department;]
[CHOICE #3 - WHEREAS, all Parties agree that, pursuant to the [SUBCHOICE A - Procurement Code, 1.4.1.52 et. seq. OR SUBCHOICE B – New Mexico State Use Act (13-1C-1 NMSA 1978)] the total amount of this Agreement is $50,000.00 or less, excluding taxes; and

NOW, THEREFORE, IT IS MUTUALLY AGREED BETWEEN THE PARTIES:

ARTICLE 1 – DEFINITIONS
A. “Acceptance” or “Accepted” shall mean the approval, after Quality Assurance, of all Deliverables by an Executive Level Representative of the Procuring Agency.

B.
“Application Deployment Package” shall mean the centralized delivery of business critical applications including the source code (for custom software), documentation, executable code and deployment tools required to successfully install application software fixes including additions, modifications, or deletions produced by the Contractor.  

C.
“Business Days” shall mean Monday through Friday, 7:30 a.m. (MST or MDT) to 5:30 p.m. except for federal or state holidays.

D.
“Change Request” shall mean the document utilized to request changes or revisions in the Scope of Work – Exhibit A, attached hereto and incorporated herein.

E.
“Chief Information Officer (“CIO”)” shall mean the Cabinet Secretary/CIO of the Department of Information Technology for the State of New Mexico or Designated Representative.

F.
“Confidential Information” means any communication or record (whether oral, written, electronically stored or transmitted, or in any other form) that consists of: (1) confidential client information as such term is defined in State or Federal statutes and/or regulations; (2) all non-public State budget, expense, payment and other financial information; (3) all attorney-client privileged work product; (4) all information designated by the Procuring Agency or any other State agency as confidential, including all information designated as confidential under federal or state law or regulations; (5) unless publicly disclosed by the Procuring Agency or the State of New Mexico, the pricing, payments, and terms and conditions of this Agreement, and (6) State information that is utilized, received, or maintained by the Procuring Agency, the Contractor, or other participating State agencies for the purpose of fulfilling a duty or obligation under this Agreement and that has not been publicly disclosed.

G.
“Contract Manager” shall mean a Qualified person from the Procuring Agency responsible for all aspects of the administration of this Agreement.  Under the terms of this Agreement, the Contract Manager shall be [Insert Name] or his/her Designated Representative.

H.
“Default” or “Breach” shall mean a violation of this Agreement by either failing to perform one’s own contractual obligations or by interfering with another Party’s performance of its obligations. 

I.
“Deliverable” shall mean any verifiable outcome, result, service or product that must be delivered, developed, performed or produced by the Contractor as defined by the Scope of Work. 

J.
“Designated Representative” shall mean a substitute(s) for a title or role, e.g. Contract Manager, when the primary is not available. 

K.
“DoIT” shall mean the Department of Information Technology.

L.
"DFA" shall mean the Department of Finance and Administration; “DFA/CRB” shall mean the Department of Finance and Administration, Contracts Review Bureau.

M.
“Escrow” shall mean a legal document (such as the software source code) delivered by the Contractor into the hands of a third party, and to be held by that party until the performance of a condition is Accepted; in the event Contractor fails to perform, the Procuring Agency receives the legal document, in this case, Source Code.

N.
“Enhancement” means any modification including addition(s), modification(s), or deletion(s) that, when made or added to the program, materially changes its or their utility, efficiency, functional capability, or application, but does not constitute solely an error cdorrection.  

O.
"Executive Level Representative" shall mean the individual empowered with the authority to represent and make decisions on behalf of the Procuring Agency's executives or his/her Designated Representative.

P.
“GRT” shall mean New Mexico gross receipts tax.

Q.
“Intellectual Property” shall mean any and all proprietary information developed pursuant to the terms of this Agreement.

R.
“Independent Verification and Validation (“IV&V”)” shall mean the process of evaluating a Project and the Project’s product to determine compliance with specified requirements and the process of determining whether the products of a given development phase fulfill the requirements established during the previous stage, both of which are performed by an entity independent of the Procuring Agency.

S.
“Know How” shall mean all technical information and knowledge including, but not limited to, all documents, computer storage devices, drawings, flow charts, plans, proposals, records, notes, memoranda, manuals and other tangible items containing, relating or causing the enablement of any Intellectual Property developed under this Agreement.

T.
“Payment Invoice” shall mean a detailed, certified and written request for payment of Services by and rendered from the Contractor to the Procuring Agency.  Payment Invoice(s) must contain the fixed price Deliverable cost and identify the Deliverable for which the Payment Invoice is submitted.

U.
“Performance Bond” shall mean a surety bond which guarantees that the Contractor will fully perform the Contract and guarantees against breach of contract.

V.
“Project” shall mean a temporary endeavor undertaken to solve a well-defined goal or objective with clearly defined start and end times, a set of clearly defined tasks, and a budget.  The Project terminates once the Project scope is achieved and the Project approval is given by the Executive Level Representative and verified by the Procuring Agency CIO to the DoIT.  If applicable, under the terms of this Agreement the Project is [Insert Name of Project, if applicable; otherwise delete sentence].

W.
“Project Manager” shall mean a Qualified person from the Procuring Agency responsible for the application of knowledge, skills, tools, and techniques to the Project activities to meet the Project requirements from initiation to close.  Under the terms of this Agreement, the Project Manager shall be [Insert Name] or his/her Designated Representative.  

X.
“Qualified” means demonstrated experience performing activities and tasks with Projects.  

Y.
“Quality Assurance” shall mean a planned and systematic pattern of all actions necessary to provide adequate confidence that a Deliverable conforms to established requirements, customer needs, and user expectations.

Z.
“Services” shall mean the tasks, functions, and responsibilities assigned and delegated to the Contractor under this Agreement.

AA.
"State Purchasing Agent (SPA)" shall mean the State Purchasing Agent for the State of New Mexico or his/her Designated Representative.

BB.
“State Purchasing Division (SPD)” shall mean the State Purchasing Division of the General Services Department for the State of New Mexico.

CC.
“Software” shall mean all operating system and application software used by the Contractor to provide the Services under this Agreement.

DD.
“Software Maintenance” shall mean the set of activities which result in changes to the originally Accepted (baseline) product set.  These changes consist of corrections, insertions, deletions, extensions, and Enhancements to the baseline system.

EE.
“Source Code” shall mean the human-readable programming instructions organized into sets of files which represent the business logic for the application which might be easily read as text and subsequently edited, requiring compilation or interpretation into binary or machine-readable form before being directly useable by a computer.

FF.
“Turnover Plan” means the written plan developed by the Contractor and approved by the Procuring Agency in the event that the work described in this Agreement transfers to another vendor or the Procuring Agency.  

ARTICLE 2 – SCOPE OF WORK

A.
Scope of Work.  The Contractor shall perform the work as outlined in Exhibit A, attached hereto and incorporated herein by reference.  

B. Performance Measures.  The Contractor shall substantially perform to the satisfaction of the Procuring Agency the Performance Measures set forth in Exhibit A.  In the event the Contractor fails to obtain the results described in Exhibit A, the Procuring Agency may provide written notice to the Contractor of the Default and specify a reasonable period of time in which the Contractor shall advise the Procuring Agency of specific steps it will take to achieve these results and the proposed timetable for implementation.  Nothing in this Section shall be construed to prevent the Procuring Agency from exercising its rights pursuant to Article 6 or Article 16.

C. Schedule.  The Contractor shall meet the due dates, as set forth in Exhibit A, which due dates shall not be altered or waived by the Procuring Agency without prior written approval, through the Amendment process, as defined in Article 25.

D. License. [CHOICE #1 – If a software license is required, use the following language.]  Contractor hereby grants Procuring Agency a [CHOICE #2- If a perpetual license is required, use the following language] non-exclusive, irrevocable, perpetual license to use, modify, and copy the following Software: [Insert name of software and patent number if applicable]
[CHOICE #3- If the license is required for the term of the Agreement, use the following language] non-exclusive, irrevocable, license to use, modify, and copy the [Insert name of Software and patent number if applicable] Software and any and all updates, corrections and revisions as defined in Article 2 and Exhibit A, for the term of this Agreement.  

The right to copy the Software is limited to the following purposes: archival, backup and training.  All archival and backup copies of the Software are subject to the provisions of this Agreement, and all titles, patent numbers, trademarks, copyright and other restricted rights notices shall be reproduced on any such copies.

1. Contractor agrees to maintain, at Contractor’s own expense, a copy of the Software Source Code to be kept by an escrow agent and to list the Procuring Agency as an authorized recipient of this Source Code.  The Source Code shall be in magnetic form on media specified by the Procuring Agency.  The escrow agent shall be responsible for storage and safekeeping of the magnetic media.  Contractor shall replace the magnetic media no less frequently than every six (6) months to ensure readability and to preserve the Software at the current revision level.  Included with the media shall be all associated documentation which will allow the Procuring Agency to top load, compile and maintain the software in the event of a Breach.

2.
If the Contractor ceases to do business or ceases to support this Project or Agreement and it does not make adequate provision for continued support of the Software it provided the Procuring Agency; or, if this Agreement is terminated, or if the Contractor Breaches this Agreement, the Contractor shall make available to the Procuring Agency: 1) the latest available Software program Source Code and related documentation meant for the Software provided or developed under this Agreement by the Contractor and listed as part of the Services; 2) the Source Code and compiler/utilities necessary to maintain the system; and, 3) related documentation for Software developed by third parties to the extent that the Contractor is authorized to disclose such Software.  In such circumstances, Procuring Agency shall have an unlimited right to use, modify and copy the Source Code and documentation.

[CHOICE #3 – Not Applicable.  The Parties agree there is no License.]
E. Source Code. [CHOICE #1 – If for a maintenance and operations contract, use the following language.] The Contractor shall deliver any and all software developed as a result of maintenance releases by the Contractor.  The Application Deployment Package must be able to reproduce a fully operational application that includes all base application functionality, all cumulative release functionality and including the functionality, as documented, verified and supported by the Contractor, which comprises the new application release.

[CHOICE #2 – If Contractor will hold software in escrow, use the following language.] For each maintenance release, the Application Deployment Package shall be updated and shall be kept by an identified escrow agent at the Contractor’s expense.  The Application Deployment Package shall be in magnetic or digital form on media specified by the Procuring Agency.  The escrow agent shall be responsible for storage and safekeeping of the storage media.  The Procuring Agency shall be listed with said escrow agent as an authorized recipient of the storage media which shall contain the most recent application maintenance release deployment package.

[CHOICE #3 – If Contractor will not hold software in escrow, use the following language.]  For each maintenance release, the Application Deployment Package shall be updated and shall be delivered to the Procuring Agency’s at the Contractor’s expense.  The Application Deployment Package shall be in magnetic or digital form on media specified by the Procuring Agency and shall be updated with each new application release deployment package at the Contractor’s expense.

[CHOICE #4 – Not Applicable.  The Parties agree there is no Source Code.]
F. The Procuring Agency’s Rights.  

1. Rights to Software. [CHOICE #1 – If the Procuring Agency has right to the Software, use the following language. - The Procuring Agency will own all right, title, and interest in and to the Procuring Agency’s Confidential Information, and the Deliverables, provided by the Contractor, including without limitation the specifications, the work plan, and the Custom Software, except that the Deliverables will not include third party software and the associated documentation for purposes of this Section.  The Contractor will take all actions necessary and transfer ownership of the Deliverables to the Procuring Agency, without limitation, the Custom Software and associated Documentation on Final Acceptance or as otherwise provided in this Agreement.] [CHOICE #2 – Not Applicable.  The Parties agree the Procuring Agency does not have rights to the Software.]
2. Proprietary Rights.  The Contractor will reproduce and include the State of New Mexico’s copyright and other proprietary notices and product identifications provided by the Contractor on such copies, in whole or in part, or on any form of the Deliverables.

3. Rights to Data. [CHOICE #1 – If the Procuring Agency has right to the data, use the following language - Any and all data stored on the Contractor’s servers or within the Contractors custody, in order to execute this Agreement, is the sole property of the Procuring Agency.  The Contractor, subcontractor(s), officers, agents and assigns shall not make use of, disclose, sell, copy or reproduce the Procuring Agency’s data in any manner, or provide to any entity or person outside of the Procuring Agency without the express written authorization of the Procuring Agency. [CHOICE #2 – Not Applicable.  The Parties agree the Procuring Agency does not have rights to the data.]
ARTICLE 3 - COMPENSATION

A.
Compensation Schedule.  The Procuring Agency shall pay to the Contractor based upon fixed prices for each Deliverable, per the schedule outlined in Exhibit A, less retainage, if any, as identified in Paragraph D.

B.
Payment.  The total compensation under this Agreement shall not exceed [Insert Dollar Amount] [CHOICE #1- excluding New Mexico gross receipts tax.  CHOICE #2 - including New Mexico gross receipts tax.]  This amount is a maximum and not a guarantee that the work assigned to be performed by Contractor under this Agreement shall equal the amount stated herein.  The Parties do not intend for the Contractor to continue to provide Services without compensation when the total compensation amount is reached.  Contractor is responsible for notifying the Procuring Agency when the Services provided under this Agreement reach the total compensation amount.  In no event will the Contractor be paid for Services provided in excess of the total compensation amount without this Agreement being amended in writing prior to services, in excess of the total compensation amount being provided.

[Use if a state price agreement is the procurement method]  Compensation for a statewide price agreement shall not exceed $200,000.00 per year.  Contractor hereby agrees to perform work at or below the published maximum rates of the statewide price agreement as follows:

· [Insert professional service category(s) and define rate(s). ]
Payment shall be made upon Acceptance of each Deliverable according to Article 4 and upon the receipt and Acceptance of a detailed, certified Payment Invoice.  Payment will be made to the Contractor's designated mailing address.  In accordance with Section 13-1-158 NMSA 1978, payment shall be tendered to the Contractor within thirty (30) days of the date of written certification of Acceptance.  All Payment Invoices MUST BE received by the Procuring Agency no later than fifteen (15) days after the termination of this Agreement.  Payment Invoices received after such date WILL NOT BE PAID.

C.
Taxes.  [CHOICE #1- Use if Agreement is between two public entities - Not Applicable - contract is between two public entities.]

[CHOICE #2 – The Contractor [Use either - shall OR shall not] be reimbursed by the Procuring Agency for applicable New Mexico gross receipts taxes, excluding interest or penalties assessed on the Contractor by any authority.  The payment of taxes for any money received under this Agreement shall be the Contractor's sole responsibility and should be reported under the Contractor's Federal and State tax identification number(s).

Contractor and any and all subcontractors shall pay all Federal, state and local taxes applicable to its operation and any persons employed by the Contractor.  Contractor shall require all subcontractors to hold the Procuring Agency harmless from any responsibility for taxes, damages and interest, if applicable, contributions required under Federal and/or state and local laws and regulations and any other costs, including transaction privilege taxes, unemployment compensation insurance, Social Security and Worker’s Compensation. ]
D.
Retainage.  [CHOICE #1 - The Procuring Agency shall retain [INSERT percentage which is recommended at - twenty percent (20%)] of the fixed-price Deliverable cost for each Deliverable that is the subject of this Agreement as security for full performance of this Agreement.  All amounts retained shall be released to the Contractor upon Acceptance of the final Deliverable.]  [CHOICE #2 – Not Applicable – The Parties agree there is no retainage.]
E.
Performance Bond.  [CHOICE #1- If the amount of the Agreement exceeds $1Million OR, if the Agreement is for custom developed software/application, OR Commercial Off the Shelf (COTS) software with greater than 20% Enhancement, OR for any other critical project execution concerns, use the following language.]  Contractor shall execute and deliver to Procuring Agency, contemporaneously with the execution of this Agreement, a Performance Bond in the amount of [Insert Total Amount of agreed upon Performance Bond] in the name of the Procuring Agency.  The Performance Bond shall be in effect for the duration of this Agreement and any renewals thereof.  The required Performance Bond shall be conditioned upon and for the full performance, Acceptance and actual fulfillment of each and every Deliverable, term, condition, provision, and obligation of the Contractor arising under this Agreement.  The Procuring Agency’s right to recover from the Performance Bond shall include all costs and damages associated with the transfer of Services provided under this Agreement to another Contractor or to the State of New Mexico as a result of Contractor’s failure to perform.

[CHOICE #2 – Not Applicable.  The Parties agree there is no Performance Bond.]
ARTICLE 4 – ACCEPTANCE
A.
Submission.  Upon completion of agreed upon Deliverables as set forth in Article 2 and Exhibit A, Contractor shall submit a Payment Invoice with the Deliverable, or description of the Deliverable, to the Procuring Agency.  Each Payment Invoice shall be for the fixed Deliverable price as set forth in Article 2 and Exhibit A, less retainage as set forth in Article 3(D).

B.
Acceptance.  In accord with Section 13-1-158 NMSA 1978, the Executive Level Representative shall determine if the Deliverable provided meets specifications.  No payment shall be made for any Deliverable until the individual Deliverable that is the subject of the Payment Invoice has been Accepted, in writing, by the Executive Level Representative.  In order to Accept the Deliverable, the Executive Level Representative, in conjunction with the Project Manager, will assess the Quality Assurance level of the Deliverable and determine, at a minimum, that the Deliverable:

1.
Complies with the Deliverable requirements as defined in Article 2 and Exhibit A;

2.
Complies with the terms and conditions of the [CHOICE #1- RFP]  [CHOICE #2 – state price agreement]  [CHOICE #3 - Sole Source]  [CHOICE #4 – other procurement method of (please specify)];

3.
Meets the performance measures for the Deliverable(s) and this Agreement; 

4.
Meets or exceeds the generally accepted industry standards and procedures for the Deliverable(s); and 

5.
Complies with all the requirements of this Agreement.

If the Deliverable is deemed Acceptable under Quality Assurance by the Executive Level Representative or their Designated Representative, the Executive Level Representative will notify the Contractor of Acceptance, in writing, within [INSERT # of days - recommend at not less than fifteen (15)] Business Days from the date the Executive Level Representative receives the Deliverable(s) and accompanying Payment Invoice.

C.
Rejection.  Unless the Executive Level Representative gives notice of rejection within the fifteen (15) Business Day Acceptance period, the Deliverable will be deemed to have been Accepted.  If the Deliverable is deemed unacceptable under Quality Assurance, fifteen (15) Business Days from the date the Executive Level Representative receives the Deliverable(s) and accompanying Payment Invoice, the Executive Level Representative will send a consolidated set of comments indicating issues, unacceptable items, and/or requested revisions accompanying the rejection.  Upon rejection and receipt of comments, the Contractor will have ten (10) Business Days to resubmit the Deliverable to the Executive Level Representative with all appropriate corrections or modifications made and/or addressed.  The Executive Level Representative will again determine whether the Deliverable(s) is Acceptable under Quality Assurance and provide a written determination within fifteen (15) Business Days of receipt of the revised or amended Deliverable.  If the Deliverable is once again deemed unacceptable under Quality Assurance and thus rejected, the Contractor will be required to provide a remediation plan that shall include a timeline for corrective action acceptable to the Executive Level Representative.  The Contractor shall also be subject to all damages and remedies attributable to the late delivery of the Deliverable under the terms of this Agreement and available at law or equity.  In the event that a Deliverable must be resubmitted more than twice for Acceptance, the Contractor shall be deemed as in breach of this Agreement.  The Procuring Agency may seek any and all damages and remedies available under the terms of this Agreement and available at law or equity.  Additionally, the Procuring Agency may terminate this Agreement.

ARTICLE 5 – TERM

[CHOICE #1- If the Agreement is based on a state price agreement and is for professional services only OR it is for a combination of professional services and tangible property/services, use the following language]  THIS AGREEMENT SHALL NEITHER BE EFFECTIVE NOR BINDING UNTIL APPROVED BY THE DoIT AND DFA/CRB.  

[CHOICE #2- If the Agreement is based on a state price agreement and is only for tangible property and/or services, use the following language]  THIS AGREEMENT SHALL NEITHER BE EFFECTIVE NOR BINDING UNTIL APPROVED BY THE DoIT.  

[CHOICE #3- If the Agreement is NOT based on a state price agreement and is for professional services only, use the following language]  THIS AGREEMENT SHALL NEITHER BE EFFECTIVE NOR BINDING UNTIL APPROVED BY THE DoIT AND DFA/CRB.  

[CHOICE #4- If the Agreement is NOT based on a state price agreement and is for only tangible property and does not include professional services, use the following language]  THIS AGREEMENT SHALL NEITHER BE EFFECTIVE NOR BINDING UNTIL APPROVED BY THE DoIT AND THE STATE PURCHASING AGENT.  

[CHOICE #5- If the Agreement is NOT based on a state price agreement and is for both professional services and tangible property/services, use the following language]  THIS AGREEMENT SHALL NEITHER BE EFFECTIVE NOR BINDING UNTIL APPROVED BY THE DoIT AND THE STATE PURCHASING AGENT. 

This Agreement shall terminate on [Insert Termination Date], unless terminated pursuant to Article 6.  No contract term, including extensions and renewals, shall not exceed four years, except as set forth in Section 13-1-150 NMSA 1978.

ARTICLE 6 – TERMINATION

This Agreement may be terminated as follows:

A.
General.  By the either Party upon written notice to be delivered to the other party not less than ten (10) Business Days prior to the intended date of termination.  

B.
Appropriations.  By the Procuring Agency, if required by changes in State or federal law, or because of court order, or because of insufficient appropriations made available by the United States Congress and/or the New Mexico State Legislature for the performance of this Agreement.  The Procuring Agency’s decision as to whether sufficient appropriations are available shall be accepted by the Contractor and shall be final.  If the Procuring Agency terminates this Agreement pursuant to this subsection, the Procuring Agency shall provide the Contractor written notice of such termination at least fifteen (15) Business Days prior to the effective date of the termination.  
C.
Obligations and Waiver.  By termination pursuant to this Article, neither Party may nullify obligations already incurred for performance or failure to perform prior to the date of termination.  THIS ARTICLE IS NOT EXCLUSIVE AND DOES NOT CONSTITUTE A WAIVER OF ANY OTHER LEGAL RIGHTS AND REMEDIES AFFORDED THE PROCURING AGENCY AND THE STATE OF NEW MEXICO CAUSED BY THE CONTRACTOR’S DEFAULT OR BREACH OF THIS AGREEMENT.

ARTICLE 7 – TERMINATION MANAGEMENT

A.
Contractor.  In the event this Agreement is terminated for any reason, or upon expiration, and in addition to all other rights to property set forth in this Agreement, the Contractor shall:

1.
Transfer, deliver, and/or make readily available to the Procuring Agency property in which the Procuring Agency has a financial interest and any and all data, Know How, Intellectual Property, inventions or property of the Procuring Agency;

2.
Incur no further financial obligations for materials, Services, or facilities under the Agreement without prior written approval of the Procuring Agency;

3.
Terminate all purchase orders or procurements and any subcontractors and cease all work, except as the Procuring Agency may direct, for orderly completion and transition;

4.
Take such action as the Procuring Agency may direct, for the protection and preservation of all property and all records related to and required by this Agreement;

5.
Agree that the Procuring Agency is not liable for any costs arising out of termination and that the Procuring Agency is liable only for costs of Deliverables Accepted prior to the termination of the Agreement;

6.
Cooperate fully in the closeout or transition of any activities to permit continuity in the administration of Procuring Agency’s programs; 

7.
In the event that this Agreement is terminated due to the Contractor’s course of performance, negligence or willful misconduct and that course of performance, negligence, or willful misconduct results in reductions in the Procuring Agency’s receipt of program funds from any governmental agency, the Contractor shall remit to the Procuring Agency the full amount of the reduction;

8.
Should this Agreement terminate due to the Contractor's Default, the Contractor shall reimburse the Procuring Agency for all costs arising from hiring new Contractor/subcontractors at potentially higher rates and for other costs incurred;

9.
In the event this Agreement is terminated for any reason, or upon its expiration, the Contractor shall develop and submit to the Procuring Agency for approval an Agreement Turnover Plan at least ten (10) Business Days prior to the effective date of termination.  Such Turnover Plan shall describe the Contractor’s policies and procedures that will ensure: (1) the least disruption in the delivery of Services during the transition to a substitute vendor; and (2) cooperation with the Procuring Agency and the substitute vendor in transferring information and Services.  The Turnover Plan shall consist of the orderly and timely transfer of files, data, computer software, documentation, system turnover plan, Know How, Intellectual Property and other materials, whether provided by the Procuring Agency or created by the Contractor under this Agreement, to the Procuring Agency, including but not limited to, user manuals with complete documentation, functional technical descriptions of each program and data flow diagrams.  At the request of the Procuring Agency, the Contractor shall provide to the Procuring Agency a copy of the most recent versions of all files, software, Know How, Intellectual Property and documentation, whether provided by the Procuring Agency or created by the Contractor under this Agreement.

B.
Procuring Agency.  In the event this Agreement is terminated for any reason, or upon expiration, and in addition to all other rights to property set forth in this Agreement, the Procuring Agency shall: 

1.
Retain ownership of all work products and documentation created pursuant to this Agreement; and 

2.
Pay the Contractor all amounts due for Services Accepted prior to the effective date of such termination or expiration.

ARTICLE 8 – INDEMNIFICATION
A.
General.  [Delete if the Agreement is between two public entities - The Contractor shall defend, indemnify and hold harmless the Procuring Agency, the State of New Mexico and its employees from all actions, proceedings, claims, demands, costs, damages, attorneys’ fees and all other liabilities and expenses of any kind from any source which may arise out of the performance of this Agreement, caused by the negligent act or failure to act of the Contractor, its officers, employees, servants, subcontractors or agents, during the time when the Contractor, its officer, agent, employee, servant or subcontractor thereof has or is performing Services pursuant to this Agreement.  In the event that any action, suit or proceeding related to the Services performed by the Contractor or any officer, agent, employee, servant or subcontractor under this Agreement is brought against the Contractor, the Contractor shall, as soon as practicable, but no later than two (2) Business Days after it receives notice thereof, notify, by certified mail, the legal counsel of the Procuring Agency, the Risk Management Division of the New Mexico General Services Department, and the DoIT.]
[Use if the Agreement is between two public entities - Neither party shall be responsible for liability incurred as a result of the other Party’s acts or omissions in connection with this Agreement.  Any liability incurred in connection with this Agreement is subject to the immunities and limitations of the New Mexico Tort Claims Act, Sections 41-4-1, et seq.]
B.
[Delete if the Agreement is between two public entities - The indemnification obligation under this Agreement shall not be limited by the existence of any insurance policy or by any limitation on the amount or type of damages, compensation or benefits payable by or for Contractor or any subcontractor, and shall survive the termination of this Agreement.  Money due or to become due to the Contractor under this Agreement may be retained by the Procuring Agency, as necessary, to satisfy any outstanding claim that the Procuring Agency may have against the Contractor.]
ARTICLE 9 – INTELLECTUAL PROPERTY
[CHOICE #1 – If purchasing only IT hardware/equipment, use the following language - Not Applicable.  The Parties agree there is no Intellectual Property.] 
A.
Ownership.  [CHOICE #2 - Use this provision if Procuring Agency is to own the Intellectual Property] Any and all Intellectual Property, including but not limited to copyright, patentable inventions, patents, trademarks, trade names, service marks, and/or trade secrets created or conceived pursuant to, or as a result of, performance of this Agreement, shall be work made for hire and the Procuring Agency shall be considered the creator and owner of such Intellectual Property.  Any and all Know How created or conceived pursuant to, or as a result of, performance of this Agreement, shall be work made for hire and the Procuring Agency shall be considered the creator and owner of such Know How.  The Procuring Agency shall own the entire right, title and interest to the Intellectual Property and Know How worldwide, and, other than in the performance of this Agreement, the Contractor, subcontractor(s), officers, agents and assigns shall not make use of, or disclose the Intellectual Property and Know How to any entity or person outside of the Procuring Agency without the express written authorization of the Procuring Agency.  Contractor shall notify the Procuring Agency, within fifteen (15) Business Days, of the creation of any Intellectual Property by it or its subcontractor(s).  Contractor, on behalf of itself and any subcontractor(s), agrees to execute any and all document(s) necessary to assure that ownership of the Intellectual Property vests in the Procuring Agency and shall take no affirmative actions that might have the effect of vesting all or part of the Intellectual Property in any entity other than the Procuring Agency.  If, by judgment of a court of competent jurisdiction, Intellectual Property or Know How are not deemed to be created or owned by the Procuring Agency, Contractor hereby acknowledges and agrees to grant to the Procuring Agency and the State of New Mexico, a perpetual, non-exclusive, royalty free license to reproduce, publish, use, copy and modify the Intellectual Property and Know How.

[CHOICE #3- If the Contractor will own the Intellectual Property then delete the above language and insert the following language.]  Contractor hereby acknowledges and grants to the Procuring Agency and the State of New Mexico, a perpetual, non-exclusive, royalty free license to reproduce, publish, use, copy and modify the Intellectual Property and Know How created or conceived pursuant to, or as a result of, performance of this Agreement.

ARTICLE 10 – INTELLECTUAL PROPERTY INDEMNIFICATION

A. Intellectual Property Indemnification.  The Contractor shall defend, at its own expense, the Procuring Agency, the State of New Mexico and/or any other State of New Mexico body against any claim that any product or service provided under this Agreement infringes any patent, copyright or trademark, and shall pay all costs, damages and attorney’s fees that may be awarded as a result of such claim.  In addition, if any third party obtains a judgment against the Procuring Agency based upon Contractor’s trade secret infringement relating to any product or Services provided under this Agreement, the Contractor agrees to reimburse the Procuring Agency for all costs, attorneys’ fees and the amount of the judgment.  To qualify for such defense and/or payment, the Procuring Agency shall:

1.
Give the Contractor written notice, within forty-eight (48) hours, of its notification of any claim;

2.
Work with the Contractor to control the defense and settlement of the claim; and 

3.
Cooperate with the Contractor, in a reasonable manner, to facilitate the defense or settlement of the claim.

B.
Procuring Agency Rights.  If any product or service becomes, or in the Contractor’s opinion is likely to become, the subject of a claim of infringement, the Contractor shall, at its sole expense:

1.
Provide the Procuring Agency the right to continue using the product or service and fully indemnify the Procuring Agency against all claims that may arise out of the Procuring Agency’s use of the product or service;

2.
Replace or modify the product or service so that it becomes non-infringing; or

3.
Accept the return of the product or service and refund an amount equal to the value of the returned product or service, less the unpaid portion of the purchase price and any other amounts, which are due to the Contractor.  The Contractor’s obligation will be void as to any product or service modified by the Procuring Agency to the extent such modification is the cause of the claim.

ARTICLE 11 - WARRANTIES

A.
General.  The Contractor hereby expressly warrants the Deliverable(s) as being correct and compliant with the terms of this Agreement, Contractor’s official published specification and technical specifications of this Agreement and all generally accepted industry standards.  This warranty encompasses correction of defective Deliverable(s) and revision of the same, as necessary, including deficiencies found during testing, implementation, or post-implementation phases.

B.
Software.[CHOICE #1- Use if only purchasing or developing software ]  The Contractor warrants that any software or other products delivered under this Agreement shall comply with the terms of this Agreement, Contractor’s official published specification(s) and technical specifications of this Agreement and all generally accepted industry standards.  The Contractor further warrants that the software provided under this Agreement will meet the applicable specifications for [INSERT # of years - recommend 6mo.-2yrs.] years after Acceptance by the Executive Level Representative and implementation by the Procuring Agency.  If the software fails to meet the applicable specifications during the warranty period, the Contractor will correct the deficiencies, at no additional cost to the Procuring Agency, so that the software meets the applicable specifications.  [CHOICE #2 – Not Applicable.  The Parties agree there is no Software.]
ARTICLE 12 – CONTRACTOR PERSONNEL

A.
Key Personnel.  Contractor’s key personnel shall not be diverted from this Agreement without the prior written approval of the Procuring Agency.  Key personnel are those individuals considered by the Procuring Agency to be mandatory to the work to be performed under this Agreement.  Key personnel shall be:

[Insert Contractor Staff Name(s)]
B.
Personnel Changes.  Replacement of any personnel shall be made with personnel of equal ability, experience, and qualification and shall be approved by the Procuring Agency.  For all personnel, the Procuring Agency reserves the right to require submission of their resumes prior to approval.  If the number of Contractor’s personnel assigned to the Project is reduced for any reason, Contractor shall, within ten (10) Business Days of the reduction, replace with the same or greater number of personnel with equal ability, experience, and qualifications, subject to Procuring Agency approval.  The Procuring Agency, in its sole discretion, may approve additional time beyond the ten (10) Business Days for replacement of personnel.  The Contractor shall include status reports of its efforts and progress in finding replacements and the effect of the absence of the personnel on the progress of the Project.  The Contractor shall also make interim arrangements to assure that the Project progress is not affected by the loss of personnel.  The Procuring Agency reserves the right to require a change in Contractor’s personnel if the assigned personnel are not, in the sole opinion of the Procuring Agency, meeting the Procuring Agency’s expectations.

ARTICLE 13 – STATUS OF CONTRACTOR

[CHOICE #1- Use if only purchasing IT hardware/equipment - Not Applicable.]
A.
Independent Contractor.  The Contractor and its agents and employees are independent contractors performing professional Services for the Procuring Agency and are not employees of the State of New Mexico.  The Contractor and its agents and employees shall not accrue leave, retirement, insurance, bonding, use of state vehicles, or any other benefits afforded to employees of the State of New Mexico as a result of this Agreement.  The Contractor acknowledges that all sums received hereunder are personally reportable by it for income tax purposes as self-employment or business income and are reportable for self-employment tax.

B.
Subject of Proceedings.  Contractor warrants that neither the Contractor nor any officer, stockholder, director or employee of the Contractor, is presently subject to any litigation or administrative proceeding before any court or administrative body which would have an adverse effect on the Contractor’s ability to perform under this Agreement; nor, to the best knowledge of the Contractor, is any such litigation or proceeding presently threatened against it or any of its officers, stockholders, directors or employees.  If any such proceeding is initiated or threatened during the term of this Agreement, the Contractor shall immediately disclose such fact to the Procuring Agency.

ARTICLE 14 - CHANGE MANAGEMENT

A.
Changes.  Contractor may only make changes or revisions within the Scope of Work as defined by Article 2 and Exhibit A after receipt of written approval by the Executive Level Representative.  Such change may only be made to Tasks or Sub-Task as defined in the Exhibit A.  Under no circumstance shall such change affect the:

1.
Deliverable requirements, as outlined in Exhibit A;

2.
Due date of any Deliverable, as outlined in Exhibit A;

3.
Compensation of any Deliverable, as outlined in Exhibit A;

4.
Agreement compensation, as outlined in Article 3; or

5.
Agreement termination, as outlined in Article 5. 
B.
Change Request Process.  In the event that circumstances warrant a change to accomplish the Scope of Work as described above, a Change Request shall be submitted that meets the following criteria:

1.
The Project Manager shall draft a written Change Request for review and approval by the Executive Level Representative to include:  

(a)
the name of the person requesting the change; 

(b)
a summary of the required change; 

(c)
the start date for the change; 

(d)
the reason and necessity for change; 

(e)
the elements to be altered; and

(f)
the impact of the change. 

2.
The Executive Level Representative shall provide a written decision on the Change Request to the Contractor within a maximum of ten (10) Business Days of receipt of the Change Request.  All decisions made by the Executive Level Representative are final.  Change Requests, once approved, become a part of the Agreement and become binding as a part of the original Agreement.

ARTICLE 15 – INDEPENDENT VERIFICATION AND VALIDATION

A.
If IV&V professional Services are used or required to be used for the Project associated with this Agreement, the Contractor hereby agrees to cooperate with the IV&V vendor.  Such cooperation shall include, but is not limited to:  

1.
Providing the Project documentation; 

2.
Allowing the IV&V vendor to sit in on the Project meetings; and 

3.
Supplying the IV&V vendor with any other material as directed by the Project Manager.  

B.
If this Agreement is for IV&V professional Services then the Contractor agrees to:

1.
Submit all reports directly to the Department of Information Technology, Project Oversight and Compliance Division (ivandv.reports@state.nm.us) according to the DoIT IV&V Reporting Template and Guidelines found on the DoIT website, http://www.doit.state.nm.us/project_templates.html, and copy the Procuring Agency.

2.
Use a report format consistent with the current DoIT IV&V Reporting Template and Guidelines found on the DoIT website, http://www.doit.state.nm.us/project_templates.html.

ARTICLE 16 – DEFAULT/BREACH

In case of Default and/or Breach by the Contractor, for any reason whatsoever, the Procuring Agency and the State of New Mexico may procure the goods or Services from another source and hold the Contractor responsible for any resulting excess costs and/or damages, including but not limited to, direct damages, indirect damages, consequential damages, special damages and the Procuring Agency and the State of New Mexico may also seek all other remedies under the terms of this Agreement and under law or equity.

ARTICLE 17 – EQUITABLE REMEDIES

Contractor acknowledges that its failure to comply with any provision of this Agreement will cause the Procuring Agency irrevocable harm and that a remedy at law for such a failure would be an inadequate remedy for the Procuring Agency, and the Contractor consents to the Procuring Agency’s obtaining from a court of competent jurisdiction, specific performance, or injunction, or any other equitable relief in order to enforce such compliance.  Procuring Agency’s rights to obtain equitable relief pursuant to this Agreement shall be in addition to, and not in lieu of, any other remedy that Procuring Agency may have under applicable law, including, but not limited to, monetary damages.

ARTICLE 18 - LIABILITY

Contractor shall be liable for damages arising out of injury to persons and/or damage to real or tangible personal property at any time, in any way, if and to the extent that the injury or damage was caused by or due to the fault or negligence of the Contractor or a defect of any equipment provided or installed, provided in whole or in part by the Contractor pursuant to the Agreement.  Contractor shall not be liable for damages arising out of, or caused by, alterations made by the Procuring Agency to any equipment or its installation or for losses caused by the Procuring Agency’s fault or negligence.  Nothing in this Agreement shall limit the Contractor’s liability, if any, to third parties and/or employees of the Procuring Agency or the State of New Mexico, or any remedy that may exist under law or equity in the event a defect in the manufacture or installation of the equipment, or the negligent act or omission of the Contractor, its officers, employees, or agents, is the cause of injury to such person.

ARTICLE 19 – ASSIGNMENT

The Contractor shall not assign or transfer any interest in this Agreement or assign any claims for money due or to become due under this Agreement without the prior written approval of this Agreement's approval authorities.

ARTICLE 20 – SUBCONTRACTING

A.
General Provision.  The Contractor shall not subcontract any portion of this Agreement without the prior written approval of the Procuring Agency.  No such subcontracting shall relieve the Contractor from its obligations and liabilities under this Agreement, nor shall any subcontracting obligate payment from the Procuring Agency.

B.
Responsibility for subcontractors.  The Contractor must not disclose Confidential Information of the Procuring Agency or of the State of New Mexico to a subcontractor unless and until such subcontractor has agreed in writing to protect the confidentiality of such Confidential Information in the manner required of the Contractor under this Agreement.

ARTICLE 21 – RELEASE

The Contractor’s Acceptance of final payment of the amount due under this Agreement shall operate as a release of the Procuring Agency, its officers and employees, and the State of New Mexico from all liabilities, claims and obligations whatsoever arising from or under this Agreement.  

ARTICLE 22 – CONFIDENTIALITY

Any Confidential Information provided to the Contractor by the Procuring Agency or, developed by the Contractor based on information provided by the Procuring Agency in the performance of this Agreement shall be kept confidential and shall not be made available to any individual or organization by the Contractor without the prior written approval of the Procuring Agency.  Upon termination of this Agreement, Contractor shall deliver all Confidential Information in its possession to the Procuring Agency within thirty (30) Business Days of such termination.  Contractor acknowledges that failure to deliver such Confidential Information to the Procuring Agency will result in direct, special and incidental damages.

ARTICLE 23 –CONFLICT OF INTEREST

The Contractor warrants that it presently has no interest and shall not acquire any interest, direct or indirect, which would conflict in any manner or degree with the performance or Services required under the Agreement.  The Contractor certifies that the requirements of the Governmental Conduct Act, Sections 10-16-1 through 10-16-18, NMSA 1978, regarding contracting with a public officer, state employee or former state employee have been followed.

ARTICLE 24 - RECORDS AND AUDIT

A.
The Contractor shall maintain detailed time and expenditure records that indicate the date, time, nature and cost of Services rendered during this Agreement’s term and effect and retain them for a period of [Insert  # of years, minimum is - three (3) years] from the date of final payment under this Agreement.  The records shall be subject to inspection by the Procuring Agency, CIO, SPA, and DFA and the New Mexico State Auditor’s Office.  The Procuring Agency shall have the right to audit billings both before and after payment.  Payment for Services under this Agreement shall not foreclose the right of the Procuring Agency to recover excessive or illegal payments.

ARTICLE 25 - AMENDMENT

This Agreement shall not be altered, changed, or amended except by an instrument in writing executed by the Parties hereto.  No amendment shall be effective or binding unless approved by all of the approval authorities. Amendments are required for the following:

1.
Deliverable requirements, as outlined in Exhibit A;

2.
Due Date of any Deliverable, as outlined in Exhibit A;

3.
Compensation of any Deliverable, as outlined in Exhibit A;

4.
Agreement Compensation, as outlined in Article 3; or

5.
Agreement termination, as outlined in Article 5.

ARTICLE 26 – NEW MEXICO EMPLOYEES HEALTH COVERAGE

A.
If Contractor has, or grows to, six (6) or more employees who work, or who are expected to work, an average of at least 20 hours per week over a six (6) month period during the term of the contract, Contractor certifies, by signing this agreement, to have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $250,000 dollars.

B.
Contractor agrees to maintain a record of the number of employees who have (a) accepted health insurance; (b) declined health insurance due to other health insurance coverage already in place; or (c) declined health insurance for other reasons.  These records are subject to review and audit by a representative of the state.

C.
Contractor agrees to advise all employees of the availability of State publicly financed health care coverage programs by providing each employee with, as a minimum, the following web site link to additional information: http://insurenewmexico.state.nm.us/.

D.
For Indefinite Quantity, Indefinite Delivery contracts (state price agreements without specific limitations on quantity and providing for an indeterminate number of orders to be placed against it); Contractor agrees these requirements shall apply the first day of the second month after the Contractor reports combined sales (from state and, if applicable, from local public bodies if from a state price agreement) of $250,000.

ARTICLE 27 – NEW MEXICO EMPLOYEES PAY EQUITY REPORTING

A.
The Contractor agrees if it has ten (10) or more New Mexico employees OR eight (8) or more employees in the same job classification, at any time during the term of this Agreement, to complete and submit the PE10-249 form on the annual anniversary of the initial report submittal for Agreements up to one (1) year in duration.  If Contractor has (250) or more employees Contractor must complete and submit the PE250 form on the annual anniversary of the initial report submittal for Agreements up to one (1) year in duration.  For Agreements that extend beyond one (1) calendar year, or are extended beyond one (1) calendar year, Contractor also agrees to complete and submit the PE10-249 or PE250 form, whichever is applicable, within thirty (30) days of the annual Agreements anniversary date of the initial submittal date or, if more than 180 days has elapsed since submittal of the last report, at the completion of the Agreements, whichever comes first.  Should Contractor not meet the size requirement for reporting as of the effective date of this Agreement but subsequently grows such that they meet or exceed the size requirement for reporting, Contractor agrees to provide the required report within ninety (90 days) of meeting or exceeding the size requirement.  That submittal date shall serve as the basis for submittals required thereafter. 

B.
Contractor also agrees to levy this requirement on any subcontractor(s) performing more than ten percent (10%) of the dollar value of this Agreement if said subcontractor(s) meets, or grows to meet, the stated employee size thresholds during the term of this Agreement.  Contractor further agrees that, should one or more subcontractor not meet the size requirement for reporting as of the effective date of this Agreement but subsequently grows such that they meet or exceed the size requirement for reporting, Contractor will submit the required report, for each such subcontractor, within ninety (90) calendar days of that subcontractor meeting or exceeding the size requirement.  Subsequent report submittals, on behalf of each such subcontractor, shall be due on the annual anniversary of the initial report submittal.  Contractor shall submit the required form(s) to the State Purchasing Division of the General Services Department, and other departments as may be determined, on behalf of the applicable subcontractor(s) in accordance with the schedule contained in this paragraph.  Contractor acknowledges that this subcontractor requirement applies even though Contractor itself may not meet the size requirement for reporting and be required to report itself.

C.
Notwithstanding the foregoing, if this Agreement was procured pursuant to a solicitation, and if Contractor has already submitted the required report accompanying their response to such solicitation, the report does not need to be re-submitted with this Agreement.
ARTICLE 28 – MERGER, SCOPE, ORDER OF PRECEDENCE

A.
Severable.  The provisions of this Agreement are severable, and if for any reason, a clause, sentence or paragraph of this Agreement is determined to be invalid by a court or agency or commission having jurisdiction over the subject matter hereof, such invalidity shall not affect other provisions of this Agreement, which can be given effect without the invalid provision.

B.
Merger/Scope/Order.  This Agreement incorporates any and all agreements, covenants and understandings between the Parties concerning the subject matter hereof, and all such agreements, covenants and understanding have been merged into this Agreement.  No prior agreement or understanding, verbal or otherwise, of the Parties or their agents or assignees shall be valid or enforceable unless embodied in this Agreement.

ARTICLE 29 – NOTICES

All deliveries, notices, requests, demands or other communications provided for or required by this Agreement shall be in writing and shall be deemed to have been given when sent by registered or certified mail (return receipt requested), when sent by overnight carrier, or upon telephone confirmation by Contractor to the sender of receipt of a facsimile communication that is followed by a mailed hard copy from the sender.  Notices shall be addressed as follows:

For PROCURING AGENCY

[Insert: Name of Individual, Position

Procuring Agency Name 

E-mail Address

Telephone Number
Mailing Address.]
For CONTRACTOR

[Insert Name of Individual, Position,

Company Name,

E-mail Address,

Telephone Number,

Mailing Address.]
Any change to the Notice individual or the address, shall be effective only in writing.

ARTICLE 30 – GENERAL PROVISIONS

A. The Contractor agrees to abide by all federal and state laws and rules and regulations, and executive orders of the Governor of the State of New Mexico, including but not limited to:  

1. Civil and Criminal Penalties.  The Procurement Code, Sections 13-1-28 through 13-1-199 NMSA 1978, imposes civil and criminal penalties for its violation.  In addition, the New Mexico criminal statutes impose felony penalties for illegal bribes, gratuities and kickbacks.
2. Equal Opportunity Compliance.  The Contractor agrees to abide by all federal and state laws and rules and regulations, and executive orders of the Governor of the State of New Mexico, pertaining to equal employment opportunity.  In accordance with all such laws of the State of New Mexico, the Contractor agrees to assure that no person in the United States shall, on the grounds of race, religion, color, national origin, ancestry, sex, age, physical or mental handicap, serious medical condition, spousal affiliation, sexual orientation or gender identity, be excluded from employment with or participation in, be denied the benefits of, or be otherwise subjected to discrimination under any program or activity performed under this Agreement.  If Contractor is found not to be in compliance with these requirements during the life of this Agreement, Contractor agrees to take appropriate steps to correct these deficiencies.

3. Workers Compensation.  The Contractor agrees to comply with state laws and rules applicable to workers compensation benefits for its employees.  If the Contractor fails to comply with the Workers Compensation Act and applicable rules when required to do so, this Agreement may be terminated by the Procuring Agency.

B. Applicable Law.  The laws of the State of New Mexico shall govern this Agreement.  Venue shall be proper only in a New Mexico court of competent jurisdiction in accordance with Section 38-3-1 (G) NMSA 1978.  By execution of this Agreement, Contractor acknowledges and agrees to the jurisdiction of the courts of the State of New Mexico over any and all such lawsuits arising under or out of any term of this Agreement.

C. Waiver.  A party's failure to require strict performance of any provision of this Agreement shall not waive or diminish that party's right thereafter to demand strict compliance with that or any other provision.  No waiver by a party of any of its rights under this Agreement shall be effective unless expressed and in writing, and no effective waiver by a party of any of its rights shall be effective to waive any other rights.

D. Headings.  Any and all headings herein are inserted only for convenience and ease of reference and are not to be considered in the construction or interpretation of any provision of this Agreement.  Numbered or lettered provisions, sections and subsections contained herein, refer only to provisions, sections and subsections of this Agreement unless otherwise expressly stated.

ARTICLE 31 - SURVIVAL

The Articles entitled Intellectual Property, Intellectual Property Ownership, Confidentiality, and Warranties shall survive the expiration or termination of this Agreement.  Software License and Software Escrow agreements entered into in conjunction with this Agreement shall survive the expiration or termination of this Agreement.  [Choice #1 – Other unexpired agreements, promises, or warranties that will survive the termination of this Agreement are:  (list here)]
ARTICLE 32 - TIME

Calculation of Time.  Any time period herein calculated by reference to "days" means calendar days, unless Business Days are used; provided, however, that if the last day for a given act falls on a Saturday, Sunday, or a holiday as observed by the State of New Mexico, the day for such act shall be the first day following that is not a Saturday, Sunday, or such observed holiday.

ARTICLE 33 – FORCE MAJEURE

Neither party shall be liable in damages or have any right to terminate this Agreement for any delay or Default in performing hereunder if such delay or Default is caused by conditions beyond its control including, but not limited to Acts of God, Government restrictions (including the denial or cancellation of any export or other necessary license), wars, insurrections and/or any other cause beyond the reasonable control of the party whose performance is affected.

[IF APPLICABLE, ADD ANY PROCURING AGENCY SPECIFIC, GRANT SPECIFIC, OR CONTRACT SPECIFIC ARTICLES STARTING AT THIS POINT.]
IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date of the signature by the required approval authorities below.

By:
___________________________
Date:
___________________

[Insert Procuring Agency Cabinet Secretary Name]
Secretary of [Insert Agency Name] 

By:
___________________________
Date:
___________________________

[Insert Contractor Name]
[Insert Title and Company Name]  

By:
___________________________
Date:
___________________

[Insert Procuring Agency CIO Name]
Chief Information Officer for [Insert Procuring Agency Name] 

Approved for legal sufficiency:

By:
____________________________
Date:
_____________________________

[Insert Procuring Agency General Counsel Name]
[Insert Procuring Agency Name] General Counsel

The records of the Taxation and Revenue Department reflect that the Contractor is registered with the Taxation and Revenue Department of the State of New Mexico to pay gross receipts and compensating taxes:

CRS ID Number: ___________________________

By:     _______________________
Date:
____________

Taxation & Revenue Department

Approved as to information technology contractual specifications and compliance with the Department of Information Technology Act, Chapter 9, Article 27 NMSA 1978 and Executive Orders relating to Information Technology issued by the Governor of the State of New Mexico. 

By:     
Date:_________________________

Darryl Ackley, State CIO and Cabinet Secretary

Department of Information Technology

This Agreement has been approved by the State Purchasing Agent:

By:____________________________
Date:________________________

Purchasing Agent for the State of New Mexico

OR
This Agreement has been approved by the Department of Finance and Administration, Contracts Review Bureau:

By:
____________________________
Date:
________________________


Department of Finance and Administration, Contracts Review Bureau

EXHIBIT A – SCOPE OF WORK 

I. Purpose of the Agreement including goals and objectives: 

[If applicable – Certified Project Name: name]
II. Performance Measures: 
III. Activities.  

IV. Deliverables
The following sections describe the required tasks and subtasks to be performed by the Contractor for each Deliverable under the terms of this Agreement.  The Contractor must perform each task and/or subtask, but is not limited to performing only the identified task or sub tasks in a given project area.  The Parties hereby agree that the Deliverable(s) are the controlling items and that the Contractor’s obligation is to perform and deliver the Deliverable as described in the following sections.  

[Deliverable samples are provided, but are only samples; the Procuring Agency is to add Deliverables that represent the work that needs to be performed and are traceable by the Procuring Agency.  The Procuring Agencies may identify as many Deliverables, with associated tasks and subtasks, as are needed to accomplish the Project goals, objectives, and activities.]
A.
Sample Deliverable Number 1 [Insert Name of Deliverable]
	Deliverable Name
	Due Date
	Compensation

	[Insert Name of Deliverable]
	[Insert Date this Deliverable is due]
	· [Insert Total $ Amount]

· [Insert Amount less GRT, if applicable]
· [Insert $ Amount less retainage, if applicable]


	Task Item
	Sub Tasks
	Description

	[Insert Name of Task or tasks to be performed for each Deliverable. 
	Sub 1 (through however many subtasks are needed to accomplish Task 1 which leads to the number of Tasks needed to accomplish Deliverable 1.
	· [Insert Description] Please use active verbs to identify tasks and subtasks to be performed by the vendor.

· The due dates for the tasks and/or subtasks should be included as a means of assisting the Procuring Agency and Contractor to monitor contract progress.  

· Compensation amounts for tasks and/or subtasks can be identified here. The total amount paid for all tasks and/or subtasks performed under this Deliverable should be consistent with the Compensation due for total delivery of the Deliverable.  
· The Contractor will bill the Procuring Agency per Deliverable; clear and well defined language will assist the Procuring Agency and Contractor in determining if the Deliverable is met for payment purposes.


A.
Deliverable Number n – [Insert name of support Services.]
	Deliverable Name
	Due Date
	Compensation

	[Insert Name of Deliverable]
	[Choice #1 – Payment due at the start of the maintenance period

Choice #2 - Arrears payment due at the end of the month or quarter]
	· [Insert Total $ Amount]

· [Insert Amount less GRT, if applicable]
· [Insert $ Amount less retainage, if applicable]


	Task Item
	Sub Tasks
	Description

	Problem Support 
	Sub 1 
	The Contractor shall make technical support personnel available by phone and email on the following schedule: [Such as - Monday through Friday, 8:00A.M. To 5:00P.M., excluding state holidays.]

	
	Sub 2
	The Contractor will log requests and provide to the Procuring Agency technical support services for the Software based on the priority levels and problem resolution processes described in the Performance Measures, above.

	
	Sub 3
	The Contractor will update documentation (Systems Administration Guide, User Guide, and Product Manual) to reflect changes made to the system as a result of problem resolution.

	
	Sub 4
	The Contractor will respond to technical and functional questions about the [Insert Application Name].  Such requests will be assigned a default Priority of [Insert appropriate priority level] unless the Procuring Agency requests a higher priority be assigned to the request.

	Monthly Report
	Sub 1
	The Contractor shall provide or make available online a monthly report on the activity and status of all logged requests received from the Procuring Agency.

	Activities Tracking
	Sub 1
	Contractor shall maintain a log of requests in a Procuring Agency approved tracking system with a unique number assigned to each Procuring Agency request.  The unique number shall be provided by the contractor to Procuring Agency for reference and communication.  

	
	Sub 2
	The Procuring Agency will assign one of four levels of priority to each request:

· Priority 1 is the most severe program error and represents a situation where mission critical features and functions of the [name of application] are unavailable and no practical alternate mode of operation is available. Priority 1 problems will be corrected or a solution will be provided by Contractor for corrective action within [modify as appropriate - two (2) hours].

· Priority 2 indicates a problem in which certain features and functionality are not available and no practical alternate mode of operation is available. Priority 2 problems will be corrected or a plan will be provided by the Contractor for corrective action within [modify as appropriate - one (1) Business Day(s)].

· Priority 3 is the normal “next-in-line” problem priority assignment. At this level, requests are worked on in the order in which they are received.  Priority 3 problems will be corrected or a plan will be provided by Contractor for corrective action within [modify as appropriate - ten (10) Business Days].

· Priority 4 is the Release assignment. At this level, requests are worked on as deemed appropriate by Procuring Agency.  Priority 4 issues will be incorporated into specific releases, documented in an Application Deployment Package, which will be scheduled for delivery at the discretion of the Procuring Agency after time and cost estimates are provided by the Contractor and approved by the Agency, if applicable.  As such, priority 4 issues will be due at the time the specific Release is delivered.



APPENDIX D

COST RESPONSE FORM

Band 1 – 22+ PPM








· Base Monthly Volume – 2,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 2 – 45+ PPM








· Base Monthly Volume – 15,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


 Band 3 – 75+ PPM







· Base Monthly Volume – 70,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 4 – 95+ PPM







· Base Monthly Volume – 100,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 5 – 125+ PPM



· Base Monthly Volume – 125,000

	
	
	C
	
	

	
	Configuration
	Price
	Overage
	Notes/Comments

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 6 BW/Color – 25+ Color PPM






· Base Monthly Volume – 6,000 BW impressions

	
	
	C
	
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies
	Notes/Comments

	1
	Copy/print
	
	
	
	

	2
	Copy/print/fax
	
	
	
	

	3
	Copy/print/scan
	
	
	
	

	4
	Copy/print/fax/scan
	
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	
	

	
	List pricing for any additional options below
	
	
	
	

	
	
	
	
	
	


Band 7 BW/Color – 35+ Color PPM






· Base Monthly Volume – 10,000 BW impressions

	
	
	C
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/fax
	
	
	

	3
	Copy/print/scan
	
	
	

	4
	Copy/print/fax/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2+C3+C4)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 8 BW/Color – 40+ Color PPM






· Base Monthly Volume – 20,000 BW impressions

	
	
	
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


Band 9 BW/Color – 70+ Color PPM






· Base Monthly Volume – 40,000 BW impressions

	
	
	C
	
	

	
	Configuration
	Price
	BW Overage
	Color Click rate include supplies

	1
	Copy/print
	
	
	

	2
	Copy/print/scan
	
	
	

	
	Desktop OCR software for 25 users
	
	N/A
	

	
	TOTAL PRICE(C1+C2)
	
	
	

	
	List pricing for any additional options below
	
	
	

	
	
	
	
	


APPENDIX E
CAMPAIGN CONTRIBUTION DISCLOSURE FORM

Campaign Contribution Disclosure Form

Pursuant to NMSA 1978, § 13-1-191.1 (2006), any person seeking to enter into a contract with any state agency or local public body for professional services, a design and build project delivery system, or the design and installation of measures the primary purpose of which is to conserve natural resources must file this form with that state agency or local public body.  This form must be filed even if the contract qualifies as a small purchase or a sole source contract.  The prospective contractor must disclose whether they, a family member or a representative of the prospective contractor has made a campaign contribution to an applicable public official of the state or a local public body during the two years prior to the date on which the contractor submits a proposal or, in the case of a sole source or small purchase contract, the two years prior to the date the contractor signs the contract, if the aggregate total of contributions given by the prospective contractor, a family member or a representative of the prospective contractor to the public official exceeds two hundred and fifty dollars ($250) over the two year period.

Furthermore, the state agency or local public body shall void an executed contract or cancel a solicitation or proposed award for a proposed contract if: 1) a prospective contractor, a family member of the prospective contractor, or a representative of the prospective contractor gives a campaign contribution or other thing of value to an applicable public official or the applicable public official’s employees during the pendency of the procurement process or 2) a prospective contractor fails to submit a fully completed  disclosure statement pursuant to the law. 

THIS FORM MUST BE FILED BY ANY PROSPECTIVE CONTRACTOR WHETHER OR NOT THEY, THEIR FAMILY MEMBER, OR THEIR REPRESENTATIVE HAS MADE ANY CONTRIBUTIONS SUBJECT TO DISCLOSURE. 

The following definitions apply: 

“Applicable public official” means a person elected to an office or a person appointed to

complete a term of an elected office, who has the authority to award or influence 

the award of the contract for which the prospective contractor is submitting a 

competitive sealed proposal or who has the authority to negotiate a sole source or 

small purchase contract that may be awarded without submission of a sealed 

competitive proposal.

“Campaign Contribution” means a gift, subscription, loan, advance or deposit of money 

or other thing of value, including the estimated value of an in-kind contribution, that is made to or received by an applicable public official or any person authorized to raise, collect or expend contributions on that official’s behalf for the purpose of electing the official to either statewide or local office.  “Campaign Contribution” includes the payment of a debt incurred in an election campaign, but does not include the value of services provided without compensation or unreimbursed travel or other personal expenses of individuals who volunteer a portion or all of their time on behalf of a candidate or political committee, nor does it include the administrative or solicitation expenses of a political committee that are paid by an organization that sponsors the committee.

“Family member” means spouse, father, mother, child, father-in-law, mother-in-law, 

daughter-in-law or son-in-law.

“Pendency of the procurement process” means the time period commencing with the 

public notice of the request for proposals and ending with the award of the contract or the cancellation of the request for proposals. 

“Person” means any corporation, partnership, individual, joint venture, association or 

any other private legal entity. 

“Prospective contractor” means a person who is subject to the competitive sealed 

proposal process set forth in the Procurement Code or is not required to submit a competitive sealed proposal because that person qualifies for a sole source or a small purchase contract.

“Representative of a prospective contractor” means an officer or director of a 

corporation, a member or manager of a limited liability corporation, a partner of a 

partnership or a trustee of a trust of the prospective contractor.

 DISCLOSURE OF CONTRIBUTIONS:

Contribution Made By:

__________________________________________

Relation to Prospective Contractor:
__________________________________________

Name of Applicable Public Official:  _________________________________________

Date Contribution(s) Made:

__________________________________________






__________________________________________

Amount(s) of Contribution(s)

__________________________________________






__________________________________________

Nature of Contribution(s)

__________________________________________






__________________________________________

Purpose of Contribution(s)

__________________________________________






__________________________________________

(Attach extra pages if necessary)

___________________________
_______________________

Signature



Date

___________________________

Title (position)

—OR—

NO CONTRIBUTIONS IN THE AGGREGATE TOTAL OVER TWO HUNDRED FIFTY DOLLARS ($250) WERE MADE to an applicable public official by me, a family member or representative.

______________________________

_______________________

Signature






Date 

______________________________

Title (Position)

APPENDIX F
NEW MEXICO EMPLOYEES HEALTH COVERAGE FORM
New Mexico Employees Health Coverage Form

1.
For all contracts solicited and awarded on or after January 1, 2008:  If the offeror has, or grows to, six (6) or more employees who work, or who are expected to work, an average of at least 20 hours per week over a six (6) month period during the term of the contract, offeror must agree to:

(a) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2008 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed one million dollars or;

(b) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2009 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $500,000 dollars or

(c) have in place, and agree to maintain for the term of the contract, health insurance for those employees and offer that health insurance to those employees no later than July 1, 2010 if the expected annual value in the aggregate of any and all contracts between Contractor and the State exceed $250,000 dollars.

2.
Offeror must agree to maintain a record of the number of employees who have (a) accepted health insurance; (b) decline health insurance due to other health insurance coverage already in place; or (c) decline health insurance for other reasons.  These records are subject to review and audit by a representative of the state.

3.
Offeror must agree to advise all employees of the availability of State publicly financed health care coverage programs by providing each employee with, as a minimum, the following web site link to additional information http://insurenewmexico.state.nm.us/.

4.
For Indefinite Quantity, Indefinite Delivery contracts (price agreements without specific limitations on quantity and providing for an indeterminate number of orders to be placed against it); these requirements shall apply the first day of the second month after the offeror reports combined sales (from state and, if applicable, from local public bodies if from a state price agreement) of $250,000, $500,000 or $1,000,000.

Signature of Offeror:_________________________
Date________

APPENDIX G
LETTER OF TRANSMITTAL FORM
APPENDIX G
Letter of Transmittal Form

RFP#:_____________________________

Offeror Name: ___________________________________
Items #1 to #7 EACH MUST BE COMPLETED IN FULL Failure to respond to all seven items WILL RESULT IN THE DISQUALIFICATION OF THE PROPOSAL!

1.  Identity (Name) and Mailing Address of the submitting organization: 

____________________________________________________________________________

____________________________________________________________________________

____________________________________________________________________________

2:  For the person authorized by the organization to contractually obligate the organization:

Name _______________________________________________________________________


Title ________________________________________________________________________

E-Mail Address _______________________________________________________________

Telephone Number ​​​​​​​​​​​​​​​​​​​​​_________________________________________________________

3.  For the person authorized to negotiate the contract on behalf of the organization:

Name _______________________________________________________________________

Title ________________________________________________________________________

E-Mail Address _______________________________________________________________

Telephone Number ​​​​​​​​​​​​​​​​​​​​​____________________________________________________________

4.  For the person to be contacted for clarifications:

Name _______________________________________________________________________

Title ________________________________________________________________________

E-Mail Address _______________________________________________________________

Telephone Number ____________________________________________________________

5.  Use of Sub-Contractors (Select one)

____ No sub-contractors will be used in the performance of this contract OR

____ The following sub-contractors will be used in the performance of this contract:

_________________________________________________________________________________

(Attach extra sheets, as needed)

6.  Please describe any relationship with any entity with which will be used in the performance of this contract.  

______________________________________________________________________________

(Attach extra sheets, as needed)

7.  ___
On behalf of the submitting organization named in item #1, above, I accept the Conditions 


Governing the Procurement as required in Section II, Paragraph C.1.

___
I concur that submission of our proposal constitutes acceptance of the Evaluation Factors 
contained in Section V of this RFP. 

___ 
I acknowledge receipt of any and all amendments to this RFP.

________________________________________________
_____________________, 2012
Authorized Signature and Date (Must be signed by the person identified in item #2, above.)
APPENDIX H

WSCA IT TERMS and CONDITIONS

CONFIDENTIALITY, NON-DISCLOSURE AND INJUNCTIVE RELIEF

1.1 Confidentiality. Contractor acknowledges that it and its employees or agents may, in the course of providing the Product under this Master Agreement, be exposed to or acquire information that is confidential to Participating Entity or Participating Entity’s clients.  Any and all information of any form that is marked as confidential or would by its nature be deemed confidential obtained by Contractor or its employees or agents in the performance of this Master Agreement, including, but not necessarily limited to (a) any Participating Entity records, (b) personnel records, and (c) information concerning individuals, is confidential information of Participating Entity (“Confidential Information”).  Any reports or other documents or items (including software) that result from the use of the Confidential Information by Contractor shall be treated in the same manner as the Confidential Information.   Confidential Information does not include information that (a) is or becomes (other than by disclosure by Contractor) publicly known; (b) is furnished by Participating Entity to others without restrictions similar to those imposed by this Master Agreement; (c) is rightfully in Contractor’s possession without the obligation of nondisclosure prior to the time of its disclosure under this Master Agreement; (d) is obtained from a source other than Participating Entity without the obligation of confidentiality, (e) is disclosed with the written consent of Participating Entity or; (f) is independently developed by employees, agents or subcontractors of Contractor who can be shown to have had no access to the Confidential Information..

1.2 Non-Disclosure.  Contractor shall  hold Confidential Information in confidence, using at least the industry standard of confidentiality, and not to copy, reproduce, sell, assign, license, market, transfer or otherwise dispose of, give, or disclose Confidential Information to third parties or use Confidential Information for any purposes whatsoever other than the performance of this Master Agreement to Participating Entity hereunder, and to advise each of its employees and agents of their obligations to keep Confidential Information confidential.  Contractor shall use commercially reasonable efforts to assist Participating Entity in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Without limiting the generality of the foregoing, Contractor shall advise Participating Entity immediately if Contractor learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Master Agreement and Contractor shall at its expense cooperate with Participating Entity in seeking injunctive or other equitable relief in the name of Participating Entity or Contractor against any such person.  Except as directed by Participating Entity, Contractor will not at any time during or after the term of this Master Agreement disclose, directly or indirectly, any Confidential Information to any person, except in accordance with this Master Agreement, and that upon termination of this Master Agreement or at Participating Entity’s request, Contractor shall turn over to Participating Entity all documents, papers, and other matter in Contractor's possession that embody Confidential Information.  Notwithstanding the foregoing, Contractor may keep one copy of such Confidential Information necessary for quality assurance, audits and evidence of the performance of this Master Agreement.

1.3 Injunctive Relief. Contractor acknowledges that breach of this Section, including disclosure of any Confidential Information, will cause irreparable injury to Participating Entity that is inadequately compensable in damages.  Accordingly, Participating Entity may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies that may be available.  Contractor acknowledges and agrees that the covenants contained herein are necessary for the protection of the legitimate business interests of Participating Entity and are reasonable in scope and content.

2. ORDER OF PRECEDENCE: 
The contract shall consist of the following documents: 
1. A Participating Entity’s Participating Addendum (“PA”);
2. WSCA Standard Master Agreement Terms and Conditions for IT Products;
3. Additional WSCA Terms and Conditions;
4. The Statement of Work;

5.  The Solicitation; and
6. Contractor's response to the Solicitation. 


These documents shall be read to be consistent and complementary. Any conflict among these documents shall be resolved by giving priority to these documents in the order listed above. Contractor terms and conditions that apply to this Master Agreement are only those that are expressly accepted by the Lead State and must be in writing and attached to this Master Agreement as an Exhibit or Attachment.  No other terms and conditions shall apply, including terms and conditions listed in the Contractor’s response to the Solicitation, or terms listed or referenced on the Contractor's website, in the Contractor quotation/sales order or in similar documents subsequently provided by the Contractor.

3. DEFAULTS & REMEDIES
a. The occurrence of any of the following events shall be an event of default under this Master Agreement:

i. Nonperformance of contractual requirements; or

ii. A material breach of any term or condition of this Master Agreement; or

iii. Any representation or warranty by Contractor in response to the solicitation or in this Master Agreement proves to be untrue or materially misleading; or

iv. Institution of proceedings under any bankruptcy, insolvency, reorganization or similar law, by or against Contractor, or the appointment of a receiver or similar officer for Contractor or any of its property, which is not vacated or fully stayed within thirty (30) calendar days after the institution or occurrence thereof; or

v. Any default specified in another section of this Master Agreement.

b. Upon the occurrence of an event of default, Lead State shall issue a written notice of default, identifying the nature of the default, and providing a period of 15 calendar days in which Contractor shall have an opportunity to cure the default. The Lead State shall not be required to provide advance written notice or a cure period and may immediately terminate this Master Agreement in whole or in part if the Lead State, in its sole discretion, determines that it is reasonably necessary to preserve public safety or prevent immediate public crisis.  Time allowed for cure shall not diminish or eliminate Contractor’s liability for damages, including liquidated damages to the extent provided for under this Master Agreement.

c. If Contractor is afforded an opportunity to cure and fails to cure the default within the period specified in the written notice of default, Contractor shall be in breach of its obligations under this Master Agreement and Lead State shall have the right to exercise any or all of the following remedies:

i. Exercise any remedy provided by law; and

ii. Terminate this Master Agreement and any related Contracts or portions thereof; and

iii. Impose liquidated damages as provided in this Master Agreement; and

iv. Suspend Contractor from receiving future bid solicitations; and

v. Suspend Contractor’s performance; and

vi. Withhold payment until the default is remedied.

d. In the event of a default under a Participating Addendum, a Participating Entity shall provide a written notice of default as described in this section and have all of the rights and remedies under this paragraph regarding its participation in the Master Agreement, in addition to those set forth in its Participating Addendum.


4. INDEMNIFICATION
The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs for any death, injury, or damage to property arising from act(s), error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, at any tier, relating to the performance under the Master Agreement.  This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement

5. INDEMNIFICATION – INTELLECTUAL PROPERTY
The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable ("Indemnified Party") from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs arising out of the claim that the Product or its use, infringes Intellectual Property rights ("Intellectual Property Claim"). The Contractor’s obligations under this section shall not extend to any combination of the Product with any other product, system or method, unless:
(1) the Product, system or method is:
(a) provided by the Contractor or the Contractor’s subsidiaries or affiliates;
(b) specified by the Contractor to work with the Product; or
(c) reasonably required, in order to use the Product in its intended manner, and the infringement could not have been avoided by substituting another reasonably available product, system or method capable of performing the same function; or
(2) it would be reasonably expected to use the Product in combination with such product, system or method.

The Indemnified Party shall notify the Contractor within a reasonable time after receiving notice of an Intellectual Property Claim.  Even if the Indemnified Party fails to provide reasonable notice, the Contractor shall not be relieved from its obligations unless the Contractor can demonstrate that it was prejudiced in defending the Intellectual Property Claim resulting in increased expenses or loss to the Contractor.  If the Contractor promptly and reasonably investigates and defends any Intellectual Property Claim, it shall have control over the defense and settlement of it.  However, the Indemnified Party must consent in writing for any money damages or obligations for which it may be responsible. The Indemnified Party shall furnish, at the Contractor’s reasonable request and expense, information and assistance necessary for such defense. If the Contractor fails to vigorously pursue the defense or settlement of the Intellectual Property Claim, the Indemnified Party may assume the defense or settlement of it and the Contractor shall be liable for all costs and expenses, including reasonable attorneys’ fees and related costs, incurred by the Indemnified Party in the pursuit of the Intellectual Property Claim.

This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement.

6. INDIVIDUAL CUSTOMER 
Except to the extent modified by a Participating Addendum, each Participating Entity shall follow the terms and conditions of the Master Agreement and applicable Participating Addendum and will have the same rights and responsibilities for their purchases as the Lead State has in the Master Agreement, including but not limited to, any indemnity or to recover any costs allowed in the Master Agreement and applicable Participating Addendum for their purchases. Each Participating Entity will be responsible for its own charges, fees, and liabilities. The Contractor will apply the charges and invoice each Participating Entity individually. 
7. INSURANCE
Contractor shall, during the term of this Master Agreement, maintain in full force and effect, the insurance described in this section.  Contractor shall acquire such insurance from an insurance carrier or carriers licensed to conduct business in the Participating Entity’s state and having a rating of A-, Class VII or better, in the most recently published edition of Best’s Reports.  Failure to buy and maintain the required insurance may result in this Master Agreement’s termination or at a Participating Entity’s option, result in termination of its Participating Addendum.
Coverage shall be written on an occurrence basis. The minimum acceptable limits shall be as indicated below, with no deductible for each of the following categories:
a) Commercial General Liability covering the risks of bodily injury (including death), property damage and personal injury, including coverage for contractual liability, with a limit of not less than $1 million per occurrence/$2 million general aggregate;
b) Contractor must comply with any applicable State Workers Compensation or Employers Liability Insurance requirements.

Contractor shall pay premiums on all insurance policies.  Such policies shall also reference this Master Agreement and shall have a condition that they not be revoked by the insurer until thirty (30) calendar days after notice of intended revocation thereof shall have been given to Participating Entity by the Contractor.

Prior to commencement of the work, Contractor shall provide to the Participating Entity a written endorsement to the Contractor’s general liability insurance policy that (i) names the Participating Entity as an additional insured, (ii) provides that no material alteration, cancellation, non-renewal, or expiration of the coverage contained in such policy shall have effect unless the named Participating Entity has been given at least thirty (30) days prior written notice, and (iii) provides that the Contractor’s liability insurance policy shall be primary, with any liability insurance of the Participating Entity as secondary and noncontributory.

Contractor shall furnish to Participating Entity copies of certificates of all required insurance within thirty (30) calendar days of the Participating Addendum’s effective date and prior to performing any work.  Copies of renewal certificates of all required insurance shall be furnished within thirty (30) days after renewal date.  These certificates of insurance must expressly indicate compliance with each and every insurance requirement specified in this section. Failure to provide evidence of coverage may, at State’s sole option, result in this Master Agreement’s termination.

Coverage and limits shall not limit Contractor’s liability and obligations under this Master Agreement. 

8. LICENSE OF PRE-EXISTING INTELLECTUAL PROPERTY
Contractor grants to the Participating Entity a nonexclusive, perpetual, royalty-free, irrevocable, unlimited license to publish, translate, reproduce, modify, deliver, perform, display, and dispose of the Intellectual Property, and its derivatives, used or delivered under this Master Agreement, but not created under it (“Pre-existing Intellectual Property”). The license shall be subject to any third party rights in the Pre-existing Intellectual Property. Contractor shall obtain, at its own expense, on behalf of the Participating Entity, written consent of the owner for the licensed Pre-existing Intellectual Property.

9. NO WAIVER OF SOVEREIGN IMMUNITY
In no event shall this Master Agreement, any Participating Addendum or any contract or any purchase order issued thereunder, or any act of a Lead State or a Participating Entity, be a waiver by the Participating Entity of any form of defense or immunity, whether sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or otherwise, from any claim or from the jurisdiction of any court. 

If a claim must be brought in a federal forum, then it must be brought and adjudicated solely and exclusively within the United States District Court for the Participating State.  This section applies to a claim brought against the Participating State only to the extent Congress has appropriately abrogated the Participating State’s sovereign immunity and is not consent by the Participating State to be sued in federal court.  This section is also not a waiver by the Participating State of any form of immunity, including but not limited to sovereign immunity and immunity based on the Eleventh Amendment to the Constitution of the United States.  

10. PUBLIC INFORMATION
This Master Agreement and all related documents are subject to disclosure pursuant to the Participating Entity’s public information laws.  

11. STANDARD OF PERFORMANCE AND ACCEPTANCE
The Standard of Performance applies to all Product(s) purchased under this Master Agreement, including any additional, replacement, or substitute Product(s) and any Product(s) which are modified by or with the written approval of Contractor after Acceptance by the Participating Entity.  The Acceptance Testing period shall be thirty (30) calendar days or other time period identified in the solicitation or the Participating Addendum, starting from the day after the Product is installed and Contractor certifies that the Product is ready for Acceptance Testing.  If the Product does not meet the Standard of Performance during the initial period of Acceptance Testing, Participating Entity may, at its discretion, continue Acceptance Testing on a day-to-day basis until the Standard of Performance is met. Upon rejection, the Contractor will have fifteen (15) calendar days to cure the Standard of Performance issue(s). If after the cure period, the Product still has not met the Standard of Performance Participating Entity may, at its option: (1) declare Contractor to be in breach and terminate the Order; (2) demand replacement Product from Contractor at no additional cost to Participating Entity; or, (3) continue the cure period for an additional time period agreed upon by the Participating Entity and the Contractor. Contractor shall pay all costs related to the preparation and shipping of Product returned pursuant to the section. No Product shall be accepted and no charges shall be paid until the Standard of Performance is met.  The warranty period will begin upon Acceptance.
12. SYSTEM FAILURE OR DAMAGE
In the event of system failure or damage caused by the Contractor or its Product, the Contractor agrees to use its best efforts to restore or assist in restoring the system to operational capacity.  

13. TITLE OF PRODUCT
Upon Acceptance by the Participating Entity, Contractor shall convey to Participating Entity title to the Product free and clear of all liens, encumbrances, or other security interests.

Transfer of title to the Product shall include an irrevocable and perpetual license to use the Embedded Software in the Product. If Participating Entity subsequently transfers title of the Product to another entity, Participating Entity shall have the right to transfer the license to use the Embedded Software with the transfer of Product title.  A subsequent transfer of this software license shall be at no additional cost or charge to either Participating Entity or Participating Entity’s transferee.

14. WAIVER OF BREACH
Failure of Lead State or Participating Entity to declare a default or enforce any rights and remedies shall not operate as a waiver under this Master Agreement or Participating Addendum.  Any waiver by the Lead State or Participating Entity must be in writing.

Waiver by the Lead State or Participating Entity of any default, right or remedy under this Master Agreement or Participating Addendum, or breach of any terms or requirements shall not be construed or operate as a waiver of any subsequent default or breach of such term or requirement, or of any other term or requirement under this Master Agreement or Participating Addendum.  

15. WARRANTY 
The Contractor warrants for a period of one year(s) from the date of Acceptance that: (a) the Product performs according to all specific claims that the Contractor made in its response to the solicitation, (b) the Product is suitable for the ordinary purposes for which such Product is used, (c) the Product is suitable for any special purposes identified in the solicitation or for which the Participating Entity has relied on the Contractor’s skill or judgment, (d) the Product is designed and manufactured in a commercially reasonable manner, and (e) the Product is free of defects.  Upon breach of the warranty, the Contractor will repair or replace (at no charge to the Participating Entity) the Product whose nonconformance is discovered and made known to the Contractor.  If the repaired and/or replaced Product proves to be inadequate, or fails of its essential purpose, the Contractor will refund the full amount of any payments that have been made. The rights and remedies of the parties under this warranty are in addition to any other rights and remedies of the parties provided by law or equity, including, without limitation, actual damages, and, as applicable and awarded under the law, to a prevailing party, reasonable attorneys’ fees and costs. 

16. ASSIGNMENT OF ANTITRUST RIGHTS
Contractor irrevocably assigns to a Participating Entity any claim for relief or cause of action which the Contractor now has or which may accrue to the Contractor in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any goods or services provided to the Contractor for the purpose of carrying out the Contractor's obligations under this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action.

Contractor shall require any subcontractors hired to perform any of Contractor's obligations, under this Master Agreement or Participating Addendum, to irrevocably assign to a Participating Entity, as third party beneficiary, any right, title or interest that has accrued or which may accrue in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any goods or services provided to the subcontractor for the purpose of carrying out the subcontractor's obligations to the Contractor in pursuance of this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action.
 Limitation of Liability

Except as otherwise provided in this Master Agreement, Participating Addendum and any contracts that result therefrom, no party shall be liable to another party for any consequential, incidental, indirect or special damages, including anticipated lost profits or revenues from business interruption, which arises under this Master Agreement. Except as otherwise provided in this Master Agreement, Participating Addendum or any contracts that result therefrom, no party shall be liable to another party for any costs, expenses, or damages arising under or related to this Master Agreement that exceed ______________.  This Limitation of Liability applies to each Participating Entity individually, not collectively. Liability to and of each Participating Entity is independent of any other Participating Entity. These limitations of liability and any other limitation or exclusion of damages in this Master Agreement do not limit or exclude the Contractor's liability for intellectual property rights infringement; or for death, injury, or damage to property arising from act(s), error(s), or omission(s) of the Contractor, its employees, agents, subcontractors or any person or entity for which the Contractor may be liable; or for attorneys’ fees and related costs that the State is entitled to recover as the prevailing party.

Completing the blanks in these optional clauses should be done by the lead state and sourcing team after consultation with, as appropriate, state risk management, legal counsel, WSCA Attorneys Group or a subset of this group.  No recommendation is offered regarding the appropriate measure of the liability cap which could be tied to the value of equipment, the value of a purchase order, or the value of a specific entity, including multiples. Exercise caution in drafting. A specific dollar amount should not be used as the Limitation of Liability.

Attachment I

Sample Quarterly Report

	Contract Name:
	Insert Contract Name Here
	
	
	

	Lead State:
	Insert Lead State Name Here
	
	
	

	Contract Administrator:
	Insert Contract Administrator Name Here
	

	Year:
	Insert Reporting Year Here
	
	
	

	Quarter:
	Insert Reporting Quarter Here
	
	

	
	
	
	
	
	
	

	
	VENDOR NAME
	
	
	
	
	

	STATE
	 SALES 
	
	
	
	
	

	ALABAMA
	 
	
	
	
	
	

	ALASKA
	 
	
	
	
	
	

	ARIZONA
	 
	
	
	
	
	

	ARKANSAS
	 
	
	
	
	
	

	CALIFORNIA
	 
	
	
	
	
	

	COLORADO
	 
	
	
	
	
	

	CONNECTICUT
	 
	
	
	
	
	

	DELAWARE 
	 
	
	
	
	
	

	FLORIDA
	 
	
	
	
	
	

	GEORGIA
	 
	
	
	
	
	

	HAWAII
	 
	
	
	
	
	

	IDAHO
	 
	
	
	
	
	

	ILLINOIS
	 
	
	
	
	
	

	INDIANA
	 
	
	
	
	
	

	IOWA
	 
	
	
	
	
	

	KANSAS
	 
	
	
	
	
	

	KENTUCKY
	 
	
	
	
	
	

	LOUISIANA
	 
	
	
	
	
	

	MAINE
	 
	
	
	
	
	

	MARYLAND
	 
	
	
	
	
	

	MASSACHUSETTS
	 
	
	
	
	
	

	MICHIGAN
	 
	
	
	
	
	

	MINNESOTA
	 
	
	
	
	
	

	MISSISSIPPI
	 
	
	
	
	
	

	MISSOURI
	 
	
	
	
	
	

	MONTANA
	 
	
	
	
	
	

	NEBRASKA
	 
	
	
	
	
	

	NEVADA
	 
	
	
	
	
	

	NEW HAMPSHIRE
	 
	
	
	
	
	

	NEW JERSEY
	 
	
	
	
	
	

	NEW MEXICO
	 
	
	
	
	
	

	NEW YORK
	 
	
	
	
	
	

	NORTH CAROLINA
	 
	
	
	
	
	

	NORTH DAKOTA 
	 
	
	
	
	
	

	OHIO
	 
	
	
	
	
	

	OKLAHOMA
	 
	
	
	
	
	

	OREGON
	 
	
	
	
	
	

	PENNSYLVANIA
	 
	
	
	
	
	

	RHODE ISLAND
	 
	
	
	
	
	

	SOUTH CAROLINA
	 
	
	
	
	
	

	SOUTH DAKOTA
	 
	
	
	
	
	

	TENNESSEE
	 
	
	
	
	
	

	TEXAS
	 
	
	
	
	
	

	UTAH
	 
	
	
	
	
	

	VERMONT
	 
	
	
	
	
	

	VIRGINIA
	 
	
	
	
	
	

	WASHINGTON
	 
	
	
	
	
	

	WEST VIRGINIA
	 
	
	
	
	
	

	WISCONSIN
	 
	
	
	
	
	

	WYOMING
	 
	
	
	
	
	

	TERRITORY
	 SALES 
	
	
	
	
	

	AMERICAN SAMOA
	 
	
	
	
	
	

	DISTRICT OF COLUMBIA
	 
	
	
	
	
	

	GUAM
	 
	
	
	
	
	

	NORTHERN MARIANA ISLANDS
	 
	
	
	
	
	

	PUERTO RICO
	 
	
	
	
	
	

	VIRGIN ISLANDS
	 
	
	
	
	
	

	TOTAL FOR QUARTER:
	 $                                    - 
	
	
	
	
	


ATTACHMENT J

REFERENCE QUESTIONNAIRE

The State of New Mexico, as a part of the RFP process, requires proposing vendors to submit a minimum of three (3) business references as required within this document.  The purpose of these references is to document the experience relevant to the scope of work and provide assistance in the evaluation process. 

The proposing vendor is required to send the following reference form to each business reference listed.  The business reference, in turn, is requested to submit the Reference Form directly to the State of New Mexico, State Purchasing Division by the RFP submission deadline for inclusion in the evaluation process.  The form and information provided will become a part of the submitted proposal.  The business reference may be contacted for validation of
RFP # 20-000-00-00040 REFERENCE QUESTIONNAIRE 

FOR:
(Name of company requesting reference)

This form is being submitted to your company for completion as a business reference for the company listed above.  This form is to be returned to the State of New Mexico, State Purchasing Division, via facsimile or e-mail at: 

Name:

Gerrie Becker, Procurement Manager


Address: 
State Purchasing Division




1100 St. Francis Dr. Room 2016 




Santa Fe, New Mexico 87505


Telephone:
(505) 476-3121


Fax:

(505) 827-2484 


Email:

Gerrie.Becker@state.nm.us
 no later than May 3, 2012, and must not be returned to the company requesting the reference.  

For questions or concerns regarding this form, please contact the State of New Mexico Procurement Manager listed above.  When contacting us, please be sure to include the Request for Proposal number listed at the top of this page.

CONFIDENTIAL INFORMATION WHEN COMPLETED

	Company providing reference:
	

	Contact name and title/position
	

	Contact telephone number
	

	Contact e-mail address
	


QUESTIONS:  

1. In what capacity have you worked with this vendor in the past?

COMMENTS:

2.
How would you rate this firm's knowledge and expertise?

         (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable)

COMMENTS:

3. How would you rate the vendor's flexibility relative to changes in the project scope and timelines?

         (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable) 

COMMENTS:

4. What is your level of satisfaction with hard-copy materials produced by the vendor?

          (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable)

COMMENTS:

5. How would you rate the dynamics/interaction between the vendor and your staff?

          (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable)

COMMENTS:

6. Who were the vendor’s principal representatives involved in your project and how would you rate them individually?  Would you comment on the skills, knowledge, behaviors or other factors on which you based the rating?

 (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable)

Name: 

             





Rating:
Name: 

                         




Rating:      
Name: 

                         




Rating:       
Name: 








Rating: 
COMMENTS:

7. How satisfied are you with the products developed by the vendor? 




 (3 = Excellent; 2 = Satisfactory; 1 = Unsatisfactory; 0 = Unacceptable)

COMMENTS:

8. With which aspect(s) of this vendor's services are you most satisfied?


COMMENTS:

9. With which aspect(s) of this vendor's services are you least satisfied?


COMMENTS:

10. Would you recommend this vendor's services to your organization again?  

COMMENTS:

ATTACHMENT K

WSCA CONTRACT TERMS AND CONDITIONS

[image: image1.png]



WSCA Master Agreement Terms and Conditions

1. AGREEMENT ORDER OF PRECEDENCE: 
The contract shall consist of the following documents: 
1. A Participating Entity’s Participating Addendum (“PA”);
2. WSCA Master Agreement Terms and Conditions;
3. The Statement of Work;

4.  The Solicitation; and
5. Contractor's response to the Solicitation. 


These documents shall be read to be consistent and complementary. Any conflict among these documents shall be resolved by giving priority to these documents in the order listed above. Contractor terms and conditions that apply to this Master Agreement are only those that are expressly accepted by the Lead State and must be in writing and attached to this Master Agreement as an Exhibit or Attachment.  No other terms and conditions shall apply, including terms and conditions listed in the Contractor’s response to the Solicitation, or terms listed or referenced on the Contractor's website, in the Contractor quotation/sales order or in similar documents subsequently provided by the Contractor.

2. AMENDMENTS The terms of this contract shall not be waived, altered, modified, supplemented or amended in any manner whatsoever without prior written approval of the WSCA Contract Administrator.

3. ASSIGNMENT/SUBCONTRACT Contractor shall not assign, sell, transfer, subcontract or sublet rights, or delegate responsibilities under this contract, in whole or in part, without the prior written approval of the WSCA Contract Administrator. 

4. CANCELLATION  Unless otherwise stated in the special terms and conditions, any contract entered into as a result of this bid may be canceled by either party upon 60 days notice, in writing, prior to the effective date of the cancellation.  Further, any Participating State may cancel its participation upon 30 days written notice, unless otherwise limited or stated in the special terms and conditions of this solicitation.  Cancellation may be in whole or in part.  Any cancellation under this provision shall not effect the rights and obligations attending orders outstanding at the time of cancellation, including any right of and Purchasing Entity to indemnification by the Contractor, rights of payment for goods/services delivered and accepted, and rights attending any warranty or default in performance in association with any order.  Cancellation of the contract due to Contractor default may be immediate.

5. CONFIDENTIALITY, NON-DISCLOSURE AND INJUNCTIVE RELIEF
5.1 Confidentiality. Contractor acknowledges that it and its employees or agents may, in the course of providing the Product under this Master Agreement, be exposed to or acquire information that is confidential to Participating Entity or Participating Entity’s clients.  Any and all information of any form that is marked as confidential or would by its nature be deemed confidential obtained by Contractor or its employees or agents in the performance of this Master Agreement, including, but not necessarily limited to (a) any Participating Entity records, (b) personnel records, and (c) information concerning individuals, is confidential information of Participating Entity (“Confidential Information”).  Any reports or other documents or items (including software) that result from the use of the Confidential Information by Contractor shall be treated in the same manner as the Confidential Information.   Confidential Information does not include information that (a) is or becomes (other than by disclosure by Contractor) publicly known; (b) is furnished by Participating Entity to others without restrictions similar to those imposed by this Master Agreement; (c) is rightfully in Contractor’s possession without the obligation of nondisclosure prior to the time of its disclosure under this Master Agreement; (d) is obtained from a source other than Participating Entity without the obligation of confidentiality, (e) is disclosed with the written consent of Participating Entity or; (f) is independently developed by employees, agents or subcontractors of Contractor who can be shown to have had no access to the Confidential Information.

5.2 Non-Disclosure.  Contractor shall  hold Confidential Information in confidence, using at least the industry standard of confidentiality, and not to copy, reproduce, sell, assign, license, market, transfer or otherwise dispose of, give, or disclose Confidential Information to third parties or use Confidential Information for any purposes whatsoever other than the performance of this Master Agreement to Participating Entity hereunder, and to advise each of its employees and agents of their obligations to keep Confidential Information confidential.  Contractor shall use commercially reasonable efforts to assist Participating Entity in identifying and preventing any unauthorized use or disclosure of any Confidential Information.  Without limiting the generality of the foregoing, Contractor shall advise Participating Entity immediately if Contractor learns or has reason to believe that any person who has had access to Confidential Information has violated or intends to violate the terms of this Master Agreement and Contractor shall at its expense cooperate with Participating Entity in seeking injunctive or other equitable relief in the name of Participating Entity or Contractor against any such person.  Except as directed by Participating Entity, Contractor will not at any time during or after the term of this Master Agreement disclose, directly or indirectly, any Confidential Information to any person, except in accordance with this Master Agreement, and that upon termination of this Master Agreement or at Participating Entity’s request, Contractor shall turn over to Participating Entity all documents, papers, and other matter in Contractor's possession that embody Confidential Information.  Notwithstanding the foregoing, Contractor may keep one copy of such Confidential Information necessary for quality assurance, audits and evidence of the performance of this Master Agreement.

5.3 Injunctive Relief. Contractor acknowledges that breach of this Section, including disclosure of any Confidential Information, will cause irreparable injury to Participating Entity that is inadequately compensable in damages.  Accordingly, Participating Entity may seek and obtain injunctive relief against the breach or threatened breach of the foregoing undertakings, in addition to any other legal remedies that may be available.  Contractor acknowledges and agrees that the covenants contained herein are necessary for the protection of the legitimate business interests of Participating Entity and are reasonable in scope and content.

6. DEBARMENT  The contractor certifies that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction (contract) by any governmental department or agency.  If the contractor cannot certify this statement, attach a written explanation for review by WSCA.
7. DEFAULTS & REMEDIES
a. The occurrence of any of the following events shall be an event of default under this Master Agreement:

i. Nonperformance of contractual requirements; or

ii. A material breach of any term or condition of this Master Agreement; or

iii. Any representation or warranty by Contractor in response to the solicitation or in this Master Agreement proves to be untrue or materially misleading; or

iv. Institution of proceedings under any bankruptcy, insolvency, reorganization or similar law, by or against Contractor, or the appointment of a receiver or similar officer for Contractor or any of its property, which is not vacated or fully stayed within thirty (30) calendar days after the institution or occurrence thereof; or

v. Any default specified in another section of this Master Agreement.

b. Upon the occurrence of an event of default, Lead State shall issue a written notice of default, identifying the nature of the default, and providing a period of 15 calendar days in which Contractor shall have an opportunity to cure the default. The Lead State shall not be required to provide advance written notice or a cure period and may immediately terminate this Master Agreement in whole or in part if the Lead State, in its sole discretion, determines that it is reasonably necessary to preserve public safety or prevent immediate public crisis.  Time allowed for cure shall not diminish or eliminate Contractor’s liability for damages, including liquidated damages to the extent provided for under this Master Agreement.

c. If Contractor is afforded an opportunity to cure and fails to cure the default within the period specified in the written notice of default, Contractor shall be in breach of its obligations under this Master Agreement and Lead State shall have the right to exercise any or all of the following remedies:

i. Exercise any remedy provided by law; and

ii. Terminate this Master Agreement and any related Contracts or portions thereof; and

iii. Impose liquidated damages as provided in this Master Agreement; and

iv. Suspend Contractor from receiving future bid solicitations; and

v. Suspend Contractor’s performance; and

vi. Withhold payment until the default is remedied.

d. In the event of a default under a Participating Addendum, a Participating Entity shall provide a written notice of default as described in this section and have all of the rights and remedies under this paragraph regarding its participation in the Master Agreement, in addition to those set forth in its Participating Addendum.

8. DELIVERY Unless otherwise indicated in the Master Agreement, the prices are the delivered price to any Participating State agency or political subdivision.  All deliveries shall be F.O.B. destination with all transportation and handling charges paid by the contractor.  Responsibility and liability for loss or damage shall remain the Contractor until final inspection and acceptance when responsibility shall pass to the Buyer except as to latent defects, fraud and Contractor’s warranty obligations.  The minimum shipment amount will be found in the special terms and conditions.  Any order for less than the specified amount is to be shipped with the freight prepaid and added as a separate item on the invoice.  Any portion of an order to be shipped without transportation charges that is back ordered shall be shipped without charge. 

9. FORCE MAJEURE  Neither party to this contract shall be held responsible for delay or default caused by fire, riot, acts of God and/or war which is beyond that party’s reasonable control.  WSCA may terminate this contract after determining such delay or default will reasonably prevent successful performance of the contract.

10.GOVERNING LAW   This procurement and the resulting agreement shall be governed by and construed in accordance with the laws of the state sponsoring and administering the procurement.  The construction and effect of any Participating Addendum or order against the contract(s) shall be governed by and construed in accordance with the laws of the Participating Entity’s State.  Venue for any claim, dispute or action concerning an order placed against the contract(s) or the effect of an Participating Addendum shall be in the Purchasing Entity’s State.

11. INDEMNIFICATION  The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs for any death, injury, or damage to property arising from act(s), error(s), or omission(s) of the Contractor, its employees or subcontractors or volunteers, at any tier, relating to the performance under the Master Agreement.  This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement

12. INDEMNIFICATION – INTELLECTUAL PROPERTY  The Contractor shall defend, indemnify and hold harmless WSCA, the Lead State and Participating Entities along with their officers, agencies, and employees as well as any person or entity for which they may be liable ("Indemnified Party") from and against claims, damages or causes of action including reasonable attorneys’ fees and related costs arising out of the claim that the Product or its use, infringes Intellectual Property rights ("Intellectual Property Claim"). The Contractor’s obligations under this section shall not extend to any combination of the Product with any other product, system or method, unless:
(1) the Product, system or method is:
(a) provided by the Contractor or the Contractor’s subsidiaries or affiliates;
(b) specified by the Contractor to work with the Product; or
(c) reasonably required, in order to use the Product in its intended manner, and the infringement could not have been avoided by substituting another reasonably available product, system or method capable of performing the same function; or
(2) it would be reasonably expected to use the Product in combination with such product, system or method.


The Indemnified Party shall notify the Contractor within a reasonable time after receiving notice of an Intellectual Property Claim.  Even if the Indemnified Party fails to provide reasonable notice, the Contractor shall not be relieved from its obligations unless the Contractor can demonstrate that it was prejudiced in defending the Intellectual Property Claim resulting in increased expenses or loss to the Contractor.  If the Contractor promptly and reasonably investigates and defends any Intellectual Property Claim, it shall have control over the defense and settlement of it.  However, the Indemnified Party must consent in writing for any money damages or obligations for which it may be responsible. The Indemnified Party shall furnish, at the Contractor’s reasonable request and expense, information and assistance necessary for such defense. If the Contractor fails to vigorously pursue the defense or settlement of the Intellectual Property Claim, the Indemnified Party may assume the defense or settlement of it and the Contractor shall be liable for all costs and expenses, including reasonable attorneys’ fees and related costs, incurred by the Indemnified Party in the pursuit of the Intellectual Property Claim. This section is not subject to any limitations of liability in this Master Agreement or in any other document executed in conjunction with this Master Agreement.

13. INDEPENDENT CONTRACTOR The contractor shall be an independent contractor, and as such shall have no authorization, express or implied to bind WSCA or the respective states to any agreements, settlements, liability or understanding whatsoever, and agrees not to perform any acts as agent for WSCA or the states, except as expressly set forth herein.

14. INDIVIDUAL CUSTOMER   Except to the extent modified by a Participating Addendum, each Participating Entity shall follow the terms and conditions of the Master Agreement and applicable Participating Addendum and will have the same rights and responsibilities for their purchases as the Lead State has in the Master Agreement, including but not limited to, any indemnity or to recover any costs allowed in the Master Agreement and applicable Participating Addendum for their purchases. Each Participating Entity will be responsible for its own charges, fees, and liabilities. The Contractor will apply the charges and invoice each Participating Entity individually. 
15. INSURANCE  Contractor shall, during the term of this Master Agreement, maintain in full force and effect, the insurance described in this section.  Contractor shall acquire such insurance from an insurance carrier or carriers licensed to conduct business in the Participating Entity’s state and having a rating of A-, Class VII or better, in the most recently published edition of Best’s Reports.  Failure to buy and maintain the required insurance may result in this Master Agreement’s termination or at a Participating Entity’s option, result in termination of its Participating Addendum.
Coverage shall be written on an occurrence basis. The minimum acceptable limits shall be as indicated below, with no deductible for each of the following categories:
a) Commercial General Liability covering the risks of bodily injury (including death), property damage and personal injury, including coverage for contractual liability, with a limit of not less than $1 million per occurrence/$2 million general aggregate;
b) Contractor must comply with any applicable State Workers Compensation or Employers Liability Insurance requirements.

Contractor shall pay premiums on all insurance policies.  Such policies shall also reference this Master Agreement and shall have a condition that they not be revoked by the insurer until thirty (30) calendar days after notice of intended revocation thereof shall have been given to Participating Entity by the Contractor.

Prior to commencement of the work, Contractor shall provide to the Participating Entity a written endorsement to the Contractor’s general liability insurance policy that (i) names the Participating Entity as an additional insured, (ii) provides that no material alteration, cancellation, non-renewal, or expiration of the coverage contained in such policy shall have effect unless the named Participating Entity has been given at least thirty (30) days prior written notice, and (iii) provides that the Contractor’s liability insurance policy shall be primary, with any liability insurance of the Participating Entity as secondary and noncontributory.

Contractor shall furnish to Participating Entity copies of certificates of all required insurance within thirty (30) calendar days of the Participating Addendum’s effective date and prior to performing any work.  Copies of renewal certificates of all required insurance shall be furnished within thirty (30) days after renewal date.  These certificates of insurance must expressly indicate compliance with each and every insurance requirement specified in this section. Failure to provide evidence of coverage may, at State’s sole option, result in this Master Agreement’s termination.

Coverage and limits shall not limit Contractor’s liability and obligations under this Master Agreement. 

16. LAWS AND REGULATIONS  Any and all supplies, services and equipment offered and furnished shall comply fully with all applicable Federal and State laws and regulations.

17. LICENSE OF PRE-EXISTING INTELLECTUAL PROPERTY  Contractor grants to the Participating Entity a nonexclusive, perpetual, royalty-free, irrevocable, unlimited license to publish, translate, reproduce, modify, deliver, perform, display, and dispose of the Intellectual Property, and its derivatives, used or delivered under this Master Agreement, but not created under it (“Pre-existing Intellectual Property”). The license shall be subject to any third party rights in the Pre-existing Intellectual Property. Contractor shall obtain, at its own expense, on behalf of the Participating Entity, written consent of the owner for the licensed Pre-existing Intellectual Property.

18. NO WAIVER OF SOVEREIGN IMMUNITY  In no event shall this Master Agreement, any Participating Addendum or any contract or any purchase order issued thereunder, or any act of a Lead State or a Participating Entity, be a waiver by the Participating Entity of any form of defense or immunity, whether sovereign immunity, governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or otherwise, from any claim or from the jurisdiction of any court. 

If a claim must be brought in a federal forum, then it must be brought and adjudicated solely and exclusively within the United States District Court for the Participating State.  This section applies to a claim brought against the Participating State only to the extent Congress has appropriately abrogated the Participating State’s sovereign immunity and is not consent by the Participating State to be sued in federal court.  This section is also not a waiver by the Participating State of any form of immunity, including but not limited to sovereign immunity and immunity based on the Eleventh Amendment to the Constitution of the United States. 

19. ORDER NUMBERS Contract order and purchase order numbers shall be clearly shown on all acknowledgments, shipping labels, packing slips, invoices, and on all correspondence.
20. PARTICIPANTS  The Western States Contracting Alliance (herein WSCA) is a cooperative group contracting consortium for state government departments, institutions, agencies and political subdivisions (e.g., colleges, school districts, counties, cities, etc.,) for the states of Alaska, Arizona, California, Colorado, Hawaii, Idaho, Minnesota, Montana, Nevada, New Mexico, Oregon, South Dakota, Utah, Washington and Wyoming.  Other states and their political subdivisions are also eligible to participate in WSCA contracts.  Obligations under this contract are limited to those Participating States who have signed a Participating Addendum where contemplated by the solicitation.  Financial obligations of Participating States are limited to the orders placed by the departments or other state agencies and institutions having available funds.  Participating States incur no financial obligations on behalf of political subdivisions.  Unless otherwise specified in the solicitation, the resulting award(s) will be permissive.  

21. ENTITY PARTICIPATION  Use of specific WSCA cooperative contracts by state agencies, political subdivisions and other entities (including cooperatives) authorized by individual state’s statutes to use state contracts are subject to the approval of the respective State Chief Procurement Official.  Issues of interpretation and eligibility for participation are solely within the authority of the respective State Chief Procurement Official.  

22.PAYMENT  Payment for completion of a contract is normally made within 30 days following the date the entire order is delivered or the date a correct invoice is received, whichever is later.  After 45 days the Contractor may assess overdue account charges up to a maximum rate of one percent per month on the outstanding balance.  Payments will be remitted by mail. Payments may be made via a State or political subdivision “Purchasing Card” with no additional charge.

23. PUBLIC INFORMATION  This Master Agreement and all related documents are subject to disclosure pursuant to the Participating Entity’s public information laws.  

24. RECORDS ADMINISTRATION AND AUDIT  The contractor will maintain, or supervise the maintenance of all records necessary to properly account for the payments made to the contractor for costs authorized by this contract.  These records will be retained by the contractor for at least four years after the contract terminates, or until all audits initiated within the four years have been completed, whichever is later.  The contractor agrees to allow WSCA, State and Federal auditors, and state agency staff access to all the records of this Master Agreement and any order placed under this Master Agreement, for audit and inspection, and monitoring of services.  Such access will be during normal business hours, or by appointment.

25.REPORTS  The contractor shall submit quarterly reports to the WSCA Contract Administrator showing the quantities and dollar volume of purchases by each participating entity.

26. STANDARD OF PERFORMANCE AND ACCEPTANCE  The Standard of Performance applies to all Product(s) purchased under this Master Agreement, including any additional, replacement, or substitute Product(s) and any Product(s) which are modified by or with the written approval of Contractor after Acceptance by the Participating Entity.  The Acceptance Testing period shall be thirty (30) calendar days or other time period identified in the solicitation or the Participating Addendum, starting from the day after the Product is installed and Contractor certifies that the Product is ready for Acceptance Testing.  If the Product does not meet the Standard of Performance during the initial period of Acceptance Testing, Participating Entity may, at its discretion, continue Acceptance Testing on a day-to-day basis until the Standard of Performance is met. Upon rejection, the Contractor will have fifteen (15) calendar days to cure the Standard of Performance issue(s). If after the cure period, the Product still has not met the Standard of Performance Participating Entity may, at its option: (1) declare Contractor to be in breach and terminate the Order; (2) demand replacement Product from Contractor at no additional cost to Participating Entity; or, (3) continue the cure period for an additional time period agreed upon by the Participating Entity and the Contractor. Contractor shall pay all costs related to the preparation and shipping of Product returned pursuant to the section. No Product shall be accepted and no charges shall be paid until the Standard of Performance is met.  The warranty period will begin upon Acceptance.
27. SYSTEM FAILURE OR DAMAGE  In the event of system failure or damage caused by the Contractor or its Product, the Contractor agrees to use its best efforts to restore or assist in restoring the system to operational capacity.  

28. TITLE OF PRODUCT  Upon Acceptance by the Participating Entity, Contractor shall convey to Participating Entity title to the Product free and clear of all liens, encumbrances, or other security interests.Transfer of title to the Product shall include an irrevocable and perpetual license to use the Embedded Software in the Product. If Participating Entity subsequently transfers title of the Product to another entity, Participating Entity shall have the right to transfer the license to use the Embedded Software with the transfer of Product title.  A subsequent transfer of this software license shall be at no additional cost or charge to either Participating Entity or Participating Entity’s transferee.

29. WAIVER OF BREACH  Failure of Lead State or Participating Entity to declare a default or enforce any rights and remedies shall not operate as a waiver under this Master Agreement or Participating Addendum.  Any waiver by the Lead State or Participating Entity must be in writing.  Waiver by the Lead State or Participating Entity of any default, right or remedy under this Master Agreement or Participating Addendum, or breach of any terms or requirements shall not be construed or operate as a waiver of any subsequent default or breach of such term or requirement, or of any other term or requirement under this Master Agreement or Participating Addendum.  

30. WARRANTY  The Contractor warrants for a period of one year from the date of Acceptance that: (a) the Product performs according to all specific claims that the Contractor made in its response to the solicitation, (b) the Product is suitable for the ordinary purposes for which such Product is used, (c) the Product is suitable for any special purposes identified in the solicitation or for which the Participating Entity has relied on the Contractor’s skill or judgment, (d) the Product is designed and manufactured in a commercially reasonable manner, and (e) the Product is free of defects.  Upon breach of the warranty, the Contractor will repair or replace (at no charge to the Participating Entity) the Product whose nonconformance is discovered and made known to the Contractor.  If the repaired and/or replaced Product proves to be inadequate, or fails of its essential purpose, the Contractor will refund the full amount of any payments that have been made. The rights and remedies of the parties under this warranty are in addition to any other rights and remedies of the parties provided by law or equity, including, without limitation, actual damages, and, as applicable and awarded under the law, to a prevailing party, reasonable attorneys’ fees and costs. 

31. ASSIGNMENT OF ANTITRUST RIGHTS  Contractor irrevocably assigns to a Participating Entity any claim for relief or cause of action which the Contractor now has or which may accrue to the Contractor in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any goods or services provided to the Contractor for the purpose of carrying out the Contractor's obligations under this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action.

Contractor shall require any subcontractors hired to perform any of Contractor's obligations, under this Master Agreement or Participating Addendum, to irrevocably assign to a Participating Entity, as third party beneficiary, any right, title or interest that has accrued or which may accrue in the future by reason of any violation of state or federal antitrust laws (15 U.S.C. § 1-15 or a Participating Entity’s state antitrust provisions), as now in effect and as may be amended from time to time, in connection with any goods or services provided to the subcontractor for the purpose of carrying out the subcontractor's obligations to the Contractor in pursuance of this Master Agreement or Participating Addendum, including, at a Participating Entity's option, the right to control any such litigation on such claim for relief or cause of action.

Definitions

Acceptance - means a written notice from a purchasing entity to contractor advising Contractor that the Product has passed its Acceptance Testing. Acceptance of a product for which acceptance testing is not required shall occur following the completion of delivery, installation, if required, and a reasonable time for inspection of the product, unless the Purchasing Entity provides a written notice of rejection to contractor. 


Acceptance Testing - means the process for ascertaining that the Product meets the standards set forth in the section titled Standard of Performance and Acceptance, prior to Acceptance by the Purchasing Entity.

Contractor - means the person or entity delivering Products or performing services under the terms and conditions set forth in this Master Agreement.

Intellectual Property – means any and all patents, copyrights, service marks, trademarks, trade secrets, trade names, patentable inventions, or other similar proprietary rights, in tangible or intangible form, and all rights, title, and interest therein.

Lead State - means the State conducting this cooperative solicitation and centrally administering any resulting Master Agreement with the permission of the Signatory States. 

Master Agreement – means the underlying agreement executed by and between the Lead State, as WSCA contract manager, acting on behalf of WSCA, and the Contractor, as now or hereafter amended. 

Order - means any purchase order, sales order, or other document used by a Participating Entity to order the Products. 

Participating Addendum - means a bilateral agreement executed by a Contractor and a Participating Entity incorporating this Master Agreement and any other additional Participating Entity specific language or other requirements ,e.g. ordering procedures specific to the Participating Entity, other terms and conditions. 


Participating Entity - means a state, or other legal entity, properly authorized by a state to enter into  the Master Agreement or Participating Addendum or who is authorized to order under the Master Agreement or Participating Addendum.  

Product - Any equipment, software (including embedded software), documentation, or deliverable supplied or created by the Contractor pursuant to this Master Agreement.

WSCA -means the Western States Contracting Alliance, a cooperative group contracting consortium for state procurement officials, representing departments, institutions, agencies, and political subdivisions (i.e., colleges, school districts, counties, cities, etc.) for the states of Alaska, Arizona, California, Colorado, Hawaii, Idaho, Minnesota, Montana, Nevada, New Mexico, Oregon, South Dakota, Utah, Washington, and Wyoming.  WSCA is a cooperative purchasing arm of the National Association of State Procurement Officials (NASPO).

Additional Definitions and Alternative Terms for Consideration

Below are additional definitions and alternative terms for consideration by the sourcing teams depending upon the nature of the solicitation and negotiations between the Contractor and Vendor.

Embedded Software - means one or more software applications which permanently reside on a computing device.

Machine Code – means microcode, basic input/output system code, utility programs, device drivers, diagnostics, and another code delivered with a computing device for the purpose of enabling the function of the computing device, as stated in its published specifications.
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