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Award Memo to File & Checklist


5/6/2010

	01109
	OFFSITE DRUG TESTING SERVICES
MEMO TO FILE
	Roz Knox

	Contract Type:  FORMCHECKBOX 
New   FORMCHECKBOX 
Replacement   FORMCHECKBOX 
WSCA   FORMCHECKBOX 
Enterprise   FORMCHECKBOX 
General Use   FORMCHECKBOX 
 Restricted to: 

	Contract Duration:  Initial Term: Two  FORMCHECKBOX 
year   FORMCHECKBOX 
months        Maximum life: Six     Years & Date: TBD

	Estimated Term Worth: $5 Million                   Estimated Annual Worth: $2.5 Million

	Number of:  Bidders notified:   222   Bids received: 2    Bids Rejected: 0

	 FORMCHECKBOX 
 WEBS were used to notify bidders.  What commodity Codes were used? 9751, 9758

	% MWBE Award:   WBE%    2  MBE%     4   Self Identified WBE%          Self Identified MBE%                       

	Executive Summary:
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	Describe how this contract came about and what impact is expected  

This is a replacement contract for the Offsite Drug Testing (12403) primarily used by DOC and DSHS/Children’s Administration, and also several other agencies and political subdivisions.  During the Intent to Award phase, OSP discovered a cost evaluation point miscalculation had occurred, that when corrected required a change in the Apparent Successful Bidder (ASB) from Phamatech to Sterling Laboratories. Phamatech filed a pre-award protest and an appeal. After thorough forensic review, protest and appeal were denied with the award to Sterling upheld.

	Bid Development

	Stakeholder work

 Check all that apply:
 FORMCHECKBOX 
 Customer Forum?
 FORMCHECKBOX 
 Vendor Forum?
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	Describe what stakeholder work was done and how the results were applied:
Stakeholder work included meetings with DOC and DSHS, resulting in discovery of the following information:

1. DOC reduced budget by one (1) million - will impact contract rebid.

2. DASA/CA/JRA/HRSA.  DSHS is seeking standardization efforts to maximize costs on the new contract.  
3. Conducted two stakeholder meetings to include all DSHS programs on the second meeting.
· After extensive discussion DASA and HRSA are not sure they would be interested in participating on the rebid to combine all DSHS agencies under one contract.
· Currently, DASA and HRSA are using a recently awarded contract with Sterling Labs.  The procurement was developed directly between both departments and Sterling (this is not a GA contract).

· Reviewed current agency program testing requirements for DSHS vs. DOC 

· Worked to consolidate/standardize needs between DSHS and DOC.
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	What market research was conducted?
1. Agency Spend Data - 
This information was used to determine the basis for contract value for the rebid based on usage data for current previous contract #12403.

2. Market Research -
Laboratory vendors determined the availability of several smaller standalone drug testing businesses with limited full service drug/alcohol facilities able to support the state offsite drug testing contract.  This opened the possibility of smaller sub-prime contractors; through subcontracting opportunities.




	Diversity Strategy:


	Describe your diversity strategy
In accordance with policies set forth in RCW 39.19, we have encouraged diversity by encouraging small business and women and minority owned business (OMWBE) participation through:

1.  Direct basis in response to the Bid Solicitation document (Page 37 under Subcontractors)
2. Communicating to bidders through WEBS.
3. Encouraging indirectly that customers send out information to OMWBE/small business groups on their mailing list. 


	Bid Development:

	1. Worked with stakeholders to draft and complete bid document that results in a contract that meets the drug testing needs of the state, based primarily on DOC and DSHS agency specific specifications(as largest users), removing duplications in testing efforts between agencies resulting in efficiencies and savings

2. Created opportunities for saving through sharing testing data between agencies

Removed barriers preventing the sharing of agency testing data  

	 FORMCHECKBOX 
 Peer Review

	Identify those that reviewed the Bid
As part of the peer review process the following Team members reviewed the bid:   Shannon McGuire; Steve Jenkins; and Connie Stacy Approved

	Bid Process


	Pre-Bid Conference:
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	Discuss outcome of pre-bid. Number of attendees, issues raised, overall 
Pre-bid outcome deemed successful.  Our pre-bid meeting invitation included both major customers (DOC; DSHS) and Bidders.  
Only one bidder attended the pre-bid conference - Sterling Laboratories was in attendance.  Although Phamatech Labs submitted questions via e-mail, they were not in attendance.

· See attached pre-bid questions for vendors/customers.

· Questions and concerns were addressed directly to the both customers present

· Additional questions were also posed and answered in an amendment after pre-bid conference


	Bid Evaluation—Responsiveness 

	Bid Opening Date: January 12, 2010 @ 2:00 PM
	All bids were received on time, there were no late bids.


	Bids Sealed & Signed?

	Two Bids Received - Both bids were sealed and signed.


	Specification compliance?

	Describe how you validated specification compliance and the outcome
Bids were reviewed by the Evaluation Committee for compliance and both bid submittals were confirmed to be in compliance with/met the minimum required specifications.

	Price Sheet compliance?

	Did Bid Price Sheets conform to the requirements of the solicitation
Sterling used the format and submitted for each line item as requested and confirmed in questions following pre-bid conference. Phamatech, however, did not provide additional pricing requested as addressed via questions from bidders. Responsiveness in this area was questioned and tabled until significance was later determined.


	Phase One – Responsiveness Check
	Initial responsiveness related to administrative requirements such as timeliness, signatures and sealed bid submittals, was verified by Procurement Coordinator.  IFB closed on schedule with two (2) signed, sealed bids received before bid close date and time. Bidder #1 - the first signed, sealed bid was received from Phamatech Labs; and Bidder #2 - signed, sealed bid was received from Sterling Labs.
Responsiveness of Phamatech in the areas of additional line item pricing and format of bid submittal were noted and tabled until significance was determined by Procurement Coordinator, as such non-responsiveness can be waived as minor informalities if determined insignificant in the discretion of Contract Administrator. 

	Bid Evaluation/ Scoring Process
	Bid Evaluation Process and Scoring consists of the following:

1. Phase One - Responsiveness Check – Pass/Fail

2. Phase Two - Non-Cost Responses evaluated by Committee = 500 Max Points

3. Phase Three – Cost/Pricing Submittals reviewed by Procurement Coordinator = 500 Max Points

4. Phase Four – Totaling of Cost & Non-Cost Points and Award

	Phase Two – Non-Cost Evaluation
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	The Non-Cost portion of the evaluation process was evaluated and scored by the Evaluation Committee consisting of agency users DOC and DSHS.

Upon review, it was noted that Sterling’s non-cost responses were submitted in brief, succinct format on the questionnaire form provided, as requested. Phamatech’s response was in lengthier, essay-form with ample supporting documents. While this did not follow the format requested, it was deemed a minor informality and of no consequence to the bid process, so response was accepted.

The responses to the non-cost questions were reviewed by the committee and scored. Based on the responses submitted, pursuant to the evaluators’ best reasonable judgment, Sterling received the highest points for the Non-Cost portion (476 points), with Phamatech receiving the second highest (434 points).


	Phase Three – Cost Eval
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	Cost portion of the bids were evaluated by the Procurement Coordinator with no Evaluation Committee review or input, as per the solicitation document.
1. Cost portions of the two Bids were reviewed and compared according to Section 5.2 - Evaluation Process of the IFB.

2. After seeking necessary pricing clarifications*, Procurement Coordinator determined that Phamatech’s pricing was lowest and therefore received the maximum available points (500) for the Cost portion.
3. The Procurement Coordinator then intended to apply proportionately lower points to the next lowest bid (Sterling) by determining how many less points Sterling would receive, based on how much higher their pricing was than Phamatech’s.  However, it will be discovered later during the “Intent to Award” phase, that rather than calculating the percentage based on actual price differences, Procurement Coordinator inadvertently used the sample percentage of 10% located in the evaluation instructions of the solicitation document instead. If calculated, the actual percentage should have been 5% instead of 10%. This was later identified as a calculation error and was immediately corrected, resulting in the appropriate percentage being applied (vs. the example that was first taken and applied literally in error) and therefore slightly higher, appropriate points given to Sterling than originally applied, when used 5% less points instead of 10%.
*Pricing Clarifications Required During Cost Evaluation
1. Confirmation sought on bidder Phamatech’s pricing for two specific testing types, because it appeared to be low.

2. Phamatech was asked to confirm their pricing for items #6 and #8 that reflect DOC requirements for confirming only and screening.

3. Phamatech responded back by saying yes their understanding is Phamatech will support both testing requirements.

4. Advised Phamatech of the concerns raised of a possible calculation error in their prices for testing identified as #6 and #8; as they appeared to be very low.

5. Further stated in the presence of a calculation error they (Phamatech) would be allowed to withdraw their bid at this time.  However, if there was no error in calculations the bid pricing would be considered firm.
6. Phamatech e-mailed standing firm on the pricing of $5.50 for item #6 and $7.15 for item #8.



	Phase Four – Totaling of Cost & Non-Cost Points & Award
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	When adding both Non-Cost And Cost Points before the percentage calculation error was discovered, Phamatech was initially identified as the bidder with the lowest pricing; and highest total combined points; thereby initially identifying Phamatech as the Apparent Successful Bidder (ASB).
· Phamatech initially deemed ASB and notified through Intent to Award, copy to Sterling. 
· Sterling immediately responded by asking to view the bid tab and expressed they were likely submitting a protest.
· Sterling was advised only specifications (no pricing, bid tabs or other bid related documents) would be released prior to award, however when the appropriate time has passed after award, OSP would be happy to respond to their Public Record Request.
Review And Correction Of Calculation Error
· During Intent to Award phase,  through the standard follow-up review process, the Procurement Coordinator and other OSP staff took another look at the calculations to re-confirm both Cost and Non-Cost point factors, discovering a calculation error was made in the formula used to count the total cost points, (Phase Three):
Phase Three – Scoring of Cost Factors States: 
The “Bidder providing the lowest total cost will receive 500 points, which each successive bidder then receiving points proportionate to the lowest bid (i.e.; if second lowest bid is 10% higher than the lowest bid, they will receive only 90% of the available points which is 450 points).” 
In Procurement Coordinator’s calculations, the 10% example in the bid was inadvertently used causing a deduction of points much higher than the correct proportionate percentage, which was only 5%.  
The calculation error changed the cost point outcome for Sterling. When the Cost and Non-Cost points were correctly tabulated, Sterling who received higher Non-Cost points than Phamatech receives the highest total points, and therefore becomes the ASB. See point results are “Results Compare” below for details.


	Qualifications:


	How bidders were evaluated in determining qualifications Both bidders were actively practicing, certified testing companies, one in the State of Washington, with prior state testing experience as the current state contractor,   the other with a lab located in San Diego, CA. Bidders were evaluated based on:

· Submittals (SAMSA Certification criteria)

· Scoring/Evaluation  Team

· Past Performance

· Levels of work performed (identified through references)


	Results & Recommendation

	Results Compare:

	Phamatech Labs

Cost Points = 500 (max allowed)

Non-Cost Points = 434

Total Points = 934
Sterling Labs

Cost Points = 465

Non-Cost Points = 476
Total Points = 941 – Apparent Successful Bidder


	Results Summary:
	When the Cost and Non-Cost points were correctly tabulated, Sterling who was responsive and responsible, meeting all minimum requirements, received higher Non-Cost points than Phamatech received the correct highest total points, and therefore became the correct ASB.



	Recommendation:


	Describe why this is in the best interest of the state to award this contract
Pursuant to RCW 43.19, the State must award to the lowest, responsive, responsible bidder. When the points are correctly assigned and the non-cost and cost points are added together, Sterling Laboratories received the highest points overall, and meets all minimum requirements, bringing the best overall value to the state.  Therefore, the recommendation is, consistent with RCW 43.19; it is in the best interest of the state to award the contract for Offsite Drug Testing Services, to Sterling Laboratories. 

	Award Activities

	Award / Protest Activities:
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	· Sterling correctly deemed ASB and notified through revised Intent to Award, following verbal conversation with Phamatech, alerting them prior to notifying Sterling, and verbal notification given to Sterling as well. 
· Phamatech immediately responded by submitting a pre-award protest.

· Sterling was advised the Intent to Award was on hold until protest review and response completed.
· Upon thorough review and AAG concurrence, it was determined the award to Sterling should be upheld, with such notice was given to protestor Phamatech.

· Phamatech appealed the decision to uphold the award by letter to Director Bremer.

· Further forensic review occurred, resulting in a second decision to uphold the award to Sterling, with notice again given to Phamatech, denying appeal.

· Sterling notified award would be upheld, Contract to be issued, with notice of award posted in WEBS.



	WEBS

[image: image22.emf]WEBS Bidding  Opportunity - Notice of Award.msg


	 FORMCHECKBOX 
 Notify bidders of the award via WEBS

	Communication
	 FORMCHECKBOX 
 Send rejection letter to those bidders to disqualified bidders

 FORMCHECKBOX 
 Send apparent successful bidder announcement letter 

 FORMCHECKBOX 
 Send Award Announcement letters to other bidder (through protest process) 

 FORMCHECKBOX 
 Email UM a brief award announcement for Bi-Weekly Broadcast
 FORMCHECKBOX 
 Provided Debriefing to:  Stakeholders; DOC and DSHS


	Contract
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	 FORMCHECKBOX 
 Model Contract updated to reflect Bid Amendment language 




G:\OSP Desk Manual\05 - Procurement Basics\5-4 GA Model IFB-Contract\Award Memo to File & Checklist\Award Memo to File & Checklist-c.doc
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		Pre-Bid Conference

Agenda

December 14, 2009

Time


Topic


Facilitator


Desired Outcome


10:00 am

· Sign in list


· Safety/Housekeeping/Cell Phones

· Introductions


· Review Agenda

Tariq Ohab

    Roz  

· In case of emergency/Rest Rooms

· Identify bidders present


Questions & Answers

Submitted from bidders

Roz

· Goals:


· Offer clarification on testing specifications


· Respond to bidder concerns

· Understanding customer involvement

· Improving communications/relationships


· Make this a better contract


· Follow-up with IFB Amendment to all bidders


11:30 am

Offered Break – Group opted to forgo

Roz

11:30 am

Roundtable Discussion

All

· Information sharing


·  Final discussions

12:30

Wrap Up & Adjourn


Roz

Janitorial Services Contract 00508

Vendor Pre-bid

Agenda


Time

Topic


Facilitator


Desired Outcome


1:00 pm


· Sign in list


· Safety/Housekeeping/Cell Phones


· Introductions


· Review Agenda/Purpose

· Disclaimer


Allen Thurston 


· Safety-Housekeeping


· Review agenda and make adjustments as necessary.

· Understanding our communication

1:15 pm

· OMWBE

· GA/OSP

OMWBE 

Pam Warner

· Understanding OMWBE Mission

· Importance of Registering OMWBE

· Overview GA/OSP Mission

1:45 pm


Break

2:00 pm


· Contract Review

 Allen  


· Review each section of the contract

· Have opportunity to voice comments


4:00 pm


          Wrap Up & Adjourn


Allen


Thank you!
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tFB 01109 — OFFSITE DRUG TESTING SERVICES

FHCATE

SECTION FOUR
PRICE WORKSHEET(S)
Primary Description Estimated | Price Per Total
Purchaser 2 years Test
Usage
DOC Five Drug Screen Testing 100,000 |S 5.15 $ 515,000
Additional Drug Test:Barb. .10
Additional Drug Test:Propx. .10
DSHS Six Drug Screen Testing 15,000
7.75 116,250
DSHS One Additional Test to item 2 45,000 S S
for Barhiturates, Methadone, .10 4,500
Propoxyphene or Ethanol
DSHS Immuno-E+G (500ng) test 100 5 S
15.00 1,500
DSHS Hair Follicle test 100 S S
75.00 7,500
DOC “Confirmations Only” for on-site V 20,000 S S
testing with positive screen 5.50 110,000
results {reference Section Two,
Clause #5) - DOC
Rev. 20080318 30





IFB 01109 — OFFSITE DRUG TESTING SERVICES

7. | Other Testing Screens for entities
other than DOC and DSHS:
a. One drug screen 10,000 $_5.20 $_52,000
b. Two drug screen 10,000 $_ 5,30 S_53,000
c. Three drug screen 5,000 S 5.40 $ 27,000
d. Four drug screen 5,000 S _5.50 S 27,500
e. Five drug screen 1,000 S_5.60 S__ 5,600
f. Six drug screen 1,000 $_5.70 $__5.700
g. Seven drug screen 1,000 $_5.80 $_ 5,800
8. | Other “Confirmations Only” for 5,000 $ 7.15 S 35,750
entities other than Department
of Corrections
9. | DSHS CA - Toxicologist Services 100 hours | $ for ___|S
S  for__ No
S for Charge
specify time and
cost increments;
i.e:
- 5 minute
- 10 minute
- 15 minutes
10. CA - Legal Services
(Bidder to provide detailed
service and cost increments)
This section will not be a factor
in the cost evaluation score due
to unknown quantities.
Legal Services will be supported
by one of the following:
1. Expert Services $150/Hr

Rev. 20080318

31






IFB 01109 — OFFSITE DRUG TESTING SERVICES

2. Administrative Services No
Charge
3. Per Cost breakout No
Charge
. S___for___|S
Expert Services: $ for
— e s S for
s Telephonic Testifying E—
specify time and
e Attorney General Office cost increments;
Prep e
. increments
e [n-Person testifying by - 5 minute
Laboratory Expert - 10 minute
- 15 minute
Administrative Services:
o (Customer Support
s legal Packet preparation
for court cases
TOTAL: S
967,100

* Phamatech Discount: 2% 10, N30

Rev, 20080318

32







[bookmark: _Toc246827118]SECTION THREE



SERVICE CAPABILITIES

NON-COST EVALUATION FACTORS



		

		Bidders to provide a detailed written narrative addressing the following:

		Points Available

		Bidder’s  Narrative (expand cell if necessary)



		

		EXPERIENCE

		

		



		1.

		Current volume of all services provided and any required accommodations necessary to meet the state’s requirements if awarded the contract



		25

		



		2.

		Length of time in business, current testing methodologies employed for which substances

		15

		



		3.

		Laboratory Certifications

a. Provide copy of most recent evaluations, audits, certifications and their findings (Provide as an Attachment labeled “Experience, item 4a”)

b. Does bidder follow SAMHSA standards for forensic testing of specimens?

c. Does bidder follow CAP standards for forensic testing of specimens?



		 30

		



		

		(Total possible points this section: 70)

		

		



		

		CUSTOMER SERVICE

		

		



		4.

		Provide details on sample transportation to include chain of custody and turnaround time for reporting of results

		15

		



		5.

		What additional drugs can your firm test?

		5

		



		6.

		Describe telephone support; toll free number, hours available and types of services available

		15

		



		7.

		Legal support:

a. Documentation to show that in previous court cases, reagents and equipment used were sufficient for forensic purposes (Provide as an Attachment labeled “Customer Service, item 7a”)

b. Demonstrate success in court testimony relative to the validity of test results and 

c. Methodologies



		20

		



		8.

		Describe process to assure the integrity of samples and procedures regarding questionable procedures

		20

		



		9.

		Submit a list of all labs and locations that will be used to fulfill contract requirements (Provide as an Attachment labeled “Customer Service, item 9”)



		10

		



		10.

		Provide a sample Management Report (Provide as an Attachment labeled “Customer Service, item 11”)

		5

		



		

		(Total possible points this section: 90)



		

		



		

		TRANSITION PLAN AND TRAINING

		

		



		11.

		Fully describe proposed implementation and transition plan if awarded contract, which should include, but is not limited to; staffing, training, distribution of supplies and forms, timelines and dates relative to tentative contract startup date



		25

		



		12. 

		Submit copy of training materials (Provide as an Attachment labeled “Transition Plan and Training, item 2”)

		10

		



		

		(Total possible points this section: 35)





		

		



		

		METHODS OF ANALYSIS

		

		



		13.

		Provide a detailed description that explains in layperson terms the processes of analysis used, why they are state of the art and the best option for the state. Include scientific documentation to support. If utilizing kits, describe how they are being used to the manufacturer’s specifications

		25

		



		14. 

		Describe how the lab will determine and report the differences between prescribed narcotics and illicit drugs of similar molecular makeup detected in sample

		10

		



		15.

		Explain how PH, creatinine, specific gravity and nitrates found in the samples can be interpreted to provide insight on the integrity of the sample. Denote normal ranges for Ph, creatinine, specific gravity and nitrite levels and what are acceptable levels for a valid specimen. Describe willingness to provide legal testimony as needed if adulterated, substituted or diluted specimen results are challenged

		25

		



		16.

		Describe criteria for specimen rejection and the handling of rejected specimens as well as reporting requirements

		5

		



		17.

		For the drugs specified herein, provide a chart (may be provided as an Attachment labeled “Methods of Analysis, item 5”) indicating the following:

a. Initial screen:  methodology, including instruments and/or equipment used and adulteration testing

b. Confirmation: methodology, including instruments and/or equipment used

c. Cutoff and sensitivity levels for each drug for both the initial screen and the confirmation

d. How lab is able to identify exactly which amphetamine is found, i.e.;  MDA, MDMA, Methamphetamine; how the lab is able to identify exactly which opiates are found, i.e.; codeine, morphine, oxycodone,  hydrocodone, hydromorphone and how to determine whether the presence of these is related to listed prescription medications or the use of illicit heroin

e. How many controls your labs run and what is the false positive rate for each analytical method

		50

		



		

		(Total possible points this section: 115)



		

		



		

		CHAIN OF CUSTODY AND TAMPERING

		

		



		

		Contractor will be required to provide a secure chain of custody for handling and processing of specimens.  Procedures should be such that they will be acceptable by a court of law. Provide information regarding:



		

		



		18.

		Protocol and processes utilized to assure secure chain of custody procedures to include whether or not procedures have been found to be acceptable in a court of law



		20

		



		19.

		Processes utilized for questionable or tampered specimens



		10

		



		20.

		Sample of proposed forms and logs ensuring chain of custody is intact from time specimens are picked up by the courier and of the custody of the purchaser (provide as an Attachment labeled “Chain of Custody and Tampering, item 3”)



		20

		



		

		(Total possible points this section: 50)



		

		



		

		TEST RESULTS – REPORTING REQUIREMENTS

		

		



		21.

		Describe how reports will be issued to purchasers and the timeliness, turnaround for how quickly purchasers will receive negative results, confirmations of positive screens and confirmation only results for onsite tests. Please provide a detailed explanation of processes available for DSHS social workers to access results on-line and how to manage on-line result reporting that includes:  email notification to the requesting social worker that results are available; and how to access historic results

		140

		



		

		(Total possible points this section: 140)



		

		



		

		GRAND TOTAL (possible points: 500)
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STATE OF WASHINGTON
DEPARTMENT OF GENERAL ADMINISTRATION
OFFICE OF STATE PROCUREMENT
210 11" Ave SW Room 201GA Building ¢ Olympia, Washington 98504-1017
http://www.ga.wa.gov

March 9, 2010

Bruce M. Glasser, General Counsel
Phamatech, Inc.

10151 Barnes Canyon Road

San Diego, CA 92121

Re: Prior-to-award protest of the Offsite Drug Testing Services IFB #01109
Dear Mr. Glasser:

As the Department of General Administration (GA) Procurement Coordinator for the Offsite Drug
Testing Services Invitation for Bid (IFB) #01109, consistent with Washington Administrative Code (WAC)
236-48-142, | am responding to your prior-to-award protest letter dated January 29, 2010. | have
evaluated the issues raised by Phamatech, Inc. (Phamatech) and have determined that Sterling
Reference Laboratories (Sterling) has been appropriately identified as Apparent Successful Bidder (ASB).
The explanation of my decision follows.

I. BACKGROUND

The IFB was issued November 24, 2009, with a bid due date of December 30, 2009. Bids were evaluated
and scored pursuant to the phases set forth in Section 5.2 “Evaluation Process” of the IFB:

Phase One — Responsiveness Check (on time, signed, etc) — By Procurement Coordinator Only
Phase Two — Non-Cost Scoring (experience, service, etc) — By Evaluation Committee (DOC /DSHS)
Phase Three - Cost (pricing) Scoring and Point Assignment — By Procurement Coordinator Only
Phase Four — Totaling of Cost & Non-Cost Points & Award - By Procurement Coordinator Only

ol ol B

Following completion of the four phases above, Sterling received the highest non-cost points, while
Phamatech received the highest cost points. Procurement Coordinator then added each bidder’s
combined points to determine that Phamatech was ASB with the highest total score. Intent to Award
was issued as such, without Evaluation Committee (Committee) review.

As allowed under RCW 43.19.1911(6) and Section 5.3, ASB Phamatech was contacted to negotiate the
price of an item that represented a substantial price increase to contract users based on usage.

Simultaneously, Sterling notified GA of its impending protest. Such notification prompted GA
management review of award process, where a cost point percentage calculation error was discovered.

The correction that followed resulted in Sterling receiving higher overall points (when combined with
their non-cost points which were higher than Phamatech’s). Revised award was issued, with verbal
explanation to parties. Sterling notice of protest rescinded; Phamatech protest submitted.






Bruce M. Glasser, General Counsel
Phamatech, Inc.

March 9, 2010

Page 2

II. ISSUES RAISED IN PROTEST

Your letter of protest raises several issues regarding IFB 01109, as grouped and summarized below:

1. Cost scoring error should have been caught by the Committee during evaluation, not after
Intent to Award issued when no protest existed.

2. The scoring system in the IFB is confusing and ambiguous.
3. GAdid not follow the IFB evaluation process, causing frustration issuing and rescinding Intent to

Award without providing any documentation substantiating error.

These issues are addressed below.

11l ANALYSIS

Response to Issue 1: (a) Cost scoring error should have been caught by Committee during evaluation, not
after Intent to Award issued (b) when no protest existed.

(a) Committee Review Should Have Caught Error. As per Section 5.2 of the IFB, the non-cost portion of
the evaluation was the only portion on which the Committee provided input, review, and/or assigned
points (which resulted in Sterling receiving the highest number of points in the non-cost area, based on
experience, service, transition plans, etc.)

Pursuant to Section 5.2 of the IFB, the Procurement Coordinator independently assigned points to the
cost portion of the evaluation according to the formula in the IFB, calculating proportionately lower
points for the next lowest bid. The Procurement Coordinator determined that Phamatech’s pricing was
lowest and therefore would receive the maximum available points in the cost portion. The Procurement
Coordinator also determined how many less points Sterling would receive in the cost portion, based on
how much higher their pricing was (which was unfortunately calculated incorrectly).

Per Section 5.2 of the IFB, the Procurement Coordinator (without Committee input) then totaled the
sum of both the cost and non-cost points to determine which bid had the highest total points. Based on
the incorrect point allocation, it was initially determined that Phamatech had the_highest overall total
and Phamatech was initially deemed Apparent Successful Bidder.

(b) No Protest Existed to Cause Review. It is the state’s responsibility to protect the integrity of the bid
process and to ensure bids are properly awarded. Accordingly, the decision to conduct an additional
review need not be prompted by a protest and the state has every right to initiate an additional review
any time prior to award. This additional review uncovered the mathematical error which required
correction of the points and award recommendation, issued January 28, 2010.






Bruce M. Glasser, General Counsel
Phamatech, Inc.

March 9, 2010

Page 3

Response to Issue 2: The scoring system in the IFB is confusing and ambiguous.

The scoring used in the IFB is as follows:

e Phase Two - Scoring of Non-Cost Factors (500 points possible) ...Bidder’s response to
Service Capabilities will be evaluated and scored by a team comprised of DOC and DSHS
staff...The following areas have been assigned point values as shown:

Experience 70 points
Customer Service 90 points
Transition Plan and Training 35 points
Methods of Analysis 115 points
Chain of Custody and Tampering 50 points
Test Results and Reporting Requirements 140 points
Total 500 points

e Phase Three — Scoring of Cost Factors (500 points possible) Bidder’s response to Price
Sheets will be evaluated by the Procurement Coordinator and a total Bid Price determined
based upon the estimated volumes specified... The Bidder providing the lowest total cost at
that point will receive 500 points, with each successive bidder then receiving points
proportionate to the lowest bid (i.e.: if second lowest bid is 10% higher than the lowest bid,
they will receive only 90% of the available points which is 450 points).

e Phase Four — Determination of Total Scores (1000 points possible) The Procurement
Coordinator will add each bidder’s scores for non-cost and cost together to determine their
total score...

As it appears the scoring of cost factors is where the confusion lies, it is re-explained below:

» The Bidder providing the lowest total cost will receive 500 points (Phamatech received)

» With successive bidder then receiving points proportionate to the lowest bid (Sterling — 5% less)

» Example: if second lowest bid is 10% higher than the lowest bid, then they would receive
only 90% of the available points which is 450 points (which is what Sterling mistakenly
received, even though their price was only 5% lower)

In this instance, the above sample percentage was literally applied to Sterling’s pricing in error, instead
of calculating and using actual percentage. While the sample called for assigning 10% fewer points than
Phamatech received, the actual should have only been 5% fewer to reflect the true difference in pricing.

Thus, when 5% less points are assigned to Sterling’s score as it should’ve been, their cost points increase
slightly, to the correct total. Although Phamatech’s cost points remained higher, Sterling received higher
non-cost points than Phamatech, so when combined, Sterling has the highest overall total score, making
them the Apparent Successful Bidder.
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Response to Issue 3: (a) GA did not follow the IFB evaluation process, (b) causing frustration issuing and
rescinding Intent to Award (c) without providing any documentation substantiating error.

(a) GA did not follow the IFB evaluation process. As stated in “Background” and Issues 1 and 2 above,
the evaluation process was followed (with the exception of the math error which was corrected),
pursuant to the Section 5.2 “Evaluation Process” of the IFB:

Phase One — Responsiveness Check (on time, signed, etc) — By Procurement Coordinator Only
Phase Two — Non-Cost Scoring (experience, service, etc) — By Evaluation Committee (DOC /DSHS)
Phase Three - Cost (pricing) Scoring and Point Assignment — By Procurement Coordinator Only
Phase Four — Totaling of Cost & Non-Cost Points & Award - By Procurement Coordinator Only

ol ol i Bl

As allowed under Section 5.3 below, ASB Phamatech was contacted following Intent to Award to
negotiate the price of an item that would be a substantial increase. This is a typical step in the award
process, when needed based on pricing submitted. Phamatech was contacted prior to uncovering the
error, and negotiation did not continue after discovery because that pricing would no longer apply.

5.3 SELECTION OF APPARENTLY SUCCESSFUL BIDDER

The Bidder with the highest total score will be declared the Apparent Successful Bidder. The
Purchasing Activity may enter into contract negotiations with the Apparent Successful Bidder.

(b) GA caused frustration issuing and rescinding award. Following issuance of Intent to Award, GA
discovered the price point calculation error. The purpose of the “Intent to Award” is to allow time for
review and revision if warranted. This is not a commitment to award, but only an initial determination of
ASB and an “intent”, but with time allowed to review and revise as needed. In this case, error was
discovered and review required, resulting in a revised award recommendation. This process is necessary
when an error is discovered, in order to achieve an accurate result.

(c) GA didn’t provide any documentation substantiating error. As required by RCW 43.19.1911[8], no
bid pricing shall be shared or both bidders’ pricing would become compromised, which would be
harmful if the award decision is overturned and later rebid. Accordingly, the completed bid pricing and
point tabulation that would substantiate cost point allocation cannot be shared until after award period

has passed.

IV. Further Analysis:

Further bid review also brought to light the following areas where Phamatech’s bid was actually found
non-responsive, and must now be included in the cost evaluation as well:

1. Issue: Amendment 2 Part 2; V Section 2.3 IFB states that pricing for automatic confirmations on
all drugs that screen positive should be added as line item 2A, not bundled.

e Non-Responsiveness: Phamatech did not include separate pricing for this item as required.
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2. Issue: Amendment 2 Part 2; VI Section 2.4 IFB indicates pricing for Inmuno-EtG, automatic
confirmation of positive results shall be listed as a separate fee, not bundled.

¢ Non-Responsiveness: Phamatech did not include separate pricing for this item as required.

3. Amendment 2 Part 2; IX Section 2.9 Paragraph 1 confirms separate billing will be used for
specimen cups and forms which shall not be included in price.

e Non-Responsiveness: Phamatech did not extend pricing for kits as stated in the amendment.

These deficiencies must be considered rendering Phamatech’s bid non-responsive.

V. Summary And Conclusion

RCW 43.19.1911 requires the state to ensure that awards are made to the “lowest responsive,
responsible bidder”. | am, however, extremely mindful of the time and energy bidders put into
submitting their bids, the seriousness of what they have at stake, and the critical needs of our
customers. Accordingly, we take the bid evaluation and award responsibility very seriously. Awarding
this bid to the correct bidder is vital.

Thus, after considering all available facts, and after GA management and Assistant Attorney General’s
thorough review, it has been determined that the award to Sterling is correct. Accordingly, for the
reasons stated above, | must deny Phamatech’s protest and uphold the decision to award to Sterling.

Thank you for your understanding. | appreciate your firm’s involvement in this IFB process, and
encourage your participation in future solicitations. Should you have any further questions, please
contact Policy and Protest Manager, Steve Krueger at (360) 902-7233.

Sincerely,

Rosalind Knox
Contracts Specialist

cc: Phil Grigg - Assistant Director
Steve Kruger - Protest Manager
Linda Sullivan-Colglazier, Assistant Attorney General
Cheral Jones, Procurement Unit Manager
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DEPARTMENT OF GENERAL ADMINISTRATION
OFFICE OF STATE PROCUREMENT
210 11™ Ave SW Room 201GA Building * Olympia, Washington 98504-1017
http://www.ga.wa.gov

March 26, 2010

Bruce M. Glasser, General Counsel
Phamatech, Inc.

10151 Barnes Canyon Road

San Diego, CA 92121

Re: Appeal to prior-to-award protest decision of the Offsite Drug Testing Services IFB #01109

Dear Mr. Glasser:

This letter is to inform you of my decision to deny your protest appeal of Invitation for Bid (IFB) #01109
and uphold the decision to award the Offsite Drug Testing Services to Sterling Laboratories (Sterling). An
explanation of this decision is as follows.

I. BACKGROUND

The IFB was issued November 24, 2009, with a bid due date of December 30, 2009. Bids were evaluated,
scored and it was initially determined that Phamatech Inc. (Phamatech) was the Apparent Successful
Bidder (ASB). Following the notice of the state’s intent to award to Phamatech, a scoring calculation
error was discovered and once corrected, Sterling was determined to be the ASB. The initial intent to
award announcement was then rescinded and a new intent to award letter was issued identifying
Sterling as the ASB.

Phamatech submitted a prior to award protest raising the following three issues:

1. Cost scoring error should have heen caught by the Committee during evaluation, not after
Intent to Award issued when no protest existed.

2. The scoring system in the IFB is confusing and ambiguous.

3. GAdid not follow the IFB evaluation process, causing frustration issuing and rescinding Intent to
Award without providing any documentation substantiating error.

After further review and in accordance with Washington Administrative Code (WAC) 236-48-142
Procurement Coordinator (Rosalind Knox) determined and detailed in the prior to award protest
response letter dated March 9, 2010, that the pending contract award to Sterling is to be upheld.
Moreover, this review process also found that Phamatech’s failure to propose pricing for all the
requested items rendered Phamatech’s bid response non-responsive.
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Il. ISSUES RAISED IN PROTEST DECISION APPEAL
Your letter of protest appeal raises several issues, as grouped and summarized below:

1. Did the Office of State Procurement (OSP) wrongly take the initiative to further validate the bid
scoring accuracy after the initial intent to award letter identified Phamatech as the ASB?

2. Did the OSP disclose bid pricing contrary to RCW 43.19.1911(8)?

3. Should Phamatech’s bid be deemed non-responsive for failure to submit pricing for the items
identified in Amendment 2 Part 2 as outlined in prior to award protest response letter?

These issues are addressed below.

1. ANALYSIS
Response to Issue 1: Initiating scoring review

RCW 43.19.1911 dictates that the award of a contract must be made to the lowest responsive
responsible bidder. Accordingly, the initiative the state took that led to the discovery in a scoring
calculation error is consistent with fulfillment of these requirements. The state’s efforts to validate the
award scoring accuracy was an appropriate course of action.

Response to Issue 2: Disclosure of bid pricing

The IFB requests pricing for an array of items and the award criteria assigns points to both cost and non-
cost factors with the award being issued to the bidder receiving the highest total points. Although the
overall cost differential of 5% has been provided, the individual item pricing of all bid responses has not
been publicly disclosed and will not be until after the contract has been awarded in accordance with
RCW 43.19.1911 (8).

Response to Issue 3: Phamatech’s bid deemed non-responsive

| have reviewed the IFB, all bid amendments, and Phamatech’s bid response and | concur with the
conclusions outlined in the prior to award protest response letter. Furthermore, these conclusions are
consistent with section 4.4 of the IFB which states in part: “Failure to identify all costs in a manner
consistent with the instructions in this IFB is sufficient grounds for disqualification.” Phamatech’s failure
to provide the requested pricing is valid grounds for disqualification although doing so will not affect the
results.

IV. Summary And Conclusion

| am required by law to ensure that awards are made to “that responsible bidder who submitted the
lowest responsive bid” (RCW 43.19.1911). | am also mindful of all that is at stake for both vendors and
the clients we serve. | take that responsibility very seriously. In considering your appeal, | have reviewed
all the available facts, including a staff led fact finding and associated solicitation documents. As a result,
| have determined that your firm’s appeal is denied and the award to Sterling Laboratories is upheld.
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| appreciate your firm’s participation in the IFB process and encourage your participation in future
solicitations with Washington State. Should you have any further questions, please contact Policy and
Protest manager, Steve Krueger at (360) 902-7233.

Sincerely,

(e —

Christine Warnock, CPPO, CPPB
Chief Procurement Officer

cc: Phil Grigg, Assistant Director
Steve Kruger, Protest Manager
Linda Sullivan, Colglazier, Assistant Attorney General
Cheral Jones, Procurement Unit Manager
Rosalind Knox, Contracts Specialist
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WEBS Bidding Opportunity - Notice of Award

		From

		Washington's Electronic Business Solution (WEBS)

		To

		marketing@regtox.com

		Cc

		Knox, Rosalind D. (GA)

		Recipients

		marketing@regtox.com; ADC NEW USERS/CN=GA USER/CN=RKNOX



An award has been made for the following opportunity:



Title: Offsite Drug Testing Services

Description: Offsite Drug Testing Services, is being reposted to honor the extended close date, changed to January 12, 2010 at 2:00 PM.  Bid closed in error.

 



 

Customer Reference Number: 01109

Awarded Vendors: Regional Toxicology Services



Award made to Regional Toxicology Service, LLC,DBA STERLING REFERENCE LABORATORIES, May 3, 2010



Questions regarding this opportunity should be directed to the contact person listed in the bid document.



If you need technical assistance please contact WEBS Customer Service via email at webscustomerservice@ga.wa.gov or by phone at (360) 902-7400.
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Contract 01109

Offsite Drug Testing Services



For Purchases of Materials, Supplies, Services, and Equipment

Under the Authority of 

[bookmark: _STANDARD_DEFINITIONS]Chapter 43.19 RCW
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[bookmark: _Toc260644378][bookmark: _Toc148254385][bookmark: _Toc183095203][bookmark: _Ref183161522][bookmark: _Toc42057992][bookmark: _Toc95464203]OVERVIEW

[bookmark: _Toc260644379][bookmark: _Toc183009588][bookmark: _Toc183095204][bookmark: _Ref183350297]PARTIES 

This Contract 01109 for Offsite Drug Testing Services (“Contract”), is entered into by and between the State of Washington (“State”), acting by and through General Administration, Office of State Procurement (“OSP”) located at 210 11th Ave SW, Room 201 – Olympia, WA 98504 and Regional Toxicology Services, LLC dba STERLING Reference Laboratories, a Limited Liability Company; licensed to conduct business in the State (“Contractor”), located at 624 Martin Luther King, Jr. Way, Tacoma, WA  98405-4136, for the purpose of providing  Offsite Drug Testing Services.

[bookmark: _Toc260644380]CONTRACT SCOPE

The scope of this Contract is for the as needed purchase of Offsite Drug Testing Services as defined in the Invitation for Bids (IFB) (Exhibit A), Section 1.1 Purpose, and as set forth in Section Two Special Terms and Conditions, and further detailed in Section Four Price Worksheets.  This Contract is for use by all state agencies, institutions of higher education, political subdivisions, and non-profit corporations, but primarily used by the Department of Corrections and Department of Social and Health Services – Children’s Administration.

This Contract replaces contract 12403, having reached its maximum term allowable.  

[bookmark: _Toc183009589][bookmark: _Toc183095205][bookmark: _Toc260644381]RECITALS

The State, acting by and through OSP, issued an IFB dated, December 14, 2009 (Exhibit A) for the purpose of establishing a state contract for purchasing Offsite Drug Testing Services in accordance with its authority under Chapter 43.19 RCW.

Sterling Laboratories submitted a timely Response to OSP’s IFB (Exhibit B).

OSP evaluated all properly submitted Responses to the above-referenced IFB and has identified Sterling Laboratories as the apparently successful Contractor.

OSP has determined that entering into a Contract with Sterling Laboratories will meet Purchaser’s needs and will be in Purchaser’s best interest.

NOW THEREFORE, OSP awards to Sterling Laboratories this Contract, the terms and conditions of which shall govern Contractor’s furnishing to Purchasers the Offsite Drug Testing Services. This Contract is not for personal use.

IN CONSIDERATION of the mutual promises as hereinafter set forth, the parties agree as follows:

[bookmark: _Toc183095206][bookmark: _Ref183163332][bookmark: _Ref183350826][bookmark: _Toc260644382][bookmark: _Toc156020022]ESTIMATED USAGE

Based on past and/or projected usage, it is estimated that purchases over the initial term of the Contract will approximate $3,400,000.  This is solely an estimate. Orders will be placed only on an as needed basis.

The State of Washington does not represent or guarantee any minimum purchase.  

[bookmark: _Toc183095207][bookmark: _Ref183163193]


[bookmark: _Toc260644383]CONTRACT TERM

[bookmark: _Toc183095209][bookmark: _Ref183162775][bookmark: _Ref183350511]The initial term of this Contract is two (2) years from date of award with the option to extend for additional term(s) or portions thereof.  Extension for each additional term shall be offered at the sole discretion of the Purchasing Activity and shall be effective upon written notice to Contractor. The total Contract term, including the initial term and all subsequent extensions, shall not exceed six (6) years unless an emergency exists and/or special circumstances require a partial term extension.  

PURCHASERS 

General Use

The resulting Contract is for use by all members of the Washington State Purchasing Cooperative (WSPC) including where applicable:  state agencies, institutions of higher education, political subdivisions, and non-profit corporations.  This Contract will also be available for use by Oregon’s Department of Administrative Services Cooperative Purchasing Program (ORCPP).

 

While use of the Contract by Political Subdivisions and Non-Profit Corporations that are members of the WSPC and ORCPP members is optional, OSP encourages them to use state contracts.  Their use of the contracts may significantly increase the purchase volume.  Their orders are subject to the same Contract terms, conditions and pricing as state agencies.  OSP accepts no responsibility for orders or payment by WSPC members.

A list of WSPC members is available at http://www.ga.wa.gov/PCA/SPC.htm. 

A list of current authorized ORCPP members is available at:

http://www.oregon.gov/DAS/PFSS/SPO/docs/orcpp-member-list.pdf  

Purchases by Nonprofit Corporations

Legislation allows nonprofit corporations to participate in state contracts for purchases administered by OSP.  By mutual agreement with OSP, the Contractor may sell goods or services at Contract pricing awarded under this Contract to self certified nonprofit corporations.  Such organizations purchasing under the Contract shall do so only to the extent they retain eligibility and comply with other Contract and statutory provisions.  The Contractor may make reasonable inquiry of credit worthiness prior to accepting orders or delivering goods or services on contract.  OSP accepts no responsibility for payments by nonprofit corporations.  Their use of the Contract may significantly increase the purchase volume.  Their orders are subject to the same Contract terms, conditions and pricing as state agencies.

[bookmark: _Toc183009637][bookmark: _Toc183095265][bookmark: _Toc260644384][bookmark: _Toc183009593][bookmark: _Toc183095221]CONTRACT ADMINISTRATION
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OSP shall appoint a single point of contact that will be the Contract Administrator for this Contract and will provide oversight of the activities conducted hereunder. The Contract Administrator is set forth in Section 12.4 below, and will be the principal contact for Contractor concerning business activities under this Contract. The Purchasing Activity will notify Contractor, in writing, when there is a new Contract Administrator assigned to this Contract.

[bookmark: _Toc183095220][bookmark: _Toc260644386]ADMINISTRATION OF CONTRACT

OSP will maintain Contract information and pricing and make it available on the Department of General Administration web site. The Contract prices are the maximum price Contractor can charge. The Contractor may also offer volume discounts to Purchasers.

A Contractor may propose a revision to its offerings to reflect changed Products/Services appropriate to the scope of the Contract, as set forth in Section Two Special Terms and Conditions and further detailed in Section Four Price Worksheets of the IFB and may propose such new Products/Services with associated prices to the OSP Contract Administrator for approval. Contract Administrator has the sole discretion in approval of addition of revised offerings and pricing.  New or changed Products/Services proposed by Contractor must meet the requirements established in this solicitation document or subsequent revisions. If approved by OSP, the new Products/Services will be added to the Contract by written amendment.

For the term of the Contract, pricing for all Products/Services will be no greater than the prices quoted in the Bidder’s Response. If, however, during any term of the Contract lower prices and rates become effective for like quantities of Products/Services under similar terms and conditions, through reduction in Sterling Laboratories list prices, promotional discounts, or other circumstances, Purchasers must be given immediate benefit of such lower prices and rates.
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Contractor shall: 

1. Competently and efficiently, supervise and coordinate the implementation and completion of all Contract requirements specified herein; 

2. Identify the Contractor’s Representative, who will be the principal point of contact for the Purchasing Activity Contract Administrator concerning Contractor’s performance under this Contract. 

3. Immediately notify the Contract Administrator in writing of any change of the designated Contractor’s Representative assigned to this Contract; and 

4. Violation of any provision of this paragraph may be considered a material breach establishing grounds for Contract termination.

Be bound by all written communications given to or received from the Contractor’s Representative.



[bookmark: _Ref183175165][bookmark: _Ref183429216][bookmark: _Toc260644388]POST AWARD CONFERENCE

The Contractor may be required to attend a Post Award Conference scheduled by the Procurement Coordinator to discuss Contract performance requirements.  The time and place of this conference will be scheduled following Contract Award.

[bookmark: _Toc183009616][bookmark: _Toc183095244][bookmark: _Ref183672194][bookmark: _Toc260644389]CONTRACT MANAGEMENT

Upon award of this Contract, the Contractor shall:

1. Review the impact of the award and take the necessary steps needed to ensure that contractual obligations will be fulfilled.

2. Promote and market the use of this Contract to all authorized Contract Purchasers.

3. Ensure that those who endeavor to utilize this Contract are authorized Purchasers under this Contract.

4. At no additional charge, assist Purchasers in the following manner to make the most cost effective, value based, purchases including, but not limited to:

a) Visiting the Purchaser site and providing Purchaser with materials/supplies/equipment recommendations.

b) Providing Purchasers with a detailed list of Contract items including current Contract pricing and part numbers.

5. The Contractor shall designate a customer service representative who will be responsible for addressing Purchaser issues including, but not limited to:

a) Logging requests for service, ensuring repairs are completed in a timely manner, dispatching service technicians, and processing warranty claim documentation.

b) Providing Purchasers with regular and timely status updates in the event of an order or repair fulfillment delay.

6. Acting as the lead and liaison between the manufacturer and Purchaser in resolving warranty claims for Contract items purchased.

[bookmark: _Toc183009644][bookmark: _Toc183095272][bookmark: _Toc260644390]CHANGES

Alterations to any of the terms, conditions, or requirements of this Contract shall only be effective upon written issuance of a mutually agreed Contract Amendment by the Contract Administrator.  However, changes to point of contact information may be updated without the issuance of a mutually agreed Contract Amendment.
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Contractors are required to be registered in the Statewide Vendor Payment system, prior to submitting a request for payment under this Contract.  Purchasers who are Washington state agencies require registration to be completed prior to payment.

The Washington State Office of Financial Management (OFM) maintains a central Contractor registration file for Washington State agencies to process Contractor payments.  

To obtain registration materials go to http://www.ofm.wa.gov/accounting/vendors.asp the form has two parts; Part 1 is the information required to meet the above registration condition.  Part 2 allows the State to pay invoices electronically with direct deposit and is the State’s most efficient method of payment and you are encouraged to sign up for this form of payment.

[bookmark: _Toc260644392][bookmark: _Ref183696437]SALES & SUBCONTRACTOR REPORTS 

The Contractor shall provide a Sales and Subcontractor Report to OSP on a quarterly basis in the electronic format provided by OSP at: https://fortress.wa.gov/ga/apps/CSR/Login.aspx.

Reports must be submitted electronically within thirty (30) days after the end of the calendar quarter, i.e., no later than April 30th, July 31st, October 31st and January 31st.

[bookmark: _Toc183095215][bookmark: _Ref183175809][bookmark: _Ref183429162][bookmark: _Toc260644393]OTHER REQUIRED REPORT(S)

All reports required under this Contract must be delivered to the Contract Administrator.  Contractor may be required to provide a detailed annual Contract sales history report that may include but is not limited to products description, part number, per unit quantities sold, Contract price in an electronic format that can be read by MS Excel. Other required reports will be designed and approved by the parties by mutual agreement.

[bookmark: _Toc183009611][bookmark: _Toc183095239][bookmark: _Toc260644394]WASHINGTON’S ELECTRONIC BUSINESS SOLUTION (WEBS)

Contractor shall be registered in the Contractor registration system, Washington’s Electronic Business Solution (WEBS) www.ga.wa.gov/webs, maintained by the Washington State Department of General Administration.  Contractors already registered need not re-register.  It is the sole responsibility of Contractor to properly register with WEBS and maintain an accurate Contractor profile in WEBS.

[bookmark: _Toc260644395][bookmark: _Toc183009606][bookmark: _Toc183095234]PRICING

[bookmark: _Toc183009602][bookmark: _Toc183095230][bookmark: _Toc260644396]PRICE PROTECTION

[bookmark: _Toc158186589][bookmark: _Toc158708021]Contractor agrees all the Prices, terms, warranties, and benefits provided in this Contract are comparable to or better than the terms presently being offered by Contractor to any other governmental entity purchasing the same quantity under similar terms. If during the term of this Contract Contractor shall enter into contracts with any other governmental entity providing greater benefits or more favorable terms than those provided by this Contract, Contractor shall be obligated to provide the same to Purchaser for subsequent purchases.

[bookmark: _Toc96424235][bookmark: _Toc260644397][bookmark: _Toc183009598][bookmark: _Toc183095226]NO ADDITIONAL CHARGES 

Unless otherwise specified in the Solicitation, no additional charges by the Contractor will be allowed including, but not limited to: handling charges such as packing, wrapping, bags, containers, reels; or the processing fees associated with the use of credit cards.  Notwithstanding the foregoing, in the event that market conditions, laws, regulations or other unforeseen factors dictate, at the Contract Administrators sole discretion, additional charges may be allowed.

[bookmark: _Toc260644398][bookmark: _Toc183009605][bookmark: _Toc183095233][bookmark: _Ref183593465]PRICE ADJUSTMENTS 

[bookmark: _Ref498838442][bookmark: _Toc158186594][bookmark: _Toc158708026]At least one hundred twenty (120) calendar days before the end of the current term of this Contract, Contractor may propose purchase Price and maintenance and support (service) rate increases by written notice to the Purchasing Activity’s Contract Administrator. Price adjustments may be taken into consideration by the Purchasing Activity’s Contract Administrator when determining whether to extend this Contract.  Price Increases will not be considered without supporting documentation sufficient to justify the requested increase.  Contractor shall provide a detailed breakdown of their costs upon request.  

Contractors shall not make extensions contingent on price adjustments.

Documentation must be based on published indices such as the Producer Price Index and/or the result of increases at the manufacturer's level, incurred after Contract commencement date.  The grant of any price adjustment will be at the sole discretion of the Purchasing Activity and, if granted, shall not produce a higher profit margin for the Contractor than that established by the original Contract pricing.  The Contractor shall be notified in writing by the Contract Administrator of any price adjustment granted by the Purchasing Activity, and such price adjustment shall be set forth in a written amendment to the contract.  Price adjustments granted by OSP shall remain unchanged for at least [365] calendar days thereafter, and no request for adjustments in price will be considered during that time period.

[bookmark: _Toc260644399]CONTRACTOR QUALIFICATIONS AND REQUIREMENTS

[bookmark: _Toc42058029][bookmark: _Toc95464240][bookmark: _Toc96424239][bookmark: _Toc183009607][bookmark: _Toc183095235][bookmark: _Toc260644400][bookmark: _Toc42058027][bookmark: _Toc95464238]ESTABLISHED BUSINESS

Prior to commencing performance, or prior to that time if required by the Purchasing Activity, law or regulation, Contractor must be an established business firm with all required licenses, fees, bonding, facilities, equipment and trained personnel necessary to meet all requirements and perform the work as specified in the Solicitation.  Contractor shall maintain compliance with these requirements throughout the life of this contract.

The Purchasing Activity reserves the right to require receipt of proof of compliance with said requirements within ten (10) calendar days from the date of request, and to terminate this Contract as a material breach for noncompliance with any requirement of this paragraph.

[bookmark: _Toc260644401][bookmark: _Toc158100199][bookmark: _Toc183009608][bookmark: _Toc183095236][bookmark: _Ref183167454][bookmark: _Ref183356060]CONTRACTOR CERTIFICATIONS 

Contractor must provide evidence as directed in the Purchasing Authority’s Solicitation document, of its status as an authorized product reseller.  If this reseller status is discontinued, this Contract may be terminated as set forth elsewhere herein.  Contractor shall maintain its reseller status for the initial term and any renewals of the resulting Contract.

[bookmark: _Toc260644402][bookmark: _Ref183168476]DEALER AUTHORIZATION 

Throughout the Contract life, the Contractor shall maintain authorization from the manufacturer consistent with the requirements outlined in the original solicitation.

[bookmark: _Toc260644403][bookmark: _Ref183172021][bookmark: _Ref183356222]STAFF QUALIFICATIONS 

If at Contract award or any time thereafter, any specifically named individual(s) identified in the Response to work on this engagement are not available, Purchasing Activity has the right to approve or reject any change in Contractor’s personnel. Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 RCW. 

[bookmark: _Ref183173879][bookmark: _Ref183356360][bookmark: _Toc260644404] USE OF SUBCONTRACTORS 

In accordance with IFB requirements, Contractor agrees to take complete responsibility for all actions of such Subcontractors. 

Prior to performance, Contractor shall identify all Subcontractors who will perform services in fulfillment of Contract requirements, including their name, the nature of services to be performed, address, telephone, facsimile, email, federal tax identification number (TIN), and anticipated dollar value of each subcontract: 

The Purchasing Activity reserves the right to approve or reject any and all Subcontractors that identified by the Contractor. Any Subcontractors not listed in the Bidder’s Response, who are engaged by the Contractor, must be pre-approved, in writing, by the Purchasing Activity.

Specific restrictions apply to contracting with current or former state employees pursuant to Chapter 42.52 RCW. 

[bookmark: _Toc42058005][bookmark: _Toc95464216][bookmark: _Toc96424263][bookmark: _Toc260644405][bookmark: _Toc183009647][bookmark: _Toc183095275]SUBCONTRACTS AND ASSIGNMENT 

Contractor shall not Subcontract, assign, or otherwise transfer its obligations under this Contract without the prior written consent of the Contract Administrator.  Contractor shall provide a minimum of thirty (30) calendar days advance notification of intent to Subcontract, assign, or otherwise transfer its obligations under this Contract.  Violation of this condition may be considered a material breach establishing grounds for Contract termination.  The Contractor shall be responsible to ensure that all requirements of the Contract shall flow down to any and all Subcontractors.  In no event shall the existence of a Subcontract operate to release or reduce the liability of Contractor to the State for any breach in the performance of the Contractor’s duties.

[bookmark: _Toc260644406][bookmark: _Toc183009609][bookmark: _Toc183095237]CONTRACTOR AUTHORITY AND INFRINGEMENT 

Contractor is authorized to sell under this Contract, only those materials, supplies, services and/or equipment as stated herein and allowed for by the provisions of this Contract.  Contractor shall not represent to any Purchasers that they have the contract authority to sell any other materials, supplies, services and/or equipment.  Further, Contractor may not intentionally infringe on other established State Contracts. 

[bookmark: _Toc158186732][bookmark: _Toc156020111][bookmark: _Toc260644407][bookmark: _Toc183009612][bookmark: _Toc183095240][bookmark: _Ref183429632]HOURS OF LABOR AND PREVAILING WAGES 

In compliance with Chapter 49.28 RCW, Contractor agrees that no worker, laborer, or mechanic in the employ of the Contractor or Subcontractor shall be permitted or required to work more than eight (8) hours in any one calendar day, or forty (40) hours in any one calendar week, provided that in cases of extraordinary emergency such as danger to life or property, the hours of work may be extended but in such cases the rate of pay for time employed in excess of the above shall be at the prevailing overtime rate of pay.  Except, contracts will not require the payment of overtime rates for the first two hours worked in excess of eight (8) hours per day when the employer has obtained the employee’s agreement (as defined in WAC 296-127-022) to work a four-day, ten-hour work week.

The Department of Labor and Industries will publish prevailing wage rates on the first business day of February and August of each year.  The wage rates will become effective thirty (30) days following publication.  For all contracts, the prevailing wage rates which are in effect on the bid opening date or on the effective date of any extension of the Contract are the wage rates that must be paid for the duration of the contract.

The appropriate labor classifications and prevailing wage rates are identified herein.  Questions should be directed to the Industrial Statistician, Department of Labor and Industries, Employment Standards Division, PO Box 44540, Tumwater, WA 98504-4540 (Telephone (360) 902-5334) or the Procurement Coordinator.  These wage rates are made part of this Contract as though fully set forth herein.

The Contractor must submit to the Industrial Statistician of the Department of Labor and Industries a “Statement of Intent to Pay Prevailing Wages.”  A copy of the approved intent statements must be submitted to the Purchaser in order to receive the first progress payment on this Contract.  Following final acceptance of the project, Contractor must submit to the Industrial Statistician an “Affidavit of Wages Paid.”  An approved affidavit must be submitted to the Purchaser before they are authorized to release the retained funds.

Each “Statement of Intent to Pay Prevailing Wages” or “Affidavit of Wages Paid” submitted for approval to the Industrial Statistician must be accompanied with the current filing fee.

A copy of the approved Statement of Intent to Pay Prevailing Wages shall be posted at the job site with the address and telephone number of the Industrial Statistician, where a complaint or inquiry concerning prevailing wages may be made.  If a dispute arises as to what are the prevailing rates of wages for a specific trade, craft or occupation, and such dispute cannot be adjusted by the parties in interest, including labor and management representatives, the matter shall be referred for arbitration to the Director of the Department of Labor and Industries, and his/her decision shall be final, conclusive and binding on all parties involved in the dispute.

Vocationally handicapped workers, i.e., those individuals whose earning capacity is impaired by physical or mental deficiency or injury, may be employed at wages lower than the established prevailing wage.  The Fair Labor Standards Act requires that wages based on individual productivity be paid to handicapped workers employed under certificates issued by the Secretary of Labor.  These certificates are acceptable to the Department of Labor and Industries.  Sheltered workshops for the handicapped may submit a request to the Department of Labor and Industries for a special certificate, which would, if approved, entitle them to pay their employees at wages, lower than the established prevailing wage.

Prevailing wage requirements do not apply to:

a) Sole owners and their spouses.

b) Any partner who owns at least 30% of a partnership.

c) The president, vice-president, and treasurer of a corporation if each one owns at least 30% of the corporation.

d) Workers regularly employed on monthly or per diem salary by State or any political subdivision created by its laws.

[bookmark: _Toc391715277][bookmark: _Toc38409209][bookmark: _Toc89054578][bookmark: _Toc92524405][bookmark: _Toc95464249][bookmark: _Toc96424250][bookmark: _Toc260644408][bookmark: _Toc183009613][bookmark: _Toc183095241]MATERIALS AND WORKMANSHIP 

The Contractor shall be required to furnish all materials, supplies, equipment and/or services necessary to perform Contractual requirements.  Materials, supplies and workmanship used in the construction of equipment for this Contract shall conform to all applicable federal, state, and local codes, regulations and requirements for such equipment, specifications contained herein, and the normal uses for which intended.  Materials, supplies and equipment shall be manufactured in accordance with the best commercial practices and standards for this type of materials, supplies, and equipment.

[bookmark: _Toc160441450][bookmark: _Toc260644409][bookmark: _Toc88961935][bookmark: _Toc153594513][bookmark: _Toc158110928]DISASTER RECOVERY/BUSINESS CONTINUITY 

1. Vendor responsibilities for putting a recovery plan into effect.

2. Vendor team responsible for disaster recovery/business continuity

3. Plan for off-site storage of critical data

4. Vendor's alternative processing strategies and facilities such as:

5. Command centers.

6. Alternate business operations.

7. Alternate data processing.

8. Alternate data communications.

9. Alternate voice communications.

10. Procedures for obtaining resources during both the recovery phase and the restoration phase.

[bookmark: _Toc260644410]DELIVERY REQUIREMENTS 

The Contractor is responsible to verify delivery conditions/requirements with the Purchaser prior to the delivery.

[bookmark: _Toc260644411][bookmark: _Toc183009614][bookmark: _Toc183095242]STANDARD OF QUALITY/CONSISTENCY OVER TERM OF CONTRACT 

If, in the sole judgment of the Purchasing Activity or the Purchaser, any item is determined not to be an equal, the Purchaser may take any or all of the following actions:

1. the product may be returned at Contractor’s expense;

2. the Contract may be terminated without any liability to the State of Washington or Purchaser

[bookmark: _Toc260644412][bookmark: _Toc183009619][bookmark: _Toc183095247]SHIPPING AND RISK OF LOSS 

Contractor shall ship all Products/Services purchased pursuant to this Contract, freight prepaid, FOB Purchaser’s destination or other applicable shipping requirements. The method of shipment shall be consistent with the nature of the Products/Services and hazards of transportation. Regardless of FOB point, Contractor agrees to bear all risks of loss, damage, or destruction of the Products/Services ordered hereunder that occurs prior to Delivery Date or Acceptance, whichever is applicable, except loss or damage attributable to Purchaser’s fault or negligence; and such loss, damage, or destruction shall not release Contractor from any obligation hereunder. After Delivery Date or Acceptance, whichever is applicable, the risk of loss or damage shall be borne by Purchaser, except loss or damage attributable to Contractor’s fault or negligence.

[bookmark: _Toc158186730][bookmark: _Toc260644413][bookmark: _Toc183009622][bookmark: _Toc183095250]DELIVERY 

Delivery must be made during Purchaser’s normal work hours and within time frames either 

1. required in the Solicitation, or 

2.  if requested in the Solicitation, proposed by Contractor in its Bid or Proposal and subsequently accepted by the Purchasing Activity or 

3. as otherwise mutually agreed in writing between the Purchaser and Contractor at the time of order placement.  

Failure to comply with agreed upon delivery times may subject Contractor to liquidated or other damages.  The Purchaser may refuse shipment when delivered after normal working hours.  The Contractor shall verify specific working hours of individual Purchasers and instruct carrier(s) to deliver accordingly.  The acceptance by the Purchaser of late performance, with or without objection or reservation by the Purchaser, shall not waive the right to claim damage for such breach, nor preclude the Purchasing Activity or Purchaser from pursuing any other remedy provided herein, including termination, nor shall such acceptance of late performance constitute a waiver of the requirements for the timely performance of any obligation remaining to be performed by Contractor.

All deliveries are to be made to the applicable delivery location as indicated in the Order Document.  When applicable, the Contractor shall take all necessary actions to safeguard items during inclement weather.  In no case shall the Contractor initiate performance prior to receipt of written or verbal authorization from authorized Purchasers.  Expenses incurred otherwise shall be borne solely by the Contractor.

[bookmark: _Toc77648684][bookmark: _Toc183009620][bookmark: _Toc183095248][bookmark: _Toc260644414]SITE SECURITY

While on Purchaser’s premises, Contractor, its agents, employees, or Subcontractors shall conform in all respects with physical, fire, or other security regulations.

[bookmark: _Toc42058010][bookmark: _Toc95464221][bookmark: _Toc96424243][bookmark: _Toc183009632][bookmark: _Toc183095260][bookmark: _Toc260644415]INSPECTION AND REJECTION

The Purchaser's inspection of all materials, supplies and equipment upon delivery is for the purpose of forming a judgment as to whether such delivered items are what was ordered, were properly delivered and ready for Acceptance.  Such inspection shall not be construed as final acceptance, or as acceptance of the materials, supplies or equipment, if the materials, supplies or equipment does not conform to contractual requirements.  If there are any apparent defects in the materials, supplies, or equipment at the time of delivery, the Purchaser will promptly notify the Contractor.  Without limiting any other rights, the Purchaser may require the Contractor to: (1) repair or replace, at Contractor's expense, any or all of the damaged goods; (2) refund the price of any or all of the damaged goods; or (3) accept the return of any or all of the damaged goods.

The State reserves the right to independently test, at supplier’s expense, any product of questionable freshness, quality, or origin delivered against this contract.

[bookmark: _Toc260644416]LABELING 

Individual shipping cartons shall be labeled with the name of the ordering agency, order number, Contract number, Contractor, state stock numbers, and where applicable, date of manufacture, batch number, storage requirements, conditions, and recommended shelf life.  Contractors are encouraged to offer product packaging with recycled content.

[bookmark: _Toc158186731][bookmark: _Toc260644417][bookmark: _Toc183009623][bookmark: _Toc183095251][bookmark: _Toc308834729][bookmark: _Toc334403361][bookmark: _Toc334403492][bookmark: _Toc335098911][bookmark: _Toc77648686]HAZARDOUS MATERIALS 

“Right to know” legislation requires the Department of Labor and Industries to establish a program to make employers and employees more aware of hazardous substances in their work environment.  Implementing Chapter 296-839 WAC requires that all manufacturers and distributors of hazardous substances, including any of the items listed in this Contract, must include a complete material safety data sheet (MSDS) for each hazardous material.  Additionally, each container of hazardous materials must be appropriately labeled with:

1. The identity of the hazardous material,

2. Appropriate hazard warnings, and

3. Name and address of the chemical manufacturer, importer, or other responsible party

[bookmark: _Toc158708047][bookmark: _Toc42058007][bookmark: _Toc95464218][bookmark: _Toc96424269][bookmark: _Toc183009634][bookmark: _Toc183095262]Labor and Industries may levy appropriate fines for noncompliance and agencies may withhold payment-pending receipt of a legible copy of MSDS.  It should be noted that OSHA Form 20 is not acceptable in lieu of this requirement unless it is modified to include appropriate information relative to “carcinogenic ingredients” and “routes of entry” of the product(s) in question.

[bookmark: _Toc260644418]PAYMENT

[bookmark: _Toc260644419][bookmark: _Toc183009604][bookmark: _Toc183095232]ADVANCE PAYMENT PROHIBITED 

No advance payment shall be made for the Products/Services and Services furnished by Contractor pursuant to this Contract. 

Notwithstanding the above, maintenance payments, if any, may be made on a quarterly basis at the beginning of each quarter.

[bookmark: _Toc42058013][bookmark: _Toc95464225][bookmark: _Toc96424242][bookmark: _Toc183009601][bookmark: _Toc183095229][bookmark: _Toc260644420][bookmark: _Toc42058016][bookmark: _Toc95464227][bookmark: _Toc96424255][bookmark: _Toc183009596][bookmark: _Toc183095224][bookmark: _Toc42058012][bookmark: _Toc95464223]IDENTIFICATION

All invoices, packing lists, packages, instruction manuals, correspondence, shipping notices, shipping containers, and other written materials associated with this Contract shall be identified by the Contract number and the applicable Purchaser’s order number.  Packing lists shall be enclosed with each shipment and clearly identify all contents and any backorders.

[bookmark: _Toc260644421]PAYMENT, INVOICING AND DISCOUNTS

Payment is the sole responsibility of, and will be made by, the Purchaser. 

Contractor shall provide a properly completed invoice to Purchaser.  All invoices are to be delivered to the address indicated in the purchase order. 

Each invoice shall be identified by the associated Contract Number; the Contractor’s Statewide Vendor registration number assigned by Washington State Office of Financial Management (OFM), the applicable Purchaser’s order number, and shall be in U.S. dollars.  Invoices shall be prominently annotated by the Contractor with all applicable prompt payment and/or volume discount(s) and shipping charges unless otherwise specified in the Solicitation.  Hard copy credit memos are to be issued when the State has been overcharged.

Invoices for payment will accurately reflect all discounts due the Purchaser.  Invoices will not be processed for payment, nor will the period of prompt payment discount commence, until receipt of a properly completed invoice denominated in U.S. dollars and until all invoiced items are received and satisfactory performance of Contractor has been accepted by the Purchaser.  If an adjustment in payment is necessary due to damage or dispute, any prompt payment discount period shall commence on the date final approval for payment is authorized.

Under Chapter 39.76 RCW , if Purchaser fails to make timely payment(s), Contractor may invoice for 1% per month on the amount overdue or a minimum of $1.00.  Payment will not be considered late if a check or warrant is mailed within the time specified.  If no terms are specified, net 30 days will automatically apply.  Payment(s) made in accordance with Contract terms shall fully compensate the Contractor for all risk, loss, damages or expense of whatever nature and acceptance of payment shall constitute a waiver of all claims submitted by Contractor.  If the Contractor fails to make timely payment(s) or issuance of credit memos, the Purchaser may impose a 1% per month on the amount overdue.

Payment for materials, supplies and/or equipment received and for services rendered shall be made by Purchaser and be redeemable in U.S. dollars.  Unless otherwise specified, the Purchaser’s sole responsibility shall be to issue this payment.  Any bank or transaction fees or similar costs associated with currency exchange procedures or the use of purchasing/credit cards shall be fully assumed by the Contractor.

[bookmark: _Toc42058006][bookmark: _Toc95464217][bookmark: _Toc96424266][bookmark: _Toc183009599][bookmark: _Toc183095227][bookmark: _Toc260644422]TAXES, FEES AND LICENSES

Taxes:

Where required by statute or regulation, the Contractor shall pay for and maintain in current status all taxes that are necessary for Contract performance.  Unless otherwise indicated, the Purchaser agrees to pay State of Washington taxes on all applicable materials, supplies, services and/or equipment purchased.  No charge by the Contractor shall be made for federal excise taxes and the Purchaser agrees to furnish Contractor with an exemption certificate where appropriate.

Collection of Retail Sales and Use Taxes:

In general, Contractors engaged in retail sales activities within the State of Washington are required to collect and remit sales tax to Department of Revenue (DOR).  In general, out-of-state Contractors must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in the State of Washington is significantly associated with Contractor’s ability to establish or maintain a market for its products in Washington State.  Examples of such activity include where the Contractor either directly or by an agent or other representative:

1. Maintains an in-state office, distribution house, sales house, warehouse, service enterprise, or any other in-state place of business;

2. Maintains an in-state inventory or stock of goods for sale;

3. Regularly solicits orders from Purchasers located within the State of Washington via sales representatives entering the State of Washington;

4. Sends other staff into the State of Washington (e.g. product safety engineers, etc.) to interact with Purchasers in an attempt to establish or maintain market(s); or

5. Other factors identified in WAC 458-20.

Department of Revenue Registration for Out-of-State Contractors:

Out-of-state Contractors meeting any of the above criteria must register and establish an account with the Department of Revenue.  Refer to WAC 458-20-193, and call the Department of Revenue at 800-647-7706 for additional information.  When out-of-state Contractors are not required to collect and remit “use tax,” Purchasers located in the State of Washington are responsible for paying this tax, if applicable, directly to the Department of Revenue.

Fees/Licenses:

After award of Contract, and prior to commencing performance under the Contract, the Contractor shall pay for and maintain in a current status any licenses, fees, assessments, permit charges, etc., which are necessary for Contract performance.  It is the Contractor's sole responsibility to maintain licenses and to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this Contract.

Customs/Brokerage Fees:

Contractor shall take all necessary actions, including, but not limited to, paying all customs, duties, brokerage, and/or import fees, to ensure that materials, supplies, and/or equipment purchased under the Contract are expedited through customs.  Failure to do so may subject Contractor to liquidated damages as identified herein and/or to other remedies available by law or Contract.  Neither the Purchasing Activity nor the Purchaser will incur additional costs related to Contractor’s payment of such fees.

Taxes on Invoice:

Contractor shall calculate and enter the appropriate Washington State and local sales tax on all invoices.  Tax is to be computed on new items after deduction of any trade-in in accordance with WAC 458-20-247.

[bookmark: _Ref511987630][bookmark: _Ref511987638][bookmark: _Toc77648694][bookmark: _Toc183009636][bookmark: _Toc183095264][bookmark: _Toc260644423][bookmark: _Ref183349783]MINORITY AND WOMEN’S BUSINESS ENTERPRISE (MWBE) PARTICIPATION 

[bookmark: _Hlt511986488]With each invoice for payment and within thirty (30) days of Purchasers request, Contractor shall provide Purchaser an Affidavit of Amounts Paid. The Affidavit of Amounts Paid shall either state that Contractor still maintains its MWBE certification, or state that its Subcontractor(s) still maintain(s) its/their MWBE certification(s) and specify the amounts paid to each certified MWBE Subcontractor under this Contract. Contractor shall maintain records supporting the Affidavit of Amounts Paid in accordance with this Contract’s Retention of Records section.

[bookmark: _Toc77648678][bookmark: _Toc260644424][bookmark: _Toc183009600][bookmark: _Toc183095228][bookmark: _Hlt517059604]OVERPAYMENTS TO CONTRACTOR 

Contractor shall refund to Purchaser the full amount of any erroneous payment or overpayment under this Contract within thirty (30) days’ written notice. If Contractor fails to make timely refund, Purchaser may charge Contractor one percent (1%) per month on the amount due, until paid in full. 

[bookmark: _Toc260644425][bookmark: _Toc183009603][bookmark: _Toc183095231]CONTRACTOR EXPENSES 

[bookmark: _Hlt520080267][bookmark: _Ref512255067][bookmark: _Ref520023213][bookmark: _Toc158708023][bookmark: _Toc158186591]Purchaser shall reimburse Contractor for travel and other expenses as identified in this Contract, or as authorized in writing, in advance by Purchaser in accordance with the then-current rules and regulations set forth in the Washington State Administrative and Accounting Manual (http://www.ofm.wa.gov/policy/poltoc.htm). Contractor shall provide a detailed itemization of expenses, including description, amounts and dates, and receipts for amounts of fifty dollars ($50) or more when requesting reimbursement.

[bookmark: _Toc333405213][bookmark: _Toc334403373][bookmark: _Toc334403504][bookmark: _Toc335098923][bookmark: _Toc77648675]The amount reimbursed to Contractor is included in calculating the total amount spent under this Contract.

[bookmark: _Toc260644426]AUDITS 

The State reserves the right to audit, or have a designated third party audit, applicable records to ensure that the State has been properly invoiced. Any remedies and penalties allowed by law to recover monies determined owed will be enforced. Repetitive instances of incorrect invoicing may be considered complete cause for Contract termination.



[bookmark: _Toc260644427]QUALITY ASSURANCE 

[bookmark: _Toc515103541][bookmark: _Toc520723588][bookmark: _Toc260644428][bookmark: _Toc183009650][bookmark: _Toc183095278]RIGHT OF INSPECTION 

[bookmark: _Toc158186671][bookmark: _Toc158708109]Contractor shall provide right of access to its facilities to Purchasing Activity, or any of Purchasing Activity’s officers, or to any other authorized agent or official of the State of Washington or the federal government, at all reasonable times, in order to monitor and evaluate performance, compliance, and/or quality assurance under this Contract.

[bookmark: _Toc334403368][bookmark: _Toc334403499][bookmark: _Toc335098918][bookmark: _Toc260644429][bookmark: _Toc77648691][bookmark: _Toc183009627][bookmark: _Toc183095255][bookmark: _Hlt517059630][bookmark: _Hlt517059755]CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS 

[bookmark: _Toc353101171][bookmark: _Toc356611750]Any written commitment by Contractor within the scope of this Contract shall be binding upon Contractor. Failure of Contractor to fulfill such a commitment may constitute breach and shall render Contractor liable for damages under the terms of this Contract. For purposes of this section, a commitment by Contractor includes:  (i) Prices, discounts, and options committed to remain in force over a specified period of time; and (ii) any warranty or representation made by Contractor in its Response or contained in any Contractor or manufacturer publications, written materials, schedules, charts, diagrams, tables, descriptions, other written representations, and any other communication medium accompanying or referred to in its Response or used to effect the sale to Purchaser.

[bookmark: _PRODUCT_WARRANTY_[IF][bookmark: _Toc260644430]WARRANTIES  

Contractor warrants that all materials, supplies, services and/or equipment provided under this Contract shall be fit for the purpose(s) for which intended, for merchantability, and shall conform to the requirements and specifications herein.  Acceptance of any materials, supplies, service and/or equipment, and inspection incidental thereto, by the Purchaser shall not alter or affect the obligations of the Contractor or the rights of the Purchaser.

[bookmark: _Toc260644431][bookmark: _Toc77648702][bookmark: _Toc183009635][bookmark: _Toc183095263]DATE WARRANTY  

Contractor warrants that all Products/Services provided under this Contract:  (i) do not have a life expectancy limited by date or time format; (ii) will correctly record, store, process, and present calendar dates; (iii) will lose no functionality, data integrity, or performance with respect to any date; and (iv) will be interoperable with other software used by Purchaser that may deliver date records from the Products/Services, or interact with date records of the Products/Services (“Date Warranty”). In the event a Date Warranty problem is reported to Contractor by Purchaser and such problem remains unresolved after three (3) calendar days, at Purchaser’s discretion, Contractor shall send, at Contractor’s sole expense, at least one (1) qualified and knowledgeable representative to Purchaser’s premises. This representative will continue to address and work to remedy the failure, malfunction, defect, or nonconformity on Purchaser’s premises. This Date Warranty shall last perpetually. In the event of a breach of any of these representations and warranties, Contractor shall indemnify and hold harmless Purchaser from and against any and all harm, injury, damages, costs, and expenses incurred by Purchaser arising out of said breach.

[bookmark: _Toc260644432]INFORMATION AND COMMUNICATIONS

[bookmark: _Toc42058004][bookmark: _Toc95464215][bookmark: _Toc96424230][bookmark: _Toc183009648][bookmark: _Toc183095276][bookmark: _Toc260644433]ADVERTISING  

Contractor shall not publish or use any information concerning this Contract in any format or media for advertising or publicity without prior written consent from the Contract Administrator.

[bookmark: _Toc391715284][bookmark: _Toc92524336][bookmark: _Toc95464247][bookmark: _Toc96424260][bookmark: _Toc260644434][bookmark: _Toc183009649][bookmark: _Toc183095277]RETENTION OF RECORDS  

The Contractor shall maintain all books, records, documents, data and other evidence relating to this Contract and the provision of materials, supplies, services and/or equipment described herein, including, but not limited to, accounting procedures and practices which sufficiently and properly reflect all direct and indirect costs of any nature expended in the performance of this Contract.  Contractor shall retain such records for a period of six (6) years following the date of final payment.  At no additional cost, these records, including materials generated under the Contract, shall be subject at all reasonable times to inspection, review, or audit by the Purchasing Activity, personnel duly authorized by the Purchasing Activity, the Washington State Auditor’s Office, and federal and state officials so authorized by law, regulation or agreement.

If any litigation, claim or audit is started before the expiration of the six (6) year period, the records shall be retained until final resolution of all litigation, claims, or audit findings involving the records.

[bookmark: _Toc183095216][bookmark: _Ref183158542][bookmark: _Ref183354887][bookmark: _Toc260644435]PROPRIETARY OR CONFIDENTIAL INFORMATION

To the extent consistent with Chapter 42.56 RCW, the Public Disclosure Act, the Purchasing Activity shall maintain the confidentiality of Contractor’s information marked confidential or proprietary. If a request is made to view Contractor’s proprietary information, the Purchasing Activity will notify Contractor of the request and of the date that the records will be released to the requester unless Contractor obtains a court order enjoining that disclosure. If Contractor fails to obtain the court order enjoining disclosure, the Purchasing Activity will release the requested information on the date specified.

The State’s sole responsibility shall be limited to maintaining the above data in a secure area and to notify Contractor of any request(s) for disclosure for so long as the Purchasing Activity retains Contractor’s information in the Purchasing Activity records. Failure to so label such materials or failure to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by Contractor of any claim that such materials are exempt from disclosure.

[bookmark: _Ref183355346][bookmark: _Toc260644436]NON-ENDORSEMENT AND PUBLICITY 

Neither the Purchasing Activity nor the Purchasers are endorsing the Contractor’s Products/Services or Services, nor suggesting that they are the best or only solution to their needs. Contractor agrees to make no reference to the Purchasing Activity, any Purchaser or the State in any literature, promotional material, brochures, sales presentation or the like, regardless of method of distribution, without the prior review and express written consent of the Purchasing Activity.

[bookmark: _Toc260644437][bookmark: _Toc520723571][bookmark: _Toc183009631][bookmark: _Toc183095259]OWNERSHIP/RIGHTS IN DATA 

[bookmark: _Toc158186633][bookmark: _Toc158708076]Purchaser and Contractor agree that all data and work products (collectively called “Work Product”) produced pursuant to this Contract shall be considered work made for hire under the U.S. Copyright Act, 17 U.S.C. §101 et seq, and shall be owned by Purchaser. Contractor is hereby commissioned to create the Work Product. Work Product includes, but is not limited to, discoveries, formulae, ideas, improvements, inventions, methods, models, processes, techniques, findings, conclusions, recommendations, reports, designs, plans, diagrams, drawings, Software, databases, documents, pamphlets, advertisements, books, magazines, surveys, studies, computer programs, films, tapes, and/or sound reproductions, to the extent provided by law. Ownership includes the right to copyright, patent, register and the ability to transfer these rights and all information used to formulate such Work Product.

[bookmark: _Toc158186634][bookmark: _Toc158708077]If for any reason the Work Product would not be considered a work made for hire under applicable law, Contractor assigns and transfers to Purchaser the entire right, title and interest in and to all rights in the Work Product and any registrations and copyright applications relating thereto and any renewals and extensions thereof.

[bookmark: _Toc158186635][bookmark: _Toc158708078]Contractor shall execute all documents and perform such other proper acts as Purchaser may deem necessary to secure for Purchaser the rights pursuant to this section.

[bookmark: _Toc158186636][bookmark: _Toc158708079]Contractor shall not use or in any manner disseminate any Work Product to any third party, or represent in any way Contractor ownership in any Work Product, without the prior written permission of Purchaser. Contractor shall take all reasonable steps necessary to ensure that its agents, employees, or Subcontractors shall not copy or disclose, transmit or perform any Work Product or any portion thereof, in any form, to any third party.

[bookmark: _Toc158186637][bookmark: _Toc158708080]Material that is delivered under this Contract, but that does not originate there from (“Preexisting Material”), shall be transferred to Purchaser with a nonexclusive, royalty-free, irrevocable license to publish, translate, reproduce, deliver, perform, display, and dispose of such Preexisting Material, and to authorize others to do so except that such license shall be limited to the extent to which Contractor has a right to grant such a license. Contractor shall exert all reasonable effort to advise Purchaser at the time of delivery of Preexisting Material furnished under this Contract, of all known or potential infringements of publicity, privacy or of intellectual property contained therein and of any portion of such document which was not produced in the performance of this Contract. Contractor agrees to obtain, at its own expense, express written consent of the copyright holder for the inclusion of Preexisting Material. Purchaser shall receive prompt written notice of each notice or claim of copyright infringement or infringement of other intellectual property right worldwide received by Contractor with respect to any Preexisting Material delivered under this Contract. Purchaser shall have the right to modify or remove any restrictive markings placed upon the Preexisting Material by Contractor.

[bookmark: _Toc334403370][bookmark: _Toc334403501][bookmark: _Toc335098920][bookmark: _Ref494608678][bookmark: _Toc260644438][bookmark: _Toc77648695][bookmark: _Toc183009660][bookmark: _Toc183095288]PROTECTION OF CONFIDENTIAL AND PERSONAL INFORMATION 

[bookmark: _Toc158186648][bookmark: _Toc158708134]Contractor acknowledges that some of the material and information that may come into its possession or knowledge in connection with this Contract or its performance may consist of information that is exempt from disclosure to the public or other unauthorized persons under either Chapter 42.17 RCW or other state or federal statutes (“Confidential Information”). Confidential Information includes, but is not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, credit card information, driver’s license numbers, medical data, law enforcement records, agency source code or object code, agency security data, or add other items as necessary or delete items not applicable, or information identifiable to an individual that relates to any of these types of information. Contractor agrees to hold Confidential Information in strictest confidence and not to make use of Confidential Information for any purpose other than the performance of this Contract, to release it only to authorized employees or Subcontractors requiring such information for the purposes of carrying out this Contract, and not to release, divulge, publish, transfer, sell, disclose, or otherwise make the information known to any other party without Purchaser’s express written consent or as provided by law. Contractor agrees to release such information or material only to employees or Subcontractors who have signed a nondisclosure agreement, the terms of which have been previously approved by Purchaser. Contractor agrees to implement physical, electronic, and managerial safeguards to prevent unauthorized access to Confidential Information. 

[bookmark: _Toc158186694][bookmark: _Toc158708132]“Personal information” including, but not limited to, “Protected Health Information” (PHI) under Health Insurance Portability And Accountability Act (HIPAA), individuals’ names, addresses, phone numbers, birth dates, and social security numbers collected, used, or acquired in connection with this Contract shall be protected against unauthorized use, disclosure, modification or loss.  

HIPAA establishes national minimum standards for the use and disclosure of certain health information.  The Contractor must comply with all HIPAA requirements and rules when determined applicable by the Purchaser.  If Purchaser determines that (1) Purchaser is a “covered entity” under HIPAA, and that (2) Contractor will perform “business associate” services and activities covered under HIPAA, then at Purchaser’s request, Contractor agrees to execute Purchaser’s business associate Contract in compliance with HIPAA.

Contractor shall ensure its directors, officers, employees, Subcontractors or agents use personal information solely for the purposes of accomplishing the services set forth herein.  Contractor and its Subcontractors agree not to release, divulge, publish, transfer, sell or otherwise make known to unauthorized persons personal information without the express written consent of the Agency or as otherwise required by law.

Any breach of this provision may result in termination of the Contract and demand for return of all personal information.  The Contractor agrees to indemnify and hold harmless the State of Washington and the Purchaser for any damages related to both: (1) the Contractor’s unauthorized use of personal information and (2) the unauthorized use of personal information by unauthorized persons as a result of Contractor’s failure to sufficiently protect against unauthorized use, disclosure, modification, or loss.

[bookmark: _Toc158186650][bookmark: _Toc158708136]Contractor shall maintain a log documenting the following:  the Confidential Information received in the performance of this Contract; the purpose(s) for which the Confidential Information was received; who received, maintained and used the Confidential Information; and the final disposition of the Confidential Information. Contractor’s records shall be subject to inspection, review or audit in accordance with Retention of Records.

[bookmark: _Toc158186651][bookmark: _Toc158708137]Purchaser reserves the right to monitor, audit, or investigate the use of Confidential Information collected, used, or acquired by Contractor through this Contract. The monitoring, auditing, or investigating may include, but is not limited to, salting databases.

[bookmark: _Toc158186652][bookmark: _Toc158708138]Violation of this section by Contractor or its Subcontractors may result in termination of this Contract and demand for return of all Confidential Information, monetary damages, or penalties.

[bookmark: _Toc158186649][bookmark: _Toc158708135]Immediately upon expiration or termination of this Contract, Contractor shall, at Purchaser’s option:  (i) certify to Purchaser that Contractor has destroyed all Confidential Information; or (ii) return all Confidential Information to Purchaser; or (iii) take whatever other steps Purchaser requires of Contractor to protect Purchaser’s Confidential Information.

[bookmark: _Toc183009651][bookmark: _Toc183095279][bookmark: _Toc260644439]GENERAL PROVISIONS

[bookmark: _Toc183009646][bookmark: _Toc183095274][bookmark: _Toc260644440][bookmark: _Toc183009641][bookmark: _Toc183095269][bookmark: _Toc42057997][bookmark: _Toc95464209][bookmark: _Toc96424241][bookmark: _Toc183009652][bookmark: _Toc183095280][bookmark: _Toc42057994][bookmark: _Toc95464206][bookmark: _Toc96424231]GOVERNING LAW/VENUE

This Contract shall be construed and interpreted in accordance with the laws of the State of Washington, and the venue of any action brought hereunder shall be in the Superior Court for Thurston County.

[bookmark: _Toc260644441]SEVERABILITY  

Severability:  If any provision of this Contract or any provision of any document incorporated by reference shall be held invalid, such invalidity shall not affect the other provisions of this Contract that can be given effect without the invalid provision, and to this end the provisions of this Contract are declared to be severable.

[bookmark: _Toc333405247][bookmark: _Toc334403406][bookmark: _Toc334403537][bookmark: _Toc335098959][bookmark: _Toc260644442][bookmark: _Toc520723563][bookmark: _Toc183095208]SURVIVORSHIP  

All transactions executed for Products/Services and Services provided pursuant to the authority of this Contract shall be bound by all of the terms, conditions, Prices and Price discounts set forth herein, notwithstanding the expiration of the initial term of this Contract or any extension thereof. Further, the terms, conditions and warranties contained in this Contract that by their sense and context are intended to survive the completion of the performance, cancellation or termination of this Contract shall so survive. In addition, the terms of the sections titled Overpayments to Contractor; Ownership/Rights in Data; Contractor’s Commitments, Warranties and Representations; Protection of Purchaser’s Confidential Information; Section Headings, Incorporated Documents and Order of Precedence; Publicity; Retention of Records; Patent and Copyright Indemnification; Contractor’s Proprietary Information; Disputes; and Limitation of Liability shall survive the termination of this Contract.

[bookmark: _Toc332018352][bookmark: _Toc333405235][bookmark: _Toc334403394][bookmark: _Toc334403525][bookmark: _Toc335098944][bookmark: _Toc260644443][bookmark: _Toc77648716][bookmark: _Toc183009642][bookmark: _Toc183095270]INDEPENDENT STATUS OF CONTRACTOR  

In the performance of this Contract, the parties will be acting in their individual, corporate or governmental capacities and not as agents, employees, partners, joint ventures, or associates of one another. The parties intend that an independent Contractor relationship will be created by this Contract. The employees or agents of one party shall not be deemed or construed to be the employees or agents of the other party for any purpose whatsoever. Contractor shall not make any claim of right, privilege or benefit which would accrue to an employee under Chapter 41.06 RCW, or Title 51 RCW.

[bookmark: _Toc260644444]GIFTS AND GRATUITIES 

Contractor shall comply with all state laws regarding gifts and gratuities, including but not limited to: RCW 43.19.1937 , RCW 43.19.1939,  RCW 42.52.150,  RCW 42.52.160, and RCW 42.52.170 under which it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business or Contract activities.  

Under RCW 43.19.1937 and the Ethics in Public Service Law, Chapter 42.52 RCW state officers and employees are prohibited from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.

[bookmark: _Toc42058001][bookmark: _Toc95464212][bookmark: _Toc96424262][bookmark: _Toc260644445][bookmark: _Toc183009653][bookmark: _Toc183095281]IMMUNITY AND HOLD HARMLESS   

To the fullest extent permitted by law, Contractor shall indemnify, defend and hold harmless State, agencies of State and all officials, agents and employees of State, from and against all claims for injuries, death or damage to property arising out of or resulting from the performance of the contract. Contractor's obligation to indemnify, defend, and hold harmless includes any claim by Contractors’ agents, employees, representatives, or any Subcontractor or its employees.

Contractor expressly agrees to indemnify, defend, and hold harmless the State for any claim arising out of or incident to Contractor's or any Subcontractor's performance or failure to perform the contract. Contractor shall be required to indemnify, defend, and hold harmless the State only to the extent claim is caused in whole or in part by negligent acts or omissions of Contractor.

Contractor waives its immunity under Title 51 to the extent it is required to indemnify, defend and hold harmless State and its agencies, officials, agents or employees.

[bookmark: _Toc42058002][bookmark: _Toc95464213][bookmark: _Toc96424257][bookmark: _Toc260644446][bookmark: _Toc183009659][bookmark: _Toc183095287]PERSONAL LIABILITY  

It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the State of Washington when executing their official duties in good faith, be in any way personally liable or responsible for any agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this agreement.

[bookmark: _Toc38409204][bookmark: _Toc42058035][bookmark: _Toc95464245][bookmark: _Toc96424244][bookmark: _Toc260644447][bookmark: _Toc183009654][bookmark: _Toc183095282][bookmark: _Ref183174532][bookmark: _Ref183356805]INSURANCE  

[bookmark: _Toc158186676]General Requirements:

Contractor shall, at their own expense, obtain and keep in force insurance as follows until completion of the Contract.  Upon request, Contractor shall furnish evidence in the form of a certificate of insurance satisfactory to the State of Washington that insurance, in the following kinds and minimum amounts, has been secured.  Failure to provide proof of insurance, as required, will result in Contract cancellation.

Contractor shall include all Subcontractors as insured’s under all required insurance policies, or shall furnish separate Certificates of Insurance and endorsements for each Subcontractor.  Subcontractor(s) must comply fully with all insurance requirements stated herein.  Failure of Subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or responsibility.

All insurance provided in compliance with this Contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by the state.

[bookmark: _Toc158186677]Specific Requirements:

Employers Liability (Stop Gap):  The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00.  The State of Washington will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this Contract.

Commercial General Liability Insurance:  The Contractor shall at all times during the term of this Contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this Contract.  This insurance shall cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or servants.

The insurance shall also cover bodily injury, including disease, illness and death, and property damage arising out of the Contractor’s premises/operations, independent Contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business Contract), and contain separation of insured’s (cross liability) conditions.

Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by general liability or umbrella insurance.

The limits of liability insurance shall not be less than as follows:

		General Aggregate Limits (other than products-completed operations)

		$2,000,000



		Products/Services-Completed Operations Aggregate

		$2,000,000



		Personal and Advertising Injury Aggregate

		$1,000,000



		Each Occurrence (applies to all of the above)

		$1,000,000



		Fire Damage Limit (per occurrence)

		$     50,000



		Medical Expense Limit (any one person)

		$      5,000





[bookmark: _Toc158186678]

Business Auto Policy (BAP):

In the event that services delivered pursuant to this Contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required.  The coverage provided shall protect against claims for bodily injury, including illness, disease, and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the Contractor, Subcontractor, or anyone employed by either.

Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence.  The business auto liability shall include Hired and Non-Owned coverage.

Contractor waives all rights against the State of Washington for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.

[bookmark: _Toc158186679]Additional Insurance Provisions:

All above insurance policies shall include, but not be limited to, the following provisions:

[bookmark: _Toc158186680]Additional Insured:

The State of Washington and all authorized Purchasers shall be named as an additional insured on all general liability, umbrella, excess, and property insurance policies.  All policies shall be primary over any other valid and collectable insurance.

[bookmark: _Toc158186681]Notice of Policy (ies) Cancellation/Non-renewal:

For insurers subject to Chapter 48.18 RCW (Admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the director of purchasing or designee forty-five (45) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.  Written notice shall include the affected Contract reference number.

[bookmark: _Toc158186682]Surplus Lines:

For insurers subject to Chapter 48.15 RCW (Surplus Lines) a written notice shall be given to the director of purchasing or designee twenty (20) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this Contract.  Written notice shall include the affected Contract reference number.

[bookmark: _Toc158186683]Cancellation for Non-payment to Premium:

If cancellation on any policy is due to non-payment of premium, a written notice shall be given the director of purchasing or designee ten (10) calendar days prior to cancellation.  Written notice shall include the affected Contract reference number.

[bookmark: _Toc158186684]Identification:

Policy (ies) and Certificates of Insurance shall include the affected Contract reference number.

[bookmark: _Toc158186685]Insurance Carrier Rating:

The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington.  Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports.  Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the Contract and evidence of insurance before Contract commencement.  If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with Chapter 48.15 RCW and Chapter 284-15 WAC .

[bookmark: _Toc158186686]Excess Coverage:

The limits of all insurance required to be provided by the Contractor shall be no less than the minimum amounts specified.  However, coverage in the amounts of these minimum limits shall not be construed to relieve the Contractor from liability in excess of such limits.

[bookmark: _Toc158186687]Limit Adjustments:

The State reserves the right to increase or decrease limits as appropriate.

[bookmark: _Toc260644448][bookmark: _Toc183009655][bookmark: _Toc183095283]INDUSTRIAL INSURANCE COVERAGE  

The Contractor shall comply with the provisions of Title 51 RCW Industrial Insurance.  If the Contractor fails to provide industrial insurance coverage or fails to pay premiums or penalties on behalf of its employees as may be required by law, the Purchasing Activity may terminate this Contract.  This provision does not waive any of the Washington State Department of Labor and Industries (L&I) rights to collect from the Contractor.

[bookmark: _Toc96424252][bookmark: _Toc260644449][bookmark: _Toc183009656][bookmark: _Toc183095284]NONDISCRIMINATION  

During the performance of this Contract, the Contractor shall comply with all applicable federal and state nondiscrimination laws, regulations and policies, including, but not limited to, Title VII of the Civil Rights Act, 42 U.S.C. section 12101 et. seq.; the Americans with Disabilities Act (ADA); and, Chapter 49.60 RCW, Discrimination – Human Rights Commission.

[bookmark: _Toc103763979][bookmark: _Toc103764301][bookmark: _Toc104093677][bookmark: _Toc103763980][bookmark: _Toc103764302][bookmark: _Toc104093678][bookmark: _Toc103763981][bookmark: _Toc103764303][bookmark: _Toc104093679][bookmark: _Toc103763982][bookmark: _Toc103764304][bookmark: _Toc104093680][bookmark: _Toc532195854][bookmark: _Toc12428479][bookmark: _Toc42058032][bookmark: _Toc95464243][bookmark: _Toc96424254][bookmark: _Toc260644450][bookmark: _Toc183009657][bookmark: _Toc183095285]OSHA AND WISHA REQUIREMENTS  

Contractor agrees to comply with conditions of the Federal Occupational Safety and Health Administration (OSHA) and, if manufactured or stored in the State of Washington, the Washington Industrial Safety and Health Act (WISHA) and the standards and regulations issued there under, and certifies that all items furnished and purchased will conform to and comply with said laws, standards and regulations.  Contractor further agrees to indemnify and hold harmless Purchasing Activity and Purchaser from all damages assessed against Purchaser as a result of Contractor’s failure to comply with those laws, standards and regulations, and for the failure of the items furnished under the Contract to so comply.

[bookmark: _Toc260644451][bookmark: _Toc183009658][bookmark: _Toc183095286]ANTITRUST   

The State maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the Purchaser.  Therefore, the Contractor hereby assigns to the State of Washington any and all of the Contractor’s claims for such price fixing or overcharges which arise under federal or state antitrust laws, relating to the materials, supplies, services and/or equipment purchased under this Contract.

[bookmark: _Toc260644452][bookmark: _Toc183009661][bookmark: _Toc183095289]WAIVER  

Failure or delay of the Purchasing Activity or Purchaser to insist upon the strict performance of any term or condition of the Contract or to exercise any right or remedy provided in the Contract or by law; or the Purchasing Activity’s or Purchaser’s acceptance of or payment for materials, supplies, services and/or equipment, shall not release the Contractor from any responsibilities or obligations imposed by this Contract or by law, and shall not be deemed a waiver of any right of the Purchasing Activity or Purchaser to insist upon the strict performance of the entire agreement by the Contractor. In the event of any claim for breach of Contract against the Contractor, no provision of this Contract shall be construed, expressly or by implication, as a waiver by the Purchasing Activity or Purchaser of any existing or future right and/or remedy available by law.

[bookmark: _Toc183009663][bookmark: _Toc183095291][bookmark: _Toc260644453]DISPUTES AND REMEDIES

[bookmark: _Toc333405224][bookmark: _Toc334403383][bookmark: _Toc334403514][bookmark: _Toc335098933][bookmark: _Toc260644454][bookmark: _Toc520723600][bookmark: _Toc183009664][bookmark: _Toc183095292]PROBLEM RESOLUTION AND DISPUTES   

Problems arising out of the performance of this Contract shall be resolved in a timely manner at the lowest possible level with authority to resolve such problem.  If a problem persists and cannot be resolved, it may be escalated within each organization. 

In the event a bona fide dispute concerning a question of fact arises between the Purchasing Activity or the Purchaser and Contractor and it cannot be resolved between the parties through the normal problem escalation processes, either party may initiate the dispute resolution procedure provided herein...  The dispute shall be handled by a Dispute Resolution Panel in the following manner. Each party to this Contract shall appoint one member to the Panel. These two appointed members shall jointly appoint an additional member. The Dispute Resolution Panel shall review the facts, Contract terms and applicable statutes and rules and make a determination of the dispute as quickly as reasonably possible. The determination of the Dispute Resolution Panel shall be final and binding on the parties hereto. Purchasing Activity and/or Purchaser and Contractor agree that, the existence of a dispute notwithstanding, they will continue without delay to carry out all their respective responsibilities under this Contract that are not affected by the dispute.

In the event a bona fide dispute concerning a question of fact arises between Purchasing Activity or the Purchaser and Contractor and it cannot be resolved between the parties through the normal escalation processes, either party may initiate the dispute resolution procedure provided herein.

The initiating party shall reduce its description of the dispute to writing and deliver it to the responding party. The responding party shall respond in writing within three (3) Business Days. The initiating party shall have three (3) Business Days to review the response. If after this review a resolution cannot be reached, both parties shall have three (3) Business Days to negotiate in good faith to resolve the dispute.

If the dispute cannot be resolved after three (3) Business Days, a Dispute Resolution Panel may be requested in writing by either party who shall also identify the first panel member. Within three (3) Business Days of receipt of the request, the other party will designate a panel member. Those two panel members will appoint a third individual to the Dispute Resolution Panel within the next three (3) Business Days.

The Dispute Resolution Panel will review the written descriptions of the dispute, gather additional information as needed, and render a decision on the dispute in the shortest practical time.

Each party shall bear the cost for its panel member and share equally the cost of the third panel member.

Both parties agree to be bound by the determination of the Dispute Resolution Panel. 

Both parties agree to exercise good faith in dispute resolution and to settle disputes prior to using a Dispute Resolution Panel whenever possible.

Purchasing Activity, the Purchaser and Contractor agree that, the existence of a dispute notwithstanding, they will continue without delay to carry out all their respective responsibilities under this Contract that are not affected by the dispute.

If the subject of the dispute is the amount due and payable by Purchaser for materials, supplies, services and/or equipment being provided by Contractor, Contractor shall continue providing materials, supplies, services and/or equipment pending resolution of the dispute provided Purchaser pays Contractor the amount Purchaser, in good faith, believes is due and payable, and places in escrow the difference between such amount and the amount Contractor, in good faith, believes is due and payable.

[bookmark: _Toc42058023][bookmark: _Toc95464234][bookmark: _Toc96424237][bookmark: _Toc260644455][bookmark: _Toc183009665][bookmark: _Toc183095293]ADMINISTRATIVE SUSPENSION  

When it in the best interest of the State, the Purchasing Activity may at any time, and without cause, suspend the Contract or any portion thereof for a period of not more than thirty (30) calendar days per event by written notice from the Contract Administrator to the Contractor’s Representative.  Contractor shall resume performance on the next business day following the 30th day of suspension unless an earlier resumption date is specified in the notice of suspension.  If no resumption date was specified in the notice of suspension, the Contractor can be demanded and required to resume performance within the 30 day suspension period by the Contract Administrator providing the Contractor’s Representative with written notice of such demand.

[bookmark: _Toc260644456][bookmark: _Toc183009666][bookmark: _Toc183095294]FORCE MAJEURE  

The term “force majeure” means an occurrence that causes a delay that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.

Exceptions:  Except for payment of sums due, neither party shall be liable to the other or deemed in breach under this Contract if, and to the extent that, such party's performance of this Contract is prevented by reason of force majeure.

Notification:  If either party is delayed by force majeure, said party shall provide written notification within forty-eight (48) hours.  The notification shall provide evidence of the force majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall likewise be provided.  So far as consistent with the Rights Reserved below, the time of completion shall be extended by Contract amendment for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this Contract.

Rights Reserved:  The Purchasing Activity reserves the right to authorize an amendment to this Contract, terminate the Contract, and/or purchase materials, supplies, equipment and/or services from the best available source during the time of force majeure, and Contractor shall have no recourse against the State.

[bookmark: _Toc308834680][bookmark: _Toc333405225][bookmark: _Toc334403384][bookmark: _Toc334403515][bookmark: _Toc335098934][bookmark: _Toc77648738][bookmark: _Toc260644457][bookmark: _Toc183009667][bookmark: _Toc183095295]ALTERNATIVE DISPUTE RESOLUTION FEES AND COSTS  

[bookmark: _Toc158186703][bookmark: _Toc158708147][bookmark: _Toc333405226][bookmark: _Toc334403385][bookmark: _Toc334403516][bookmark: _Toc335098935]In the event that the parties engage in arbitration, mediation or any other alternative dispute resolution forum to resolve a dispute in lieu of litigation, both parties shall share equally in the cost of the alternative dispute resolution method, including cost of mediator or arbitrator. In addition, each party shall be responsible for its own attorneys’ fees incurred as a result of the alternative dispute resolution method.

[bookmark: _Toc77648739][bookmark: _Toc260644458][bookmark: _Toc183009668][bookmark: _Toc183095296]NON-EXCLUSIVE REMEDIES  

The remedies provided for in this Contract shall not be exclusive but are in addition to all other remedies available under law.

[bookmark: _Hlt520721627][bookmark: _Toc260644459][bookmark: _Toc520723605][bookmark: _Toc183009670][bookmark: _Toc183095298][bookmark: _Toc42058024][bookmark: _Toc95464235][bookmark: _Toc96424233][bookmark: _Toc42058014][bookmark: _Toc95464224][bookmark: _Toc42058021][bookmark: _Toc95464232]LIMITATION OF LIABILITY 

[bookmark: _Toc158708158]The parties agree that neither Contractor, Purchasing Activity nor Purchaser shall be liable to each other, regardless of the form of action, for consequential, incidental, indirect, or special damages except a claim related to bodily injury or death, or a claim or demand based on patent, copyright, or other intellectual property right infringement, in which case liability shall be as set forth elsewhere in this Contract. This section does not modify any sections regarding liquidated damages or any other conditions as are elsewhere agreed to herein between the parties. The damages specified in the sections titled Termination for Default and Retention of Records are not consequential, incidental, indirect, or special damages as that term is used in this section.

[bookmark: _Toc158708159]Neither the Contractor, the Purchasing Activity nor Purchaser shall be liable for damages arising from causes beyond the reasonable control and without the fault or negligence of the Contractor, the Purchasing Activity or Purchaser. Such causes may include, but are not restricted to, acts of God or of the public enemy, acts of a governmental body other than the Purchasing Activity or the Purchaser acting in either its sovereign or contractual capacity, war, explosions, fires, floods, earthquakes, epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather; but in every case the delays must be beyond the reasonable control and without fault or negligence of the Contractor, the Purchasing Activity or the Purchaser, or their respective Subcontractors.

[bookmark: _Toc158708160]If delays are caused by a Subcontractor without its fault or negligence, Contractor shall not be liable for damages for such delays, unless the Services to be performed were obtainable on comparable terms from other sources in sufficient time to permit Contractor to meet its required performance schedule.

[bookmark: _Toc158708161]Neither party shall be liable for personal injury to the other party or damage to the other party’s property except personal injury or damage to property proximately caused by such party’s respective fault or negligence.

[bookmark: _Toc260644460][bookmark: _Toc183095217][bookmark: _Ref183177297][bookmark: _Ref183499495]FEDERAL FUNDING  

In the event that a federally funded acquisition results from this procurement, the Contractor may be required to provide additional information (free of charge) at the request of the Purchasing Activity or purchaser:  Further, the Contractor may be subject to those federal requirements specific to the commodity. 

[bookmark: _Toc260644461][bookmark: _Toc183095218][bookmark: _Ref183177764][bookmark: _Ref183356488]FEDERAL RESTRICTIONS ON LOBBYING  

Contractor certifies that under the requirements of Lobbying Disclosure Act, 2 U.S.C., Section 1601 et seq., no Federal appropriated funds have been paid or will be paid, by or on behalf of the Contractor, to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

[bookmark: _Toc260644462][bookmark: _Toc183095219][bookmark: _Ref183177895][bookmark: _Ref183356570]FEDERAL DEBARMENT AND SUSPENSION  

The Contractor certifies, that neither it nor its “principals” (as defined in 49 CFR. 29.105 (p) is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal department or agency.

[bookmark: _Toc183009671][bookmark: _Toc183095299][bookmark: _Toc260644463]CONTRACT TERMINATION

[bookmark: _Toc260644464][bookmark: _Toc183009672][bookmark: _Toc183095300]MATERIAL BREACH  

The Contract may be Terminated for Cause by the Purchasing Activity, at the sole discretion of the Contract Administrator, for failing to perform a contractual requirement or for a material breach of any term or condition.  Material breach of a term or condition of the Contract may include but is not limited to:

1. Contractor failure to perform services or deliver materials, supplies, or equipment by the date required or by an alternate date as mutually agreed in a written amendment to the Contract; 

2. Contractor failure to carry out any warranty or fails to perform or comply with any mandatory provision of the contract; 

3. Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder; 

4. Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors that endangers the Contractor’s proper performance hereunder; 

5. Appointment of any receiver, trustee, or similar official for Contractor or any of the Contractor’s property and such appointment endangers the Contractor’s proper performance hereunder; 

6. A determination that the Contractor is in violation of federal, state, or local laws or regulations and that such determination renders the Contractor unable to perform any aspect of the Contract.

[bookmark: _Toc183009673][bookmark: _Toc183095301][bookmark: _Toc260644465]OPPORTUNITY TO CURE:  

In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, the Purchasing Activity may issue a written cure notice.  The Contractor may have a period of time in which to cure.  The Purchasing Activity is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely within the discretion of the Purchasing Activity. Time allowed for cure shall not diminish or eliminate Contractor's liability for liquidated or other damages, or otherwise affects any other remedies available against Contractor under the Contract or by law.

If the breach remains after Contractor has been provided the opportunity to cure, the Purchasing Activity may do any one or more of the following:

1. Exercise any remedy provided by law;

2. Terminate this Contract and any related Contracts or portions thereof;

3. Procure replacements and impose damages as set forth elsewhere in this Contract;

4. Impose actual or liquidated damages;

5. Suspend or bar Contractor from receiving future Solicitations or other opportunities;

6. Require Contractor to reimburse the State for any loss or additional expense incurred as a result of default or failure to satisfactorily perform the terms of the Contract.

[bookmark: _Toc260644466][bookmark: _Toc183009674][bookmark: _Toc183095302]TERMINATION FOR CAUSE  

In the event the Contract Administrator, in its sole discretion, determines that the Contractor has failed to comply with the conditions of this Contract in a timely manner or is in material breach, the Contract Administrator has the right to suspend or terminate this Contract, in part or in whole. The Contract Administrator shall notify the Contractor in writing of the need to take corrective action. If corrective action is not taken within thirty (30) calendar days or as otherwise specified by the Contract Administrator, or if such corrective action is deemed by the Contract Administrator to be insufficient, the Contract may be terminated. The Contract Administrator reserves the right to suspend all or part of the Contract, withhold further payments, or prohibit the Contractor from incurring additional obligations of funds during investigation of the alleged breach and pending corrective action by the Contractor or a decision by the Contract Administrator to terminate the Contract. 

In the event of termination, the Purchasing Activity shall have the right to procure for all Purchasers any replacement materials, supplies, services and/or equipment that are the subject of this Contract on the open market.  In addition, the Contractor shall be liable for damages as authorized by law including, but not limited to, any price difference between the original Contract and the replacement or cover Contract and all administrative costs directly related to the replacement contract, e.g., cost of the competitive bidding, mailing, advertising and staff time.

If it is determined that: (1) the Contractor was not in material breach; or (2) failure to perform was outside of Contractor's or its Subcontractor’s control, fault or negligence, the termination shall be deemed to be a "Termination for Convenience". The rights and remedies of the Purchasing Activity and/or the Purchaser provided in this Contract are not exclusive and are in addition to any other rights and remedies provided by law. 

[bookmark: _Toc148841042][bookmark: _Toc148841043][bookmark: _Toc260644467][bookmark: _Toc183009675][bookmark: _Toc183095303]TERMINATION FOR CONVENIENCE  

Except as otherwise provided in this Contract, the Purchasing Activity, at the sole discretion of the Contract Administrator, may terminate this Contract, in whole or in part by giving thirty (30) calendar days or other appropriate time period written notice beginning on the second day after mailing to the Contractor.  If this Contract is so terminated, Purchasers shall be liable only for payment required under this Contract for properly authorized services rendered, or materials, supplies and/or equipment delivered to and Accepted by the Purchaser prior to the effective date of Contract termination.  Neither the Purchasing Activity nor the Purchaser shall have any other obligation whatsoever to the Contractor for such termination.  This Termination for Convenience clause may be invoked by the Purchasing Activity when it is in the best interest of the State of Washington.

[bookmark: _Toc260644468][bookmark: _Toc183009676][bookmark: _Toc183095304]TERMINATION FOR WITHDRAWAL OF AUTHORITY  

In the event that the Purchasing Activity and/or Purchaser’s authority to perform any of its duties is withdrawn, reduced, or limited in any way after the commencement of this Contract and prior to normal completion, the Purchasing Activity may terminate this Contract, in whole or in part, by seven (7) calendar days or other appropriate time period written notice to Contractor. 

[bookmark: _Toc260644469][bookmark: _Toc183009677][bookmark: _Toc183095305]TERMINATION FOR NON-ALLOCATION OF FUNDS 

If funds are not allocated to Purchaser(s) to continue this Contract in any future period, Purchasing Activity may terminate this Contract by seven (7) calendar days or other appropriate time period written notice to Contractor or work with Contractor to arrive at a mutually acceptable resolution of the situation. Purchaser will not be obligated to pay any further charges for materials, supplies, services and/or equipment including the net remainder of agreed to consecutive periodic payments remaining unpaid beyond the end of the then-current period. Purchasing Activity and/or Purchaser agrees to notify Contractor in writing of such non-allocation at the earliest possible time. 

No penalty shall accrue to the Purchaser in the event this section shall be exercised.  This section shall not be construed to permit Purchasing Activity to terminate this Contract in order to acquire similar materials, supplies, services and/or equipment from a third party.

[bookmark: _Toc260644470][bookmark: _Toc183009678][bookmark: _Toc183095306]TERMINATION FOR CONFLICT OF INTEREST 

[bookmark: _Hlt489794555]Purchasing Activity may terminate this Contract by written notice to Contractor if it is determined, after due notice and examination, that any party to this Contract has violated  Chapter 42.52 RCW, Ethics in Public Service, or any other laws regarding ethics in public acquisitions and procurement and performance of contracts. In the event this Contract is so terminated, the Purchasing Activity and /or Purchaser shall be entitled to pursue the same remedies against Contractor as it could pursue in the event that the Contractor breaches this Contract.

[bookmark: _Toc260644471][bookmark: _Toc183009679][bookmark: _Toc183095307]TERMINATION BY MUTUAL AGREEMENT 

The Purchasing Activity and the Contractor may terminate this Contract in whole or in part, at any time, by mutual agreement.

[bookmark: _Toc149029631][bookmark: _Toc149031381][bookmark: _Toc260644472][bookmark: _Toc183009680][bookmark: _Toc183095308]TERMINATION PROCEDURE 

In addition to the procedures set forth below, if the Purchasing Activity terminates this Contract, Contractor shall follow any procedures the Contract Administrator specifies in the termination notice.

Upon termination of this Contract and in addition to any other rights provided in this Contract, Contract Administrator may require the Contractor to deliver to the Purchaser any property specifically produced or acquired for the performance of such part of this Contract as has been terminated. The provisions of the "Treatment of Assets" clause shall apply in such property transfer.

The Purchaser shall pay to the Contractor the agreed upon price, if separately stated, for completed work and service(s) Accepted by the Purchaser, and the amount agreed upon by the Contractor and the Purchaser for (i) completed materials, supplies, services rendered and/or equipment for which no separate price is stated, (ii) partially completed materials, supplies, services rendered and/or equipment, (iii) other materials, supplies, services rendered and/or equipment which are Accepted by the Purchaser, and (iv) the protection and preservation of property, unless the termination is for cause, in which case the Purchasing Activity and the Purchaser shall determine the extent of the liability of the Purchaser. Failure to agree with such determination shall be a dispute within the meaning of the "Disputes" clause of this contract. The Purchaser may withhold from any amounts due the Contractor such sum as the Contract Administrator and Purchaser determine to be necessary to protect the Purchaser against potential loss or liability.

The rights and remedies of the Purchasing Activity and/or the Purchaser provided in this section shall not be exclusive and are in addition to any other rights and remedies provided by law or under this contract.

After receipt of a termination notice, and except as otherwise expressly directed in writing by the Contract Administrator, the Contractor shall:

1. Stop all work, order fulfillment, shipments, and deliveries under the Contract on the date, and to the extent specified, in the notice;

2. Place no further orders or subcontracts for materials, services, supplies, equipment and/or facilities in relation to the Contract except as is necessary to complete or fulfill such portion of the Contract that is not terminated; 

3. Complete or fulfill such portion of the Contract that is not terminated in compliance with all contractual requirements;

4. Assign to the Purchaser, in the manner, at the times, and to the extent directed by the Contract Administrator on behalf of the Purchaser, all of the rights, title, and interest of the Contractor under the orders and subcontracts so terminated, in which case the Purchaser has the right, at its discretion, to settle or pay any or all claims arising out of the termination of such orders and subcontracts.

5. Settle all outstanding liabilities and all claims arising out of such termination of orders and subcontracts, with the approval or ratification of the Contract Administrator and/or the Purchaser to the extent Contract Administrator and/or the Purchaser may require, which approval or ratification shall be final for all the purposes of this clause;

6. Transfer title to the Purchaser and deliver in the manner, at the times, and to the extent directed by the Contract Administrator on behalf of the Purchaser any property which, if the Contract had been completed, would have been required to be furnished to the Purchaser;

7. Take such action as may be necessary, or as the Contract Administrator and/or the Purchaser may direct, for the protection and preservation of the property related to this Contract which is in the possession of the Contractor and in which the Purchasing Activity and/or the Purchaser has or may acquire an interest. 

[bookmark: _Toc183009681][bookmark: _Toc183095309][bookmark: _Toc260644473]CONTRACT EXECUTION

[bookmark: _Toc260644474][bookmark: _Toc183009643][bookmark: _Toc183095271]ENTIRE AGREEMENT  

This Contract document and all subsequently issued amendments comprise the entire agreement between the Purchasing Activity and the Contractor.  No other statements or representations, written or oral, shall be deemed a part of the Contract. 

This Contract sets forth the entire agreement between the parties with respect to the subject matter hereof and except as provided in the section titled Contractor Commitments, Warranties and Representations, understandings, agreements, representations, or warranties not contained in this Contract or a written amendment hereto shall not be binding on either party. Except as provided herein, no alteration of any of the terms, conditions, delivery, Price, quality, or Specifications of this Contract will be effective without the written consent of both parties.

[bookmark: _Toc42057993][bookmark: _Toc95464205][bookmark: _Toc96424236][bookmark: _Toc183009640][bookmark: _Toc183095268][bookmark: _Toc260644475]ORDER OF PRECEDENCE, INCORPORATED DOCUMENTS, CONFLICT AND CONFORMITY  

Incorporated Documents:

Each of the documents listed below is, by this reference, incorporated into this Contract as though fully set forth herein. 

1. The Purchasing Activity’s Solicitation document 01109 with all attachments and exhibits, and all amendments thereto; 

2. Contractor’s response to the Solicitation 01109 dated December ; 

3. The terms and conditions contained on Purchaser’s Order Documents, if used; and

4. All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to Purchaser and used to affect the sale of the Product to the Purchaser.



Order of Precedence

In the event of a conflict in such terms, or between the terms and any applicable statute or rule, the inconsistency shall be resolved by giving precedence in the following order:

1. Applicable Federal and State of Washington statutes and regulations;

2. Mutually agreed written amendments to this Contract;

3. This Contract, Number 01109;

4. The Purchasing Activity’s Solicitation document with all attachments and exhibits, and all amendments thereto;

5. Contractor’s response to the Solicitation; and

6. Any other provision, term, or materials incorporated into the Contract by reference.

Conflict:  To the extent possible, the terms of this Contract shall be read consistently.  

Conformity:  If any provision of this Contract violates any Federal or State of Washington statute or rule of law, it is considered modified to conform to that statute or rule of law.

[bookmark: _Toc333405228][bookmark: _Toc334403387][bookmark: _Toc334403518][bookmark: _Toc335098937][bookmark: _Toc77648710][bookmark: _Toc260644476][bookmark: _Toc183009638][bookmark: _Toc183095266]LEGAL NOTICES 

[bookmark: _Toc158186655][bookmark: _Toc158708093]Any notice or demand or other communication required or permitted to be given under this Contract or applicable law (except notice of malfunctioning Equipment) shall be effective only if it is in writing and signed by the applicable party, properly addressed, and either delivered in person, or by a recognized courier service, or deposited with the United States Postal Service as first-class mail, postage prepaid certified mail, return receipt requested, via facsimile or by electronic mail, to the parties at the addresses and fax numbers, e-mail addresses provided in this section. For purposes of complying with any provision in this Contract or applicable law that requires a “writing,” such communication, when digitally signed with a Washington State Licensed Certificate, shall be considered to be “in writing” or “written” to an extent no less than if it were in paper form.

		To Contractor at:

		To Purchasing Activity at:



				Sterling Laboratories







		State of Washington

Office of State Procurement



		Attn: Evans Calas, President

		Attn:  Roz Knox, Contracts Administrator



				 624 Martin Luther King, Jr. Way



		Tacoma, WA  98405-4136







		General Administration

210 11th Ave SW, Room 201

Olympia, WA 98504



		Phone:  (800) 442-0438

		Phone:  (360) 902-7489



		Fax:  253-295-0815   

		Fax:      (360) 586-2426



		E-mail:   ecalas@regtox.com 

		E-mail:   Rosalind.knox@ga.wa.gov 







[bookmark: _Toc158186656][bookmark: _Toc158708094]Notices shall be effective upon receipt or four (4) Business Days after mailing, whichever is earlier. The notice address as provided herein may be changed by written notice given as provided above.

[bookmark: _Toc158186657][bookmark: _Toc158708095]In the event that a subpoena or other legal process commenced by a third party in any way concerning the Equipment or Services provided pursuant to this Contract is served upon Contractor or Purchasing Activity, such party agrees to notify the other party in the most expeditious fashion possible following receipt of such subpoena or other legal process. Contractor and Purchasing Activity further agree to cooperate with the other party in any lawful effort by the other party to contest the legal validity of such subpoena or other legal process commenced by a third party.

[bookmark: _Toc96424248][bookmark: _Toc260644477][bookmark: _Toc183009633][bookmark: _Toc183095261]LIENS, CLAIMS AND ENCUMBRANCES  

All materials, equipment, supplies and/or services shall be free of all liens, claims, or encumbrances of any kind, and if the Purchasing Activity or the Purchaser requests, a formal release of same shall be delivered to the respective requestor.






[bookmark: _Toc333405254][bookmark: _Toc334403414][bookmark: _Toc334403545][bookmark: _Toc335098965][bookmark: _Toc77648752][bookmark: _Toc260644478][bookmark: _Toc183009682][bookmark: _Toc183095310]AUTHORITY TO BIND  

The signatories to this Contract represent that they have the authority to bind their respective organizations to this Contract.

[bookmark: _Toc333405255][bookmark: _Toc334403415][bookmark: _Toc334403546][bookmark: _Toc335098966][bookmark: _Toc77648753][bookmark: _Toc260644479][bookmark: _Toc183009683][bookmark: _Toc183095311]COUNTERPARTS  

This Contract may be executed in counterparts or in duplicate originals. Each counterpart or each duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes. 





In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all attachments, do agree in each and every particular and have thus set their hands hereunto.

This Contract is effective this ___, day of May 2010



This is a Total award to:     Regional Toxicology Services, LLC dba             STERLING Reference Laboratories





		Approved

		

		Approved



		State of Washington

Office of State Procurement

		 

		Regional Toxicology Services, LLC dba             STERLING Reference Laboratories



		

		

		



		Signature

		

		Signature



		

		

		



		Print or Type Name                                   Date

		

		Print or Type Name                                    Date



		Title

		

		Title 













[bookmark: _Toc148253098][bookmark: _Toc148254897][bookmark: _Toc148256104][bookmark: _Toc148256630][bookmark: _Toc148258717][bookmark: _Toc148253099][bookmark: _Toc148254898][bookmark: _Toc148256105][bookmark: _Toc148256631][bookmark: _Toc148258718][bookmark: _Toc148253100][bookmark: _Toc148254899][bookmark: _Toc148256106][bookmark: _Toc148256632][bookmark: _Toc148258719][bookmark: _Toc148253101][bookmark: _Toc148254900][bookmark: _Toc148256107][bookmark: _Toc148256633][bookmark: _Toc148258720][bookmark: _Toc148253102][bookmark: _Toc148254901][bookmark: _Toc148256108][bookmark: _Toc148256634][bookmark: _Toc148258721][bookmark: _Toc148253103][bookmark: _Toc148254902][bookmark: _Toc148256109][bookmark: _Toc148256635][bookmark: _Toc148258722][bookmark: _LOWEST_COST_PURCHASE_AUTHORITY/BEST][bookmark: _Toc148253117][bookmark: _Toc148254916][bookmark: _Toc148256123][bookmark: _Toc148256649][bookmark: _Toc148258736][bookmark: _Toc148253118][bookmark: _Toc148254917][bookmark: _Toc148256124][bookmark: _Toc148256650][bookmark: _Toc148258737][bookmark: _Toc148253119][bookmark: _Toc148254918][bookmark: _Toc148256125][bookmark: _Toc148256651][bookmark: _Toc148258738][bookmark: _Toc148253120][bookmark: _Toc148254919][bookmark: _Toc148256126][bookmark: _Toc148256652][bookmark: _Toc148258739][bookmark: _Toc148253126][bookmark: _Toc148254925][bookmark: _Toc148256132][bookmark: _Toc148256658][bookmark: _Toc148258745][bookmark: _Toc104093701][bookmark: _Toc104347534]

[bookmark: _Ref183701261][bookmark: _Ref183584171][bookmark: _Toc183009590][bookmark: _Toc183095312]

[bookmark: _Toc260644480][bookmark: AppendixCDefinitions]APPENDIX A     STANDARD DEFINITIONS



This section contains definitions of terms commonly used in Solicitations conducted by the State of Washington, Office of State Procurement.  Additional definitions may also be found in Chapter 43.19 RCW and WAC 236-48-003, and all terms contained herein will be read consistently with those definitions.



		[bookmark: RANGE!A2]Acceptance

		The materials, supplies, services, and/or equipment have passed appropriate Inspection.  In the event that there is a formal Acceptance Testing period required in the Solicitation document then acceptance is formalized in writing.  If there is no Acceptance Testing, acceptance may occur when the Products/Services are delivered and inspected.



		[bookmark: RANGE!A3]Acceptance Testing

		The process for ascertaining that the materials, supplies, services, and/or equipment meets the standards set forth in the Solicitation, prior to Acceptance by the Purchaser.





		[bookmark: RANGE!A4]Agency

		Includes State of Washington institutions, the offices of the elective state officers, the Supreme Court, the court of appeals, the administrative and other departments of state government, and the offices of all appointive officers of the state.  In addition, colleges, community colleges, and universities who choose to participate in State Contract(s) are included.  "Agency" does not include the legislature.





		[bookmark: RANGE!A5]All or Nothing 

		The result of a competitive Solicitation that requires that a Contract be executed with a single Bidder for delivery of goods and/or services.  In the event that suppliers are unable to deliver the entirety of the goods and/or services required, no Contract is executed.  No partial fulfillment opportunities are available as a result of the Solicitation
A method of award resulting from a competitive Solicitation by which the Purchasing Activity will award the resulting Contract to a single Bidder.  



Also, a designation the Bidder may use in its Bid or Response to indicate its offer is contingent upon full award and it will not accept a partial award.







[bookmark: RANGE!A6]


		Alternate 

		A substitute offer of materials, supplies, services and/or equipment that is not at least a functional Equal in features, performance and use and which materially deviates from one or more of the specifications in a competitive Solicitation.



		[bookmark: RANGE!A7]Amendment

		A change to a legal document.  For the purposes of a Solicitation document, an amendment shall be a unilateral change issued by the Purchasing Activity, at its sole discretion. 



		[bookmark: RANGE!A15]Authorized  Representative 

		An individual designated by the Bidder or Contractor to act on its behalf and with the authority to legally bind the Bidder or Contractor concerning the terms and conditions set forth in Solicitation, Bid and Contract documents.



		[bookmark: RANGE!A8]Bid

		A sealed written offer to perform a Contract to provide materials, supplies, services, and/or equipment in reply to an Invitation For Bid (IFB).



		[bookmark: RANGE!A9]Bidder

		A Vendor who submits a Bid or Proposal in reply to a Solicitation.



		[bookmark: RANGE!A10]Business Days 

		Monday through Friday, 8:00 a.m. to 5:00 p.m., Pacific Time, except for holidays observed by the State.



		[bookmark: RANGE!A11]Calendar Days 

		Consecutive days of the year including weekends and holidays, each of which commence at 12:00:01 a.m. and end at Midnight, Pacific Time.  When “days” are not specified, Calendar Days shall prevail.



		[bookmark: RANGE!A12]Contract

		An agreement, or mutual assent, between two or more competent parties with the elements of the agreement being offer, acceptance, and consideration.



		[bookmark: RANGE!A13]Contract Administrator

		The person designated to manage the resultant Contract for the Purchasing Activity.  The primary contact for the Purchasing Activity with Purchasers and Contractor on a specific Contract.



		Contractor

		Individual, company, corporation, firm, or combination thereof with whom the Purchasing Activity develops a Contract for the procurement of materials, supplies, services, and/or equipment.   It shall also include any Subcontractor retained by Contractor as permitted under the terms of the Contract.



		[bookmark: RANGE!A16]Equal 

		An offer of materials, supplies, services and/or equipment that meets or exceeds the quality, performance and use of the specifications identified in a Solicitation.



		Estimated Useful Life 

		The estimated time from the date of acquisition to the date of replacement or disposal, determined in any reasonable manner.



		[bookmark: RANGE!A17]Inspection

		An examination of delivered material, supplies, services, and/or equipment prior to Acceptance aimed at forming a judgment as to whether such delivered items are what was ordered, were properly delivered and ready for Acceptance.  Inspection may include a high level visual examination or a more thorough detailed examination as is customary to the type of purchase, as set forth in the solicitation document and/or as agreed between the parties.  Inspection shall be acknowledged by an authorized signature of the Purchaser.



		[bookmark: RANGE!A18]Invitation For Bid (IFB)

		The form utilized to solicit Bids in the formal, sealed Bid procedure and any amendments thereto issued in writing by the Purchasing Activity.  Specifications and qualifications are clearly defined.



		[bookmark: RANGE!A19]Lead Time/After Receipt Of Order (ARO) 

		The period of time between when the Contractor receives the order and the Purchaser receives the materials, supplies, equipment, or services order.



		Life Cycle Cost

		The total cost of an item to the state over its Estimated Useful Life, including costs of selection, acquisition, operation, maintenance, and where applicable, disposal, as far as these costs can reasonably be determined, minus the salvage value at the end of its estimated useful life.



		[bookmark: RANGE!A20]Office Of State Procurement



		The Purchasing Activity within the Washington Department of General Administration, Services Division authorized under Chapter 43.19 RCW to develop and administer contracts for goods and services on behalf of state agencies, colleges and universities, non-profit organizations and local governments.



		[bookmark: RANGE!A21]Order Document

		A written communication, submitted by a Purchaser to the Contractor, which details the specific transactional elements required by the Purchaser within the scope of the Contract such as delivery date, size, color, capacity, etc.  An Order Document may include, but is not limited to field orders, purchase orders, work order or other writings as may be designated by the parties hereto.  No additional or alternate terms and conditions on such written communication shall apply unless authorized by the Contract and expressly agreed between the Purchaser and the Contractor.



		[bookmark: RANGE!A22]Procurement Coordinator

		The individual authorized by the Purchasing Activity who is responsible for conducting a specific Solicitation.



		Product

		Materials, supplies, services, and/or equipment provided under the terms and conditions of this Contract.



		[bookmark: RANGE!A23]Proposal

		A sealed written offer to perform a Contract to supply materials, supplies, services, and/or equipment in reply to a Request For Proposal (RFP).



		[bookmark: RANGE!A24]Purchaser

		The authorized user of the Contract, as identified in the Solicitation, who may or actually does make purchases of material, supplies, services, and/or equipment under the resulting Contract.



		Purchasing Activity

		[bookmark: RANGE!B25]The Office of State Procurement or an Agency authorized by law to conduct acquisition of materials, supplies, services, and/or equipment or delegated that authority by the Office of State Procurement.



		Recycled Material 

		Waste materials and by-products that have been recovered or diverted from solid waste and that can be utilized in place of a raw or virgin material in manufacturing a product and consists of materials derived from post-consumer waste, manufacturing waste, industrial scrap, agricultural wastes and other items, all of which can be used in the manufacture of new or recycled products.



		Recycled Content Product

		A product containing recycled material.



		[bookmark: RANGE!A27]Request For Proposal (RFP) 



		The form utilized to solicit Proposals in the formal, sealed Bid procedure and any amendments thereto issued in writing by the Purchasing Activity.  The specifications and qualification requirements are written in an outcome based form allowing for consideration of a broad range of different solutions to meet the procurement need.



		Responsible

		The ability, capacity, and skill to perform the Contract or provide the service required , including, but not limited to the character, integrity, reputation, judgment, experience, and efficiency of the Bidder;  Further considerations may include, but are not limited to whether the Bidder can perform the contract within the time specified, the quality of performance of previous contracts or services, the previous and existing compliance by the Bidder with laws relating to the contract or services and such other information as may be secured having a bearing on the decision to award the contract:



		[bookmark: RANGE!A29]Responsive

		A Bid or Proposal that meets all material terms of the Solicitation document.



		Response

		A Bid or Proposal 



		Solicitation

		The process of notifying prospective Bidders that the Purchasing Activity desires to receive competitive Bids or Proposals for furnishing specified materials, supplies, services, and/or equipment.  Also includes reference to the actual documents used for that process, including: the Invitation For Bids (IFB) or Request For Proposals (RFP), along with all attachments and exhibits thereto.



		[bookmark: RANGE!A31]State

		The State of Washington acting by and through the Purchasing Activity.



		State Contract

		The written document memorializing the agreement between the successful Bidder and the Purchasing Activity for materials, supplies, services, and/or equipment and/or administered by the Office of State Procurement on behalf of the State of Washington.

“State Contract” does not include the following:
• Colleges and universities that choose to purchase under RCW 28B.10.029
• Purchases made in accordance with state purchasing policy under Washington Purchasing Manual Part 6.11 Best Buy Program;
• Purchases made pursuant to authority granted or delegated under RCW 43.19.190(2) or (3)
• Purchases authorized as an emergency purchase under RCW 43.19.200(2); or
• Purchases made pursuant to other statutes granting the Agency authority to independently conduct purchases of materials, supplies, services, or equipment.



		Subcontractor

		A person or business that is, or will be, providing or performing an essential aspect of the Contract under the direction and responsibility of the Contractor and with the agreement of the Purchasing Activity.



		Vendor

		A provider of materials, supplies, services, and/or equipment.



		Washington’s Electronic Business Solution (WEBS)

		The Vendor registration and Bidder notification system maintained by the Washington State Department of General Administration located at: www.ga.wa.gov/webs. 
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STATE OF WASHINGTON

DEPARTMENT OF GENERAL ADMINISTRATION

DIVISION OF PURCHASING / OFFICE OF STATE PROCUREMENT

210 11th Ave SW, Room 201 GA Building,   P.O. Box 41017   Olympia, Washington 98504-1017   (360) 902-7400

http://www.ga.wa.gov/purchase







May 3, 2010





Regional Toxicology Service, LLC, DBA

STERLING REFERENCE LABORATORIES

624 Martin Luther King, Jr. Way

Tacoma, WA 98405-4136

 

Re:  Contract No. 01109 – Offsite Drug Testing Services



Dear Evans:



Congratulations, your firm has been selected as a successful bidder on state Contract No. 01109 for Offsite Drug Testing Services. Attached is the Contract for your signature.  



Please review carefully, sign and return the entire document to me at your earliest convenience. A scanned signature via e-mail copy is acceptable; however please also sign and send the original document via U.S. Mail.



In addition to this letter a WEBS notification will be issued to all bidders today as well.



If you have any questions, please contact me at (360) 902-7489 or e-mail me at Rosalind.knox@ga.wa.gov .  I look forward to a mutually beneficial business partnership in the administration of our contract.



Sincerely,







Roz Knox

Contracts Specialist, CPPB

General Administration, Office of State Procurement



Enclosures: Contract

cc: Contract File
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@ Phamatech, Inc.

. 10151 Barnes Canyon Road

San Diego, CA 92121, USA
PHAMATECH Loca (356) 643,555
Fax (858) 635-5843

sales@phamatech.com
www.phamatech.com

March 23, 2010

Sent by U.S. Mail and by
email to lbremer@ga.wa.gov

LINDA VILLEGAS BREMER

DIRECTOR OF GENERAL ADMINISTRATION
DEPARTMENT OF GENERAL ADMINISTRATION
STATE OF WASHINGTON

210 11" Ave. S.W. Room 201 GA Building

Olympia, Washington 98504-1017

Re:  Response to Letter of March 17, 2010 from Alan S. Middleton, Esq. |
Appeal From Decision, Protest Procedure Prior To Award
WAC 236-48-142

Dear Ms. Bremer:

On March 22, 2010, I received a letter from Alan S. Middleton, Counsel for Regional
Toxicology Services, LLC., dba Sterling Reference Laboratories (“Sterling”)’s regarding Phamatech,
Inc.’s (“Phamatech™) Appeal from Decision dated March 12, 2010.

While such aresponse may be laudable in aggressively representing one’s clients, it is clearly
contrary to any of the protest procedures set forth by the Office of State Procurement (OSP) and
therefore must be disregarded in its entirety. Nevertheless certain inaccuracies in Mr. Middleton’s
letter must be addressed if for no other reason than to set the record straight.

Phamatech is not accusing Sterling of any breach of applicable regulations as set forth by Mr.
Middleton. Even a cursory review of Phamatech’s March 12, 2010 letter would reveal that it is
questioning of OSP’s adherence to its own procedural requirements, not Sterling’s, in rescinding
Phamatech’s Notice of Intent to Award.

Further, when OSP revealed its discount percentage error in Phamatech’s bid, in revising the
Notice of Intent to Award, Phamatech’s bid price could easily be calculated using the percentage
discount to calculate the bid price. This indirect exposure of the bid pricing is a clear violation of
the bidding procedures.





LINDA VILLEGAS BREMER

DIRECTOR OF GENERAL ADMINISTRATION
DEPARTMENT OF GENERAL ADMINISTRATION
STATE OF WASHINGTON

March 23, 2010

Page 2

Accordingly, while Mr. Middleton’s letter is not an accurate representation of the basis for
Phamatech’s appeal, it must be dismissed not only on the grounds set forth, but is also fundamentally
a violation of the rules and regulations Sterling seeks to have enforced.

Very truly yours,

PHAMATECH, INC.

Hen

BRUCE M. GLASSER
General Counsel

BMG/tm

o Alan S. Middleton
Davis Wright Tremaine, LLP
Suite 2200
1201 Third Avenue
Seattle, WA 98101-3045
(Counsel for Steriing)
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@' Phamatech, Inc.

10151 Barnes Canyon Road
San Diego, CA 92121, USA

PH AM ATECH Toll-free (888) 635-5840

Local (858) 643-5555
Fax (858) 635-5843

sales@phamatech.com
www.phamatech.com

January 29, 2010

Rosalind Knox Emailed to Rosalind Knox at rosalidn. knox@ga.wa.gov
State Procurement Coordinator  Emailed to Phil Grigg at pgrigg@ga.wa.gov
210 11" Ave SW RM 201

Olympia WA 98504 Also sent by UPS overnight

CC Phil Grigg
Assistant Director

RE: Notice of Intent to Award for Invitation to Bid # 01109 Offsite Drug
Testing Services

The purpose of this letter is to demand that Phamatech Inc. be awarded the bid
pursuant to Invitation to Bid Contract # 01109 Offsite Drug Testing Services as
stated on the notice of intent to award.

Pursuant and subsequent to Phamatech’s bid, it received an email from Rosalind
Knox on January 20, 2010 asking for confirmation of its pricing, and in a further
email on the same day noted the procurement office’s concern that a pricing
error was made by Phamatech, and further asked if Phamatech would like to
withdraw its bid. The e-mails implied that Phamatech’s pricing was unrealistically
low, and Phamatech was being given the opportunity to revise or withdraw its

bid. Phamatech responded to those emails by stating it's pricing was correct and
it would stand behind them.

Two days later, on January 22, 2010 Phamatech received a letter from the
Washington Office of State Procurement (WOSP), in which Phamatech “in
accordance with the requirement of the solicitation and since it has submitted the
lowest responsive bid” would be the recommended awardee for this bid.

The next email received by Phamatech was on January 27, 2010, asking
Phamatech, the recommended contract awardee, for a price reduction of seventy
five cents (§ 0.75) since it was stated that Washington was currently paying
approximately seventy five cents ($ 0.75) less than Phamatech’s bid; otherwise,
it further stated that if Phamatech did not or could not reduce its bid price, the
procurement office would send the bid, already recommended to go to
Phamatech, out for rebid. Prior to Phamatech’s responding to this request to
lower it's already accepted price, Phamatech was contacted by Rosalind Knox
who stated that there was an error in its bid scoring process and Phamatech was
not the lowest bidder, and the notification of Phamatech being the lowest
responsive bidder would be rescinded. The rescinded notification was received
by Phamatech without any proof or documentation whatsoever substantiating the
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San Diego, CA 92121, USA

PHAMATECH Toll-free (888) 635-5840

Local (858) 643-5555
Fax (858) 635-5843

sales@phamatech.com
www.phamatech.com

error, and a new “notice of intent to award” was issued to another bidder, Sterling
Laboratories.

It is without justification and in contradiction to the office of WOSP’s January 22,
2010 letter to Phamatech that this bid be awarded to another bidder unless a
successful protest was initiated, which it was not. Therefore formal demand is
made to the WOSP to fulfill its recommendation, and award contact # 01109 to
Phamatech outright, as recommended by the awards committee.

Alternatively and if procedurally, the office of WOSP cannot, or will not award
contract # 01109 to Phamatech forthwith, then Phamatech formally protests the
award to Sterling Laboratories pursuant to the categories set forth in the email
dated January 28, 2010 from Rosalind Knox to Kevin Montejano:

o Category 1 - The bid of another bidder
o Category 2 - The specifications

o Category 3 - The manner in which the solicitation process has been
conducted.

Phamatech incorporates by reference its previous statements made in this letter
in support of its protest.

Regarding this protest based upon the bid of another bidder in category 1,
Phamatech was informed it was the lowest responsive bidder only after its bid
was reviewed and evaluated by the awards committee. Presumably the bid’s
from all the bidders were carefully reviewed and evaluated with Phamatech being
awarded the lowest responsive bidder. It is incomprehensible that not one
person from this awards committee became aware of an error and brought it to
the attention of the rest of the awards committee members during the review
period. It is also hard to comprehend that another bidder submitted a lower
responsive bid than Phamatech when Phamatech was even questioned and
asked to verify by the WOSP its seemingly very low bid. Phamatech has never
been provided any documentation illustrating any other lower bid.

Further this protest based upon the specifications set out in category 2, the
scoring system as set forth in the contract specifications are confusing and
ambiguous at best and unintelligible at worst. Even the Contract Administrator
for the WOSP described the system as difficult to understand. Phamatech has
never been provided any clarification or verification explaining the procedure as
to why certain points were awarded to certain bidders. The rule regarding
scoring points for the lowest bidder and subsequent bidder has confused this
bidder as well as obviously the awards committee for the WOSP.





Phamatech, Inc.
10151 Barnes Canyon Road

@ San Diego, CA 92121, USA

PH AMATECH Toll-free (888) 635-5840

Local (858) 643-5555
Fax (858) 635-5843

sales@phamatech.com
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Additionally this protest is based upon the manner in which the solicitation
process has been conducted as set out in category 3. Phamatech believes that
the process encompassing the manner in which the solicitation process had been
conducted led to, frustration, and even disbelief on the part of Phamatech. After
Phamatech received its notice of acknowledgement regarding its responsive bid
as being the lowest, it was then asked to further reduce its bid price, thus lending
credibility to Phamatech becoming the intended awardee. It is disconcerting to
say the least that an entire awards committee, after carefully reviewing and
evaluating pages upon pages of documentation submitted by the bidders, would
all be mistaken in making its award recommendation.

Clearly and based upon the forgoing Phamatech should be awarded contract #
01109 forthwith.

Respectfully submitted

Bruce M. Glasser

General Counsel / Phamatech Inc.






Bidders Tab



				PHAMATECH LABS

				01109 - OFFSITE DRUG TESTING				Eval 1		Eval 2		Eval 3		Average

						 

				Experience		70 Points		60		65		50

				 

				Customer Service		90 Points		80		85		62



				Transition Plan and Training		35 Points		35		30		28



				Methods of Analysis		115 Points		105		105		92								 



				Chain of Custody & Tampering		50 Points		45		50		39



				Test Results and Reporting Req.		140 Points		120		130		120

																		 

				Sub Total		500 Points		445		465		391		434								 

				Price Points		500 Points								500

				Total Combined Points		1000 Points		Highest Aggregate Points						934



				STERLING LABS

				01109 - OFFSITE DRUG TESTING				Eval 1		Eval 2		Eval 3		Average

						 

				Experience		70 Points		65		70		63

				 

				Customer Service		90 Points		85		90		78



				Transition Plan and Training		35 Points		35		35		29



				Methods of Analysis		115 Points		115		110		99



				Chain of Custody & Tampering		50 Points		45		50		40



				Test Results and Reporting Req.		140 Points		120		135		130



				Sub Total		500 Points		465		490		439		465

				Price Points		500 Points		Lowest Points						450

				Total Combined Points		1000 Points								915





Sterling Labs

				STERLING LABS

				01109 - OFFSITE DRUG TESTING				Eval 1		Eval 2		Eval 3		Average

						 

				Experience		70 Points		65		70		63

				 

				Customer Service		90 Points		85		90		78



				Transition Plan and Training		35 Points		35		35		29



				Methods of Analysis		115 Points		115		110		99



				Chain of Custody & Tampering		50 Points		45		50		40



				Test Results and Reporting Req.		140 Points		120		135		130



				Sub Total		500 Points		465		490		439		465

				Price Points		500 Points								450

				Total Combined Points										915

						 





Phamatech



				PHAMATECH LABS

				01109 - OFFSITE DRUG TESTING				Eval 1		Eval 2		Eval 3		Average

						 

				Experience		70 Points		60		65		50

				 

				Customer Service		90 Points		80		85		62



				Transition Plan and Training		35 Points		35		30		28



				Methods of Analysis		115 Points		105		105		92



				Chain of Custody & Tampering		50 Points		45		50		39



				Test Results and Reporting Req.		140 Points		120		130		120



				Sub Total		500 Points		445		465		391		434

				Price Points		500 Points								500

				Total Combined Points										934
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Sheet1

		Phamatech						Points
Available		Eval 1		Eval 2		Eval 3		Non-Cost Evalaution

		Experience						70		60		65		50

		Customer Service						90		80		85		62

		Transition Plan and Training						35		35		30		28

		Methods of Analysis						115		105		105		92

		Chain of Custody & Tampering						50		45		50		39

		Test Results and Reporting Req.						140		120		130		120

								500		445		465		391		434

		Company		Price
Sheet Total		Prompt
Payment
Discount		Evaluated
Price Sheet Total		Price
Points
(500 available)		Non-Costs
Points
(500 available)		Combined Points		Place

		Phamatech		$967,100.00		2%		$947,758.00		500		434		934		2nd

		Sterling		$1,003,200.00		1%		$993,168.00		476		465		941		1st

		Sterling						Points
Available		Eval 1		Eval 2		Eval 3		Non-Cost Evalaution

		Experience						70		65		70		63

		Customer Service						90		85		90		78

		Transition Plan and Training						35		35		35		29

		Methods of Analysis						115		115		110		99

		Chain of Custody & Tampering						50		45		50		40

		Test Results and Reporting Req.						140		120		135		130

								500		465		490		439		465
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PRICE WORKSHEET(S)

DTERLN G

Primary Description Estimated | Price Per Test | Total
Purchaser 2 years
Usage
1. | DOC Five Drug Screen Testing 100,000 |$4.45 S 445,000
1A. | DOC Confirmation by request, or
automatic- price per drug class $9.25
confirmed
1B. | DOC One/Two Additional Test to $0.25
item 1 — price per add on test
2. | DSHS Six Drug Screen Testing 15,000 S 4.95 S 74,250
2A. | DSHS Automatic confirmation — price $9.25
per drug class confirmed
3. DSHS One Additional Test to item 2 45,000 $0.25 S 11,250
for Barbiturates, Methadone,
Propoxyphene or Ethanol
4. | DSHS immuno-E+G (500ng) test 100 $9.50 S 950
4A. | DSHS Automatic confirmation — price $17.50
per confirmation
5. DSHS Hair Follicle test 100 $ 65.00 S 6,500
6. | bOC "Confirmations Only” for on- 20,000 S 12,50 S 250,000
site testing with positive screen
results (reference Section Two,
Clause #5) — DOC — per drug
class confirmation
6A, | DOC UA supplies (Kit) for onsite use S 0.49/Kit

by DOC staff {cup, COC form,

plastic bag) — Excludes shipping.

Shipping will be added to each
order from purchaser.






6B. | DOC Data capture of onsite DOC
results — price per accession
e Ifinitial data entry S 0.75
performed by DOC staff
using SRL web based
system — per accession
¢ {fall data entry S 1.0
performed by SRL staff -
per accession
7. | Other Testing Screens for entities
other than DOC and DSHS:
a. One drug screen 10,000 S 4.25 $ 42,500
b. Two drug screen 10,000 S 4.45 S 44,500
c. Three drug screen 5,000 S 4.65 $ 23,250
d. Four drug screen 5,000 S 4.85 $ 24,250
e. Five drug screen 1,000 S _5.05 $ 5,050
f. Sixdrug screen 1,000 S 5,25 55,250
g. Seven drug screen 1,000 S 5.45 $ 5,450
7A. | Other Confirmation by request, or
automatic- price per drug class 9.75
confirmed
8. | Other “Confirmations Only” for 5,000 S 13.00 S_65,000
entities other than Department
of Corrections
9. DSHS CA - Toxicologist Services 100 hours | S_N/C__ S 0.00 -
S  for__
S for___
specify time and
cost increments;
l.e.;
- 5 minute
- 10 minuie
- 15 minutes
10. CA - Legal Services

{Bidder to provide detailed
service and cost increments)






This section will not be a factor
in the cost evaluation score due
to unknown quantities,

Legal Services will be supported
by one of the following:

1. Expert Services (In
Person)

2. Administrative Services

3. Per Cost breakout

Expert Services:
s Telephonic Testifying

s Attorney General Office
Prep-Telephonic

s [n-Person testifying by
Laboratory Expert

Administrative Services:

s Customer Support

e legol Packet
preparation for court
cases

$ 150 per Hour

S_N/C__

S_N/C__

$ 25 per Hour

5150 per Hour

S_N/C__

$35 per Legal

Packet

specify time and
cost increments;

i.e.:
increments
- 5 minute
- 10 minute
- 15 minute

TOTAL:

$1,003,200

Note: No estimated usage provided for “Added Line Items” per Amendment 2— Part 2. SRL
has provided pricing for these line items however they are not carried forward to the “Total”

column as we are lacking the “Estimated 2 Years Usage to calculate the “Total”.
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Sign-In Sheet
Contract/Requisition # (1109 State Procurement Officer Roz Knox Date 10/6/2009
Agency: DOD/DSHS  Commodity: _ Offsite Drug Testing Rebid

State Statute (RCW 9.73.030) prohibits nonconsensual recording of conversations. Prior to recording any portion of this conference, please
notify the state procurement officer.
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Stakeholder Meeting - September 23, 2.009

10:00 AM — 12:00 AM

Agenda

‘Stakeholders: DOC and DSHS/CA, JRA/DASA

Stakeholder Introductions:

1. bOC Specifications
Review/Changes

~ 2. DSHS Specifications
Review/Changes

3. Scored Service Factors Review

4. Suggestion — reduce number of
score questions for simplified
evaluation process

5. JRA/DASA Interest

6. Rebid Timeline
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Usage 12403

		contract_number		contract_title		vendor_number		vendor_name		year		customer_number		short_name		customer_type		invoice_amt_q1		invoice_amt_q2		invoice_amt_q3		invoice_amt_q4		reported_q1		reported_q2		reported_q3		reported_q4

		12403		OFFSITE DRUG TESTING (DOC)		90		STERLING REFERENCE LABORATORIES		2004		310		CORRECTIONS DEPT OF		AGY		134548		98707		108481		0		Y		Y		Y		N

		12403		OFFSITE DRUG TESTING (DOC)		90		STERLING REFERENCE LABORATORIES		2004		PS		POLITICAL SUBS AND NON-PROFITS		CUS		0		18022		113752		0		Y		Y		Y		N

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2004		310		CORRECTIONS DEPT OF		AGY		0		0		0		92989		N		N		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2004		PS		POLITICAL SUBS AND NON-PROFITS		CUS		0		0		0		123836		N		N		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		90		STERLING REFERENCE LABORATORIES		2005		ZERO		ZERO SALES		CUS		0		0		0		0		N		N		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2005		310		CORRECTIONS DEPT OF		AGY		111702		148810		162573		174055		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2005		PS		POLITICAL SUBS AND NON-PROFITS		CUS		151522		155740		151570		166339		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2006		310		CORRECTIONS DEPT OF		AGY		177775		194793		164090		178946		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2006		PS		POLITICAL SUBS AND NON-PROFITS		CUS		160173		180349		167124		189268		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		055		ADMINISTRATIVE OFFICE OF THE COURTS		AGY		1256		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		085		SECRETARY OF STATE OFFICE OF		AGY		598		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		086		INDIAN AFFAIRS GOVERNORS OFFICE OF		AGY		42143		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		090		TREASURER OFFICE OF THE STATE		AGY		20354		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		099		SALARIES F/ ELECTED OFFICIALS WA CI		AGY		2761		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		107		HEALTH CARE AUTHORITY STATE		AGY		6724		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		150		GENERAL ADMIN DEPT OF		GA		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		165		ACCOUNTANCY STATE BOARD OF		AGY		392		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		190		INDUSTRIAL INS APPEALS BD OF		AGY		675		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		195		LIQUOR CONTROL BOARD		AGY		22783		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		225		PATROL WA STATE		AGY		8742		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		235		LABOR &  INDUSTRIES		AGY		8749		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		300		SOCIAL & HEALTH SERV DEPT OF		AGY		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		303		HEALTH DEPT OF		AGY		2894		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		305		VETERANS AFFAIRS DEPT OF		AGY		3178		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		310		CORRECTIONS DEPT OF		AGY		98211		274060		0		296082		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		360		UNIV OF WASHINGTON		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		365		WA STATE UNIV		HED		437		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		370		EASTERN WASH UNIV		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		405		TRANSPORTATION DEPT OF		AGY		17312		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		495		AGRICULTURE DEPT OF		AGY		1561		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		540		EMPLOYMENT SECURITY DEPT OF		AGY		5797		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		632		CENTRALIA COLLEGE		HED		4390		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		635		CLARK COLLEGE		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		637		PIERCE COLLEGE		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		639		COLUMBIA BASIN COMM COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		662		OLYMPIC COLLEGE		HED		433		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		672		SHORELINE COMM COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		691		YAKIMA VALLEY COLLEGE		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		692		LK WA TECH COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		693		RENTON TECH COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		695		BATES TECH COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		696		CLOVER PARK TECH COLL		HED		0		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		NP		NON PROFIT ORGANIZATION		CUS		140336		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		PS		POLITICAL SUBS AND NON-PROFITS		CUS		179976		0		0		0		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2007		UNK		UNKNOWN CUSTOMER		CUS		196793		203245		0		221362		Y		Y		N		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10100		ADAMS CO		COU		0		0		0		612		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10200		ASOTIN CO		COU		0		0		0		89		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10400		CHELAN CO		COU		0		0		0		712		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10500		CLALLAM CO		COU		0		0		0		5483		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10600		CLARK CO		COU		0		0		0		5041		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		10800		COWLITZ CO		COU		0		0		0		2446		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11100		FRANKLIN CO		COU		0		0		0		234		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11300		GRANT CO		COU		0		0		0		279		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11400		GR HARBOR CO		COU		0		0		0		1905		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11500		ISLAND CO		COU		0		0		0		6		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11600		JEFFERSON CO		COU		0		0		0		705		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		11700		KING CO		COU		0		0		0		59382		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12000		KLICKITAT CO		COU		0		0		0		97		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12100		LEWIS CO		COU		0		0		0		396		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12300		MASON CO		COU		0		0		0		1948		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12600		PEND OREILLE CO		COU		0		0		0		1611		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12700		PIERCE CO		COU		0		0		0		4882		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		12800		SAN JUAN CO		COU		0		0		0		2488		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13000		SKAMANIA CO		COU		0		0		0		410		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13100		SNOHOMISH CO		COU		0		0		0		23272		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13300		STEVENS CO		COU		0		0		0		593		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13400		THURSTON CO		COU		0		0		0		19289		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13700		WHATCOM CO		COU		0		0		0		5892		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13800		WHITMAN CO		COU		0		0		0		1832		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		13900		YAKIMA CO		COU		0		0		0		4189		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		21702		AUBURN CITY OF		CIT		0		0		0		13481		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		21715		KENT CITY OF		CIT		0		0		0		3347		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		22706		FIFE CITY OF		CIT		0		0		0		540		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		23403		OLYMPIA CITY OF		CIT		0		0		0		3487		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		23604		WALLA WALLA CITY OF		CIT		0		0		0		1264		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		23704		FERNDALE CITY OF		CIT		0		0		0		463		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		25000		LAKEWOOD CITY OF		CIT		0		0		0		401		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		300		SOCIAL & HEALTH SERV DEPT OF		AGY		0		0		0		1072141		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		310		CORRECTIONS DEPT OF		AGY		322843		366414		348796.7		342010		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		36610		ESD-PUGET SO		SCH		0		0		0		216		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2008		PS		POLITICAL SUBS AND NON-PROFITS		CUS		232034		235160		221651.62		0		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10100		ADAMS CO		COU		1197		640		383		727		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10200		ASOTIN CO		COU		479		853		996		961		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10400		CHELAN CO		COU		1219		657		682		798		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10500		CLALLAM CO		COU		12820		7963		7697		6575		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10600		CLARK CO		COU		9807		23182		19317		20032		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		10800		COWLITZ CO		COU		4318		2882		2666		2197		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11100		FRANKLIN CO		COU		1329		1087		1096		1048		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11300		GRANT CO		COU		1335		962		1352		1870		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11400		GR HARBOR CO		COU		3440		1807		1436		1754		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11600		JEFFERSON CO		COU		2834		2108		2146		2687		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11700		KING CO		COU		100288		83381		77096		78457		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		11900		KITTITAS CO		COU		0		11		314		345		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12000		KLICKITAT CO		COU		456		434		70		138		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12100		LEWIS CO		COU		1418		2108		4490		2889		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12300		MASON CO		COU		3553		2383		2731		2866		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12600		PEND OREILLE CO		COU		2319		1611		1510		1270		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12700		PIERCE CO		COU		10742		8491		6713		6656		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12800		SAN JUAN CO		COU		4039		3875		2153		2205		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		12900		SKAGIT CO		COU		0		0		0		379		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13000		SKAMANIA CO		COU		636		598		609		338		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13100		SNOHOMISH CO		COU		34503		19303		15752		20351		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13300		STEVENS CO		COU		668		571		584		540		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13400		THURSTON CO		COU		42699		35008		32770		34357		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13600		WALLA WALLA CO		COU		0		0		1714		1139		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13700		WHATCOM CO		COU		13842		10782		9440		9278		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13800		WHITMAN CO		COU		5209		1531		1042		1078		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		13900		YAKIMA CO		COU		14464		6815		5376		3461		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		21702		AUBURN CITY OF		CIT		34475		28790		25087		27690		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		21715		KENT CITY OF		CIT		4932		3144		4584		4707		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		22706		FIFE CITY OF		CIT		933		917		314		322		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		23403		OLYMPIA CITY OF		CIT		5921		4953		3524		3538		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		23604		WALLA WALLA CITY OF		CIT		1842		1239		0		0		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		23704		FERNDALE CITY OF		CIT		615		524		482		273		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		25000		LAKEWOOD CITY OF		CIT		245		217		561		895		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		300		SOCIAL & HEALTH SERV DEPT OF		AGY		780555		0		0		0		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		310		CORRECTIONS DEPT OF		AGY		357657		350368		275777		271252		Y		Y		Y		Y

		12403		OFFSITE DRUG TESTING (DOC)		W1153		REGIONAL TOXICOLOGY SERVICES		2009		36610		ESD-PUGET SO		SCH		456		142		64		0		Y		Y		Y		Y
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Office of State Procurement - Prebid Conference Registration
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State Procurement Officer Roz Knox
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12/14/2009

Offsite Drug Testing Rebid

State Statute (RCW 9.73.030) prohibits nonconsensual recording of conversations. Prior to recording any portion of this conference, please
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REFERENCE LABORATORIES






· Special Needs for Department of Corrections


· Hearing Officer Phone Consultation needed

· Up to 50% of Phone calls to SRL Scientists are from DOC

· Extensive data capture on test order form (Program, Reason for Testing, Housing Codes, etc), that are re-printed on test result, and available globally DOC’s custom excel reports


· DOC is switching to an instant drug screening procedure.  This is not a legally defensible test and long ago was eliminated on the advice of the State Toxicologist

· 4 drug profile w auto confirm (called “DOCNEW”) now priced at $5.60

· 24% positive rate for DOCNEW

· 80% positive rate if instant tested first, making the $5.60 price not sustainable (price must be increased)

· Special Needs of Children’s Administration


· Collection Site Management of 120+ UA Collection sites Statewide and Out-of-State

· On-line Test order form needed


· Shipping supplies to more Collection Sites than CA Has offices (excess transport & supply cost for the lab over a “usual” customer)


· “Geographically-flexible Test Ordering” is required by the CA (example:  A CA Social Worker in Vancouver can order a Client in Omak tested, with test report and billing going to the correct CA Region)


· Certifying Scientist and Customer Support phone calls at twice the volume in proportion to CA test volume

· Extensive Telephonic testifying, Attorney General office prep, and  2-4 "In-Person" testifying per month by Laboratory Expert (not a clerk)

· Expensive Legal Packet preparation for court cases


· Special DASA Needs


· High Positive Rate  > 49%  - expensive for laboratory due to specimens that are positive for multiple drugs and repeats due to high drug concentrations


· Billing must be to the State’s Medicaid Program using PIC numbers (patient by patient as a opposed to bulk billing for DOC and CA)

· 5-drug U-Pick profile needed (3 drugs fixed, end user chooses 2 more out of a menu)









2617 East L Street – Tacoma, Washington   98421  ·  800-442-0438 · Fx 253-552-1549
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 Offsite Drug Testing Rebid Stakeholders Meeting(s)

Contract# IFB 01109

		Date &

Time

		Topic

		Facilitator

		Desired Outcome



		9/23/09

		· Welcome/Introductions

· Agenda Overview




		Roz

		· Safety-Housekeeping


·  Specification Review



		

		· DOC Representatives

· Team Roles & Responsibilities




		Roy Gonzalez

		 Changes to current specifications

· Non-Disclosure


· Roles & Responsibilities


· Follow-up Meetings



		

		· DSHS Representatives

		Tim Kelly


Kevin Kukas

		



		

		· Evaluation Team


 

		Roz

  

		DOC Representatives






		10/8/09

		Follow-up Stakeholder Meet

Customer Communication




		Roz

		Create new IFB specifications shared among all DSHS programs and DOC



		

		DSHS Programs:


1. DASA/CA

2. HRSA


 

		Roz, Travis (HRSA), Tim Kelly (CA)

		Improved communication between agency customers  



		

		DOC Budget Reduced for rebid (by 1 million)

		Roy Gonzalez

		Develop a lucrative contract with reduced DOC budget through drug testing DOC process improvements 



		Drug Testing  Agency Requirement’s

		Review compiling all drug testing contracts into one contract for rebid

		Roz

		Information Sharing:


· What’s working well


· What’s not working well


· Highlight areas of interest 






		

		

		

		Share information, review specification changes & decisions; identify next steps















PAGE  
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(Agency letterhead)

STATE OF WASHINGTON

DEPARTMENT OF CORRECTIONS
P.O. Box 41100 = Olympia, Washingion 98504-1100

_ Declaration
Conflict of Interest and Confidential Information

This is to clarify that I have no interest with any person or in any firm, corporation or other business
entity that competes for contracts with Labor and Industries or is a cutrent contractor, nor have [
participated, directly or indirectly, by committee or as a consultant, advisor, employee, officer,
director, agent, trustee, or otherwise, in the development, implementation, or administration of any
- competitive procurement process with any firm in which I have a interest. For purposes of this

declaration, I understand “interest” to include any consideration or other thing of economic value,
including future consideration, as defined in RCW 42.52,

This is to also certify that I fully understand the confidential nature of the competitive procurement
process and the obligation imposed by Washington law upon the Labor and Industries to ensure a
competitive process that not only operates in fair and equitable manner, but that appears to be fair as
well. I agree, therefore, to maintain the confidences necessary to prevent unfair advantages to any
bidder or contractor engaged in a competition for Labor and Industries or Labor and Industries client
dollars and to further abide by all rules and prohibitions issued by Labor and Industries as they relate to
conflict of interest and confidentiality. Iunderstand that threshold prohibitions include the discussion,
evaluation; scoring, or status of any proposal(s), action(s) affecting any proposal(s), as well as the
copying and/or dissemination of any portion of any proposal, or of any information designated by
Labor and Industries as confidential to any person, firm, corporation, ot other business entity, at any
time prior to, during or after the procurement process. I also understand that I may be disqualified
from individual or group participation as a Labor and Industries advisor if I conduct myself in any
manner that would create even the appearance of bias or unfair advantage with, or on behalf of any

" competitive procurement contractor, potential contractor, agent, subcontractor, or other business entity,
whether through direct association with contractor representatives, indirect associations, through
recreational activities, or otherwise.

Reference # or description IFB 01109 — Offsite Drug Testing

Name: Roy Gonzalez ' Agency: DOC
Signed this 23 ﬂé day of WMML Year 2229

/.
=

“ Working Together for SAFE Communities”

sy Ao
Signaﬁre of Wluator or Co

Declaration - Roy Gonzalez

p a mecycled paper






STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES

1115 Washington Street SE » PO Box 45710
Olympia, WA 98504-5710 « FAX (360) 902-7903

Declaration
Conflict of Interest and Confidential Information

This is to clarify that I have no interest with any person or in any firm, corporation or other business
entity that competes for contracts with Labor and Industries or is a current contractor, nor have I
participated, directly or indirectly, by committee or as a consultant, advisor, employee, officer,
director, agent, irustee, or otherwise, in the development, implementation, or administration of any
competitive procurement process with any firm in which I have a interest. For purposes of this
declaration, I understand “interest” to include any consideration or other thing of economic value,
including futare consideration, as defined in RCW 42.52,

This is to also certify that I fully understand the confidential nature of the competitive procurement
process and the obligation imposed by Washington law upon the Labor and Industries to ensure a
competitive process that not only operates in fair and equitable manner, but that appears to be fair as
well. 1 agree, therefore, to maintain the confidences necessary to prevent unfair advantages to any
bidder or contractor engaged in a competition for Labor and Industries or Labor and Industries client
dollars and to further abide by all rules and prohibitions issued by Labor and Industries as they relate to
conflict of interest and confidentiality. T understand that threshold prohibitions include the discussion,
evaluation, scoring, or status of any proposal(s), action(s) affecting any proposal(s), as well as the
copying and/or dlssemmauon of any portion of any proposal, or of any information designated by
Labor and Industriés as confidential to any person, firm, corporation, or other business entity, at any
time prior to, during or after the procurement process. I also understand that I may be disqualified
from individual or group participation as a Labor and. Industries advisor if T conduct myself in any
manner that would create even the appearance of bias or unfair advantage with, or on behalf of any
competitive procurement contractor, potential contractor, agent, subcontractor, or other business entity,
whether through direct association with contractor representatives, indirect associations, through
recreational activities, or otherwise.

Reference # or description IFB 01109 — Offsite Drug Testing

Name: Kevin Kukas Agency: DSHS - CA

Signed this mz g d of, /(/m?@nj ML Year lOO

/A

Slgnature “of Evaluator or Committee Advisor

Declaration - Kevin Kukas - DSHS - CA.docx
o - ' ¥





STATE OF WASHINGTON

DEPARTMENT OF SOCIAL AND HEALTH SERVICES

1115 Washington Street SE « PO Box 45710
Olympia, WA 98504-5710 « FAX (360) 962-7903

Declaration
Conflict of Interest and Confidential Information

This is to, clarify that I have no interest with any person or in any firm, corporation or other business
entity that competes for contracts with Labor and Industries or is a current contractor, nor have [
participated, directly or indirectly, by committec or as a consultant, advisor, employee, officer,
- director, agent, trustee, or otherwise, in the development, implementation, or administration of any
competitive procurement process with any firm in which I have a interest. For purposes of this
declaration, T understand “interest” to include any consideration or other thing of economic value,
including fature consideration, as defined in RCW 42.52.

This is to also certify that 1 fully understand the confidential nature of the competitive procurcment
process and the obligation imposed by Washington law upon the Labor and Industries to ensure a
competitive process that not only operates in fair and equitable manner, but that appears to be fair as
well. 1 agree, therefore, to maintain the confidences necessary to prevent unfair advantages to any
bidder or contractor engaged in a competition for Labor and Industries or Labor and Industries client
dollars and to further abide by all rules and prohibitions issued by Labor and Industries as they relate to
conflict of interest and confidentiality. I understand that threshold prohibitions include the discussion,
evaluation, scoting, or status of any proposal(s), action(s) affecting any proposal(s), as well as the
copying and/or dis;sem;l_nation of any portion of any proposal, or of any information designated by
Labor and Industries as confidential to any person, firm, corporation, or other business entity, at any
time prior to, during or after the procurement process. I also understand that I may be disqualified
from individual or group participation as a Labor and Industries advisor if I conduct myself in any
manner that would create even the appearance of bias or unfair advantage with, or on behalf of any
competitive procurement contractor, potential contractor, agent, subcontractor, or other business entity,
whether through direct association with contractor representatives, indirect associations, through
recreational activities, or otherwise.

Reference # or description IFB 01109 Offsite Drug Testing

Name: Tim Kelly Agency: DSHS - CA

Signed this F,i LIT[L day of U\)E) MTYGEH‘ M

{
N/
NW/%
Signamwmee Advisor \

Declaration - Tim Kelly - DSHS - CA.docx






{Agency letterhead)

Declaration
Conflict of Interest and Confidential Information

This is to clarify that I have no interest with any person or in any firm, corporation or other business
entity that competes for contracts with Labor and Industries or is a current contractor, nor have I
- participated, directly or indirectly, by committee or as a consultant, advisor, employee, officer,
director, agent, trustee, or otherwise, in the development, implementation, or administration of any
competitive procurement process with any firm in which I have a interest. For purposes of this
declaration, T understand “interest” to include any consideration or other thing of economic value,
including future consideration, as defined in RCW 42.52,

This is to also certify that I fully understand the confidential nature of the competitive procurement
process and the obligation imposed by Washington law upon the Labor and Industries to ensure a
competitive process that not only operates in fair and equitable manner, but that appears to be fair as
well. 1 agree, therefore, to maintain the confidences necessary to prevent unfair advantages to any
bidder or contractor engaged in a competition for Labor and Industries or Labor and Industries. client
dollars and to further abide by all rules and prohibitions issued by Labor and Industrics as they relate to
conflict of interest and confidentiality. I understand that threshold prohibitions include the discussion,
_evaluation, scoring, or status of any proposal(s), action(s) affecting any proposal(s), as well as the
copying and/or dissemination of any portion of any proposal, or of any information designated by
Labor and Industries as confidential to any person, firm, corporation, or other business entity, at any
time prior to, during or after the procurement process. [ also understand that I may be disqualified
from individual or group participation as a Labor and Industries advisor if T conduct myself in any
manner that would create even the appearance of bias or unfair advantage with, or on behalf of any
competitive procurement coniractor, potential contractor, agent, subcontractor, or other business entity,
whether through direct association with contractor representatives, indirect associations, through
recreational activities, or otherwise.

Reference # or description IFB 01109 — Offsite Drug Testing

Name: Cory Redman Agency: DSHS/Juvenile

Sigﬂed thlS 2’0 day Of ‘)‘a‘JAM}\‘éf Year Qro ] O

Signatufc;g' Evaluator or Committee Advisor

Declaration 01109
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STATE OF WASHINGTON


DEPARTMENT OF GENERAL ADMINISTRATION


OFFICE OF STATE PROCUREMENT


210 11th Ave SW Room 201GA Building ( Olympia, Washington 98504-1017 


http://www.ga.wa.gov

PART ONE

INVITATION FOR BID (IFB) 

CONTRACT #01109 – OFFSITE DRUG TESTING SERVICES

		Solicitation/Contract Number

		Pre-bid Conference Date & Time

		Bid Due Date and Time



		#01109

		December 14, 2009   10:00 AM

		December 30, 2009 2:00 PM





Rosalind Knox


Contracts Specialist

Phone (360) 902-7489

Fax (360) 586-2426


E-mail:
 Rosalind.knox@ga.wa.gov 




To request this information in alternative formats call (360) 902-7400, or TDD (360) 664-3799.


http://www.ga.wa.gov/webs/


BIDS MUST BE RECEIVED & STAMPED ON OR BEFORE THE DUE DATE AND TIME AT THIS LOCATION:

Office of State Procurement

210 11th Avenue SW, Rm. 201


Olympia WA 98504-1017


Section One        Solicitation Overview and Scope


Section Two        Special Terms and Conditions 


Section Three     Specifications and/or Technical Requirements


Section Four       Price Worksheet(s)

Section Five        Bidder’s Authorized Offer


                              Bidder Profile


                              Bidder Checklist


                              Contract Execution


Visit our Internet Site at http://www.ga.wa.gov/purchase/
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4SECTION ONE



41.
SUMMARY OF OPPORTUNITY



41.1.
PURPOSE



41.3.
CONTRACT TERM



51.4.
ESTIMATED USAGE



51.5.
AWARD



51.6.
NO COSTS OR CHARGES



51.7.
NO BEST AND FINAL OFFER



52.
SOLICITATION OVERVIEW



52.1.
ACQUISITION AUTHORITY



63.
TIMELINE



63.1.
PROCUREMENT SCHEDULE



63.2.
PROJECTED SCHEDULE OF EVENTS



73.3.
PRE-BID CONFERENCE



74.
PREPARATION OF BIDS OR PROPOSALS



84.1 Due date and time:



8A.    FORMAT:



8B.    IDENTIFICATION AND DELIVERY:



84.2
BID/PROPOSAL OPENING PROTOCOL



       94.3
CONTRACT INFORMATION AVAILABILITY AFTER AWARD



94.4
BID PRICING



94.5
MISCELLANEOUS EXPENSES



95.
EVALUATION AND AWARD PROCESS



95.1
EVALUATION



105.2
EVALUATION PROCESS



125.3
SELECTION OF APPARENTLY SUCCESSFUL BIDDER



125.4
NOTIFICATION OF APPARENTLY SUCCESSFUL BIDDER



13SECTION TWO



13SPECIAL TERMS AND CONDITIONS



131.
SAMSHA REQUIREMENTS



132.
ELECTRONIC CAPABILITIES



133.
GENERAL TESTING REQUIREMENTS



144.
ADDITIONAL LAB TEST REQUIREMENTS (PRIMARILY DSHS)



145.
“CONFIRMATION ONLY” ANALYSIS (PRIMARILY DOC)



156.
SAMPLE RETENTION



157.
ORDER FORMATS



158.
TEST RESULT REPORTING



169.
SPECIMEN CONTAINER SUPPLIES AND TRANSPORTATION



1610.
SPECIMEN COLLECTION REQUIREMENTS (DSHS):



1711.
BILLING



1812.
MANAGEMENT SERVICES: REPORTING AND BILLING



1913.
TRAINING



2014.
CURRENT INFORMATION/TECHNOLOGY



2015.
TECHNICAL ASSISTANCE



2016.
PRICE ADJUSTMENTS



2017.
PRICE PROTECTION



25SECTION THREE



30SECTION FOUR



33SECTION FIVE



40I.
PARTIES



40II.
ENTIRE AGREEMENT



40III.
ORDER OF PRECEDENCE, INCORPORATED DOCUMENTS, CONFLICT AND CONFORMITY



40Incorporated documents:



40IV.
 ORDER OF PRECEDENCE



41V.
 LEGAL NOTICES



42VI.
 LIENS, CLAIMS AND ENCUMBRANCES



42VII.
 AUTHORITY TO BIND



42VIII. COUNTERPARTS






SECTION ONE

1. SUMMARY OF OPPORTUNITY 


1.1. PURPOSE


The purpose of this solicitation is to establish a state contract for the as needed purchase of offsite drug testing services primarily for the Department of Corrections and Department of Social and Health Services – Children’s Administration.

This is a replacement contract for current Contract #12403 which is scheduled to expire in February, 2010 having been extended the maximum years allowable.  

A major change from the previous contract is that Department of Corrections will be transitioning to onsite drug testing with a contractor providing “confirmations only” for positives when necessary.      

1.2. PURCHASERS 


General Use


The resulting contract is for use by all members of the Washington State Purchasing Cooperative (WSPC) including where applicable:  State Agencies, Institutions of Higher Education, Political Subdivisions, and Non-Profit Corporations.  This contract will also be available for use by Oregon’s Department of Administrative Services Cooperative Purchasing Program (ORCPP).


While use of the contract by Political Subdivisions and Non-Profit Corporations that are members of the WSPC and ORCPP members is optional, the Office of State Procurement encourages them to use state contracts.  Their use of the contracts may significantly increase the purchase volume.  Their orders are subject to the same contract terms, conditions and pricing as state agencies.  The Office of State Procurement accepts no responsibility for orders or payment by WSPC members.


A list of WSPC members is available at https://fortress.wa.gov/ga/apps/coop/Default.aspx 


A list of current authorized ORCPP members is available at:


http://www.oregon.gov/DAS/SSD/SPO/docs/orcpp-member-list.pdf

Please reference Section Two, Special Terms and Conditions, Attachment A for a usage   report of current contract purchasers which includes past dollar purchases for years 2007 and 2008.

1.3. CONTRACT TERM 


The initial term of this contract is two years from date of award with the option to extend for additional term(s) or portions thereof.  Extensions for each additional term(s) or portion thereof shall be exercised at the sole discretion of the Purchasing Activity upon written notice to the Contractor.  The total contract term, including the initial term and all subsequent extensions, shall not exceed six years unless an emergency exists and/or special circumstances require a partial term extension.  The State reserves the right to extend with all or some of the contractors, solely determined by the State.

1.4. ESTIMATED USAGE 


Based on past and/or projected usage, it is estimated that purchases over the initial term of the Contract will approximate $3,400,000.00. This estimate was provided solely for the purpose of assisting Bidders in preparing their Response.  Orders will be placed only on an as needed basis.


The State of Washington does not represent or guarantee any minimum purchase.  

1.5. AWARD


Only one (1) successful Bidder will be identified via this procurement. The Purchasing Activity intends to award only one (1) Contract unless bidders’ responses indicate ability to service and/or be competitive for only specific regions of the state. In that event, regional awards may be considered if deemed to be within the state’s best interest.

1.6. NO COSTS OR CHARGES


Costs or charges under the proposed Contract incurred before the Contract is fully executed will be the sole responsibility of the Bidder.


1.7. NO BEST AND FINAL OFFER


The Purchasing Activity reserves the right to make an award without further discussion of the Response submitted; i.e., there will be no best and final offer request. Therefore, the Response should be submitted on the most favorable terms that Bidder intends to offer.


2. SOLICITATION OVERVIEW 

2.1. ACQUISITION AUTHORITY


The Washington State Department of General Administration (GA), or Purchasing Activity issues this Invitation for Bid (IFB) acting under the authority of its enabling legislation Revised Code of Washington (RCW) 43.19 which establishes GA and regulates the manner in which state agencies may acquire general goods and services. 

2.2. SOLICITATION AMENDMENTS


Prior to submittal due date and time, the Purchasing Activity reserves the right to change portions of this IFB.  Any changes or corrections will be by one or more written amendment(s), dated, attached to or incorporated in and made a part of this solicitation document. All changes must be authorized and issued in writing by the Procurement Coordinator. If there is any conflict between amendments, or between an amendment and the IFB, whichever document was issued last in time shall be controlling. Only Bidders who have properly registered and downloaded the original solicitation directly via WEBS system will receive notification of amendments and other correspondence pertinent to the procurement. 


2.3. CONTRACT FORMATION


A Bid or Proposal submitted in response to this Solicitation is an offer to contract with the Purchasing Activity. A Bid or Proposal becomes a contract only when legally awarded and accepted in writing by the Purchasing Activity.


2.4. INCORPORATION OF DOCUMENTS INTO CONTRACT


This Solicitation document, any subsequent Amendments and the Bidder’s response will be incorporated into the resulting Contract.    

2.5. RIGHT TO CANCEL


The Purchasing Activity reserves the right to cancel or reissue all or part of this Solicitation at any time as allowed by law without obligation or liability.


2.6. NON-ENDORSEMENT AND PUBLICITY


In selecting a Bidder to supply the Products/Services specified herein to the state of Washington Purchasers, neither the Purchasing Activity nor the Purchasers are endorsing the Bidder’s Products or Services, nor suggesting that they are the best or only solution to their needs.

3. TIMELINE

3.1. PROCUREMENT SCHEDULE

The dates listed below represent the projected procurement schedule.  The Purchasing Activity reserves the right to change the schedule.  Notification of amendments to the procurement schedule prior to bid opening, will be sent electronically to all properly registered users of the Department of General Administration’s Washington Electronic Business Solution (WEBS) www.ga.wa.gov/webs who downloaded this IFB from WEBS.  


Changes to the Procurement Schedule after Bid Opening may be communicated to all bidders reflecting the change.

3.2. PROJECTED SCHEDULE OF EVENTS 

		Date

		Time

		Event



		11/24/09

		11:00 am

		Issue Solicitation document (Available for download from www.ga.wa.gov/webs )



		12/10/09

		4:00 pm

		Question and Answer Period



		12/14/09

		10:00 am

		Bidder Pre-Bid Conference 



		12/22/09

		4:00 pm

		Amendment issued, if applicable (bidders should begin checking the website for any amendments)



		12/30/09

		2:00 pm

		Bids Due



		1/5/10

		

		Evaluation begins



		1/20/10

		

		Anticipated award date





NOTE: Bid information, including price sheets, will not be available for public disclosure until after award of the contract consistent with RCW 43.19.1911(8).  At bid due date and time, only the name of the Bidder and time of Bid receipt will be read aloud.  After award, information regarding results of the solicitation may be obtained by contacting the Procurement Coordinator.


3.3. PRE-BID CONFERENCE


An optional pre-bid conference to address solicitation requirements will be held at the time and location indicated below.  While attendance is not mandatory, Vendors are encouraged to attend and actively participate.  If interpretations, specifications, or other changes to the solicitation are required as a result of the conference, the Procurement Coordinator will issue an amendment that will be posted on WEBS.  


Assistance for disabled, blind or hearing-impaired persons who wish to attend is available with prior arrangement with the Office of State Procurement (OSP).  Contact the Procurement Coordinator identified on the face page of this Invitation For Bid.

		Pre Bid Date:

		December 14, 2009



		Pre Bid Time:

		10:00 AM



		Pre Bid Location:

		General Administration 

Office of State Procurement


210 11th Ave SW; Room 201


Olympia, WA 98504-1017





For a site map to the Capitol Campus, click http://www.ga.wa.gov/images/Campus-Map.pdf

Driving directions and parking information http://www.ga.wa.gov/campus/parking.htm

4. PREPARATION OF BIDS 


4.1 Due date and time:


Original, signed (in ink), sealed Bids must be received as set forth in Section 3.1 PROCUREMENT SCHEDULE at the specified location identified below on or before the specified date and time.  Time of receipt will be determined by the official time stamp located at the Purchasing Activity.  If a Bid is late or received at a location other than that specified, it shall be rejected and returned unopened.  In the event the official time clock is unavailable, the bid clerk may establish the official time and take reasonable steps to ensure the integrity of the Bid receipt is preserved.


A. FORMAT: 


In addition to a hard copy submittal, Bidder is required to submit an electronic copy (CD).  In the event that the hard copy of the price worksheets and an electronic copy of the price worksheets do not agree, the hard copy will prevail. Hard copy Bids and Proposals must be legible and completed in ink or with electronic printer or other similar office equipment, and properly signed by an authorized representative of the Bidder.  Electronic Bids and Proposals must be submitted in the format described in the solicitation.  All changes and/or erasures shall be initialed in ink.  Unsigned Bids and Proposals will be rejected on opening unless satisfactory evidence was submitted clearly establishing the Bidder’s desire and intent to be bound by the Bid or Proposal, such as a signed cover letter.  Incomplete or illegible Bids and Proposals may be rejected.


Note: In a joint effort to save costs, reduce waste and produce energy savings, bidders are encouraged to use double-sided printing and recyclable materials.  Bidders are highly encouraged to refrain from submitting Bids in 3-ring binders, spiral bindings, and/or other non-recyclable presentation folders.


B. IDENTIFICATION AND DELIVERY:  

To facilitate proper delivery and processing, Responses must be delivered in sealed envelopes, boxes or other method of containment.  Sealed Bids should be clearly identified on the outside of the package with the following information to the Purchasing Activity at the address below:


		Bidder’s Address

		

		Department of General Administration

Office of State Procurement



		Solicitation Number 01109

		

		Rosalind Knox, Procurement Coordinator



		Opening date and time

		

		December 30, 2009 2:00 PM





4.2 BID OPENING PROTOCOL

Only the name of the Bidder and the time of receipt are read aloud at the time of the Bid opening.  The reading does not determine award of the contract, responsibility of the Bidder, or responsiveness of the Bid or Proposal. Bidder attendance at the Bid opening is not required.


4.3 CONTRACT INFORMATION AVAILABILITY AFTER AWARD

Upon award, electronic notification may be sent to all bidders. After award, information regarding results of the solicitation may be obtained by accessing www.ga.wa.gov  or by contacting the procurement coordinator. Bidders may submit a public disclosure request to either schedule an appointment to review the procurement file or obtain specific documents.

4.4 BID PRICING 


Bid prices must include all cost components needed for the delivery of the goods and/or services as described in this Solicitation document.  All costs associated with the goods and/or services specified must be incorporated into the price of the Response to this IFB. 


Failure to identify all costs in a manner consistent with the instructions in this IFB is sufficient grounds for disqualification.


The State makes no volume commitment in this solicitation.  The proposed pricing levels should reflect the market provided by the Contract resulting from this solicitation.

During contract period, pricing shall remain firm and fixed for at least 365 calendar days after effective date of contract award.  

4.5 MISCELLANEOUS EXPENSES 

Expenses related to day-to-day performance under any Contract, including but not limited to, travel, lodging, meals, incidentals will not be reimbursed to the Bidder.

5.  EVALUATION AND AWARD PROCESS

5.1 EVALUATION

The Bidder(s) who meets all of the IFB requirements and receives the highest number of total points as described in this section will be declared the Successful Bidder by the Purchasing Activity.


No rejection notice will be sent to unsuccessful Bidders. Bidders whose bids are determined to be non-responsive will be rejected and will be notified of the reasons for such rejection.

Contract award shall be made to the Responsive and Responsible Bidder with the highest score based on the evaluation and award criteria established herein and subject to consideration of all factors identified in RCW 43.19.1911.


Subject to the provisions of RCW 43.19.1911 and Chapter 236-48 WAC, the Purchasing Activity reserves the right to: (1) Waive any informality; (2) Reject any or all Bids, or portions thereof;(3) Accept any portion of the items bid unless the Bidder stipulates all or nothing in their Bid; (4) Cancel a solicitation and re-solicit Bids; (5) Negotiate with the lowest Responsive and Responsible Bidder to determine if that Bid can be improved for the Purchaser; (6) Award on an all or none consolidated basis taking into consideration ”lifecycle costs”; and (7) Award in aggregate when in the best interest of the state.

To aid in the Response evaluation process, after Response due date and time, the Purchasing Activity may require individual bidders to appear at a date, time and place determined by the Purchasing Activity for the purpose of conducting discussions to determine whether both parties have a full and complete understanding of the nature and scope of contractual requirements.  In no manner shall such action be construed as negotiations or an indication of the Purchasing Activity’s intention to award.


5.2 EVALUATION PROCESS

Phase One - Initial Determination of Responsiveness


Responses will be reviewed initially by the Procurement Coordinator to determine on a pass/fail basis compliance with administrative and mandatory requirements as specified herein. The evaluation teams will only evaluate and score Responses meeting these requirements.

The State reserves the right to determine at its sole discretion whether Bidder’s response to an administrative or mandatory requirement is sufficient to pass. If, however, all responding Bidders fail to meet any single Mandatory item, the Purchasing Activity will cancel the solicitation and reject all bids. 

Pursuant to RCW 43.19,1911 (9), in determining Bidder responsibility, the following elements may be given consideration:


The ability, capacity, and skill of the Bidder to perform the contract or provide the service required;


The character, integrity, reputation, judgment, experience, and efficiency of the Bidder;


Whether the Bidder can perform the contract within the time specified;


The quality of performance of previous contracts or services;


The previous and existing compliance by the Bidder with laws relating to the contract or services;


Such other information as may be secured having a bearing on the decision to award the contract:


During Response evaluation, the Purchasing Activity reserves the right to make reasonable inquiry to determine the responsibility of any Bidder.  Requests may include, but are not limited to, financial statements, credit ratings, references, record of past performance, clarification of Bidder’s offer, and on-site inspection of Bidder's or Bidder's subcontractor's facilities.  Failure to respond to said request(s) may result in Response being rejected as non-responsive.

Phase Two – Scoring of Non-Cost Factors (500 points possible)

Only Responses that pass the Initial Determination of Responsiveness review as stated above will be further evaluated based on the requirements in this Solicitation. 

Bidder’s response (and any applicable attachments) to Section Three, Service Capabilities will be evaluated and scored by a team comprised of DOC and DSHS staff. Bidder’s total score will be mutually agreed upon by team members, documented and then provided to the Procurement Coordinator. The following areas have been assigned point values as shown:

		Experience

		70 points



		Customer Service

		90 points



		Transition Plan and Training

		35 points



		Methods of Analysis

		115 points



		Chain of Custody and Tampering

		50 points



		Test Results and Reporting Requirements

		140 points



		Total

		500 points





Phase Three – Scoring of Cost Factors (500 points possible)

 Bidder’s response to Section Four, Price Sheets will be evaluated by the Procurement Coordinator and a total Bid Price determined based upon the estimated volumes specified.  If a prompt payment discount for 30 days or more is offered, total bid price will be reduced by that amount. Any applicable preferences or reciprocity penalties will then be applied. The Bidder providing the lowest total cost at that point will receive 500 points, which each successive bidder then receiving points proportionate to the lowest bid (i.e.: if second lowest bid is 10% higher than the lowest bid, they will receive only 90% of the available points which is 450 points).


Phase Four – Determination of Total Scores (1000 points possible)


The Procurement Coordinator will add each bidder’s scores for non-cost and cost together to determine their total score. If necessitated by bid responses, this will be conducted by region.

5.3 SELECTION OF APPARENTLY SUCCESSFUL BIDDER

The Bidder with the highest total score will be declared the Apparent Successful Bidder.  The Purchasing Activity may enter into contract negotiations with the Apparent Successful Bidder.


5.4 NOTIFICATION OF APPARENTLY SUCCESSFUL BIDDER

All Bidders responding to this solicitation will be notified when the Purchasing Activity has determined the Apparent Successful Bidder. 


The date of announcement of the Apparent Successful Bidder will be the date of the notification from the Purchasing Activity. 


SECTION TWO

SPECIAL TERMS AND CONDITIONS


1. SAMSHA REQUIREMENTS

To be considered responsive to this IFB, bidder’s lab must meet or exceed SAMSHA

 requirements. The apparent successful bidder(s) may be required to provide evidence of


 Certification upon request of the Procurement Coordinator.

2. ELECTRONIC CAPABILITIES

Successful contractor will be required to provide purchasers a web based system enabling them to order tests online, receive result notification and obtain historic reports. System must include ability to recognize people across systems. If system is not completely functional to meet the state’s requirements at time of contract award, contractor will be provided a three month time period to improve it.

3. GENERAL TESTING REQUIREMENTS


Contractor shall conduct an initial Immuno-assay screen or similar screen (as approved by Contract Program Manager) on all collected urine specimens. Adulterants, (Creatinine, pH, Nitrite levels, and specific gravity) basic immunoassay screens for other drugs may be requested. 


DOC requires a five panel drug test as follows:


· Amphetamines/Methamphetamines – 500 ng/ml (current cutoff level is 1000 ng/ml)

· Cannabinoids (THC) – 15 ng/ml (current cutoff level is 20 ng/ml)

· Cocaine - 150 ng/ml (current cutoff level is 300 ng/ml)

· Opiates – 2000 ng/ml (current cutoff level is 2000 ng/ml)


· Benzodiazepine – 100 ng/ml (current cutoff level is 200 ng/ml)

DOC may require all specimens screened positive to be automatically confirmed using GC/MS (Gas Chromatography/Mass Spec.) DOC also requires quantitative results on all GC/MS results. The past positive rate has been approximately 23% (average) for DOC statewide for the last quarter. All collection of specimens is observed.

Two additional drug tests may be selected by DOC as follows: (Bidder to indicate additional cost, if any, in Section Four, Price Sheets)


· Barbiturates


· Propoxyphene


DSHS requires a six panel drug test as follows:


· Amphetamines/Methamphetamines

· Benzodiazepines


· Cocaine


· Marijuana


· Opiates


· Oxycodone

One additional drug test may be selected by DSHS as follows: (Bidder to indicate additional cost, if any, in Section Four, Price Sheets)

· Barbiturates

· Methadone


· Propoxyphene


· Ethanol (alcohol)


Confirmations (GC/MS, LC/MS or GC for Ethanol) will be automatic on all drugs that screen positive.

4. ADDITIONAL LAB TEST REQUIREMENTS (PRIMARILY DSHS)

Immuno-E+G (500ng)*:  test method: immunoassay screen with positives automatically confirmed at a separate fee (a test to expand the detection of alcohol to 48 – 72 hours prior to current date).  Confirmation (LC/MS) will be automatic for all E+G’s that screen positive. 

Hair Follicle:  a test to expand the detection of alcohol and other drugs two to three months prior to current date.  Bidder to provide cost in Section Four, Price Sheets.

5. “CONFIRMATION ONLY” ANALYSIS (PRIMARILY DOC)

For on-site drug testing by purchaser, contractor will be required to provide “Confirmation Only” GC/MS analysis of specimens screened positive by on-site drug tests. Drugs not on the routine panels will also be confirmed under this “Confirmation Only” category. (Bidder to provide cost in Section Four, Price Sheets).

6. SAMPLE RETENTION


Urine specimens which have been confirmed positive will be frozen and retained by the contractor for a period of not less than six months after results have been reported to the purchaser.  On purchaser’s written request, individual samples shall be kept frozen and stored until final disposition of any court action.


7. ORDER FORMATS


At no additional cost, contractor shall customize order forms/formats to meet purchaser’s specific requirements, be they electronic or hard copy. 

8. TEST RESULT REPORTING

Interactive voice results are unacceptable. How results are to be reported by contractor will be at purchaser’s option and shall be verbal, faxed, delivered, mailed or able to be electronically down loaded. 

Reporting of test results will meet the following minimum criteria beginning with receipt of the specimen:


1. Not more than 24 hours for negative screens


2. Not more than 48-72 hours for confirmed positives


3. Not more than 48 hours for “confirmations only”

The method(s) of test result notifications may be updated if an alternate method is deemed to be more cost efficient and in the best interest of the purchaser.


For DOC, some results will need to be reprinted on test result forms that are made globally available on DOC’s custom excel reports

For DSHS, at a minimum, the contractor shall be able to fax reports on the screening and confirmation results to the requesting Department Social Worker.    The report shall be mailed within twenty-four (24) hours of receiving the urine specimen at the Test Center. All confirmation results shall be mailed within forty-eight (48) hours of receipt of the specimen.  Retest results shall be faxed within forty-eight (48) hours of request.  

9. SPECIMEN CONTAINER SUPPLIES AND TRANSPORTATION

All supplies, including specimen samples and shipping materials will be provided at no additional cost to the state (to include those materials necessary for processing/mailing onsite tests).

Contractor will provide all necessary supplies for sample collection and transportation, which are unique to the service provided.  This shall include, but not be limited to, 60 ml wide mouth urine leak proof bottles with re-sealable caps, tamper resistant sealing tapes, specimen tamperproof bag with absorbent pad, transportation containers and labels. Specimen containers must include temperature strips.  Contractor must be willing to accept urine samples from the agency contracted on-site vendor at no additional costs.  

Supplies, including orders forms, will be provided within one week after purchaser request. After a location has established a regular usage pattern for supplies, contractor will monitor usage and automatically ship adequate supplies to purchaser’s location in advance of the requests.


For the bulk of the purchasers (please see DSHS’s requirements below), the contractor shall provide courier service (at no additional cost to purchaser) to all locations that have an average pick-up of at least five samples per pickup. Schedules for pickup will be established by mutual agreement between the purchaser and contractor, according to the individual location’s needs.

For all locations requiring courier service, specimens shall be picked up Monday through Friday and will occur during normal agency working hours.


All samples not picked up by courier service shall be submitted to the test site via prepaid mailers. The contractor shall arrange transportation so that the specimen shall be in transit to the test site no more than two days from the collections sites. If the contractor can demonstrate a special transportation problem from a rural site, an exception to the two day requirement may be requested to the purchaser. The specimen transportation and mailers shall conform to all applicable laws and regulations. All specimen transportation shall be at no additional cost to the purchaser.

10. SPECIMEN COLLECTION REQUIREMENTS (DSHS):

The ASB must be able to facilitate collections under the following conditions: 
- Order for cause



- Randomized collection to include notification to CA of no shows or failures to collect


· The Contractor shall establish at least one (1), qualified Collection Site in the catchment area for each   CA office.  Currently, there are approximately 150 collections sites across the state.  


· A standard cost for specimen collection may range from $10 to $15. Variations shall require written authorization from the CA contract manager. The collection site and the test site that are not in same location, the Contractor shall provide for the transportation of urine specimen from the collection site to the test site.


· All collections must be observed.  Specimen collections must meet all of the related College of American Pathologist (CAP) standards.


· The contractor shall instruct all collection site staff and subcontractors involved with the urine specimen in procedures to maintain a legally defensible chain of custody of the specimen.  


· CA values the ability for sites to make collection at times outside of the standard workweek, to include weekends and evenings. Variations in open and closed hours may be negotiated in written protocols with the local CA office.  

11. BILLING


DOC requires that all facilities billings occur monthly and be forwarded to the applicable business offices.


DSHS requires that the contractor shall bill by the month in which the screens/tests were conducted. The bills shall be batched by month, CA region office and authorizing social worker.  Billings shall be submitted monthly on a Department Invoice Voucher (A19-1A) form to the regional business manager for the region where the authorization originated.  The A19-1A shall include:


· Contract number

· CA office from where the referral originated

· Name of authorizing Social Worker

· Client’s name

· Case number

· Specimen Identification number

· Date of Screen/test

· The drug panel that was screen tested

· Test Cost

For all other purchasers, billing will be directly to their invoicing address in the timeframes and/or formats mutually agreed upon.

12. MANAGEMENT SERVICES: REPORTING AND BILLING


Since specific reporting requirements may change according to the changing needs of the purchasers, contractor must ensure flexibility and timeliness in providing report formats and content consistent with purchaser’s requirements.


 DOC management reports at a minimum shall include:  must be timely and meet US Federal VOITIS standards for drug testing. Reports are required to be provided in both graphic and numeric form.


      Reports must be specific, easy to read, provided both electronically and via hard copy on a monthly basis, and/or be provided quarterly and/or annually that meet the following standards:


· Statewide, regional and site specific detail including total number of tests performed and a breakdown by Program Type (DOSA, canine, cause, transfer, random, EFV, CD Tx):

· Positive results in same categories to include total numbers, rate and percentage by region and site;

· Time analysis of all trends by region and site;

· Site specific testing compliance per DOC Policy of the Seven Program Types which would include the policy established for inferred values (provided by DOC) compared with actual tests given (by Program Type), variance number for positives and negatives, expected costs versus actual costs

· A summary of monthly billings shall be sent to DOC Headquarters to the attention of the Drug Testing Manager.

DSHS reports at a minimum shall include:


· Source of referral – Social Worker’s name and CA office

· Client’s name

· Case Number

· Tests performed, test dates, results and interpretation

· The results shall be quantified in a way that a layman can understand if the client has been using the drug in question.

· Use of toxicologist services (reference Section Four, Price Sheets). Contractor shall provide the services of a toxicologist by telephone, fax or email to address problems or concerns regarding screen/test results or procedures used by the contractor.

13. TRAINING


DOC:  contractor representatives may be required to call and/or visit DOC facilities and other purchasers upon request to provide training.

DSHS:  the contractor shall provide training on the collection process and testing to both collection site personnel and CA staff, and as needed, to court related people such as local Attorney General Staff, judges, commissioners and defense attorneys.


For DSHS Collection sites; the contractor will provide whatever training is necessary to assure that the people taking urine collections know the College of American Pathologists standards or standards agreed upon by the Department Program Manager, for collections and how to process them. Training will include the conditions of this contract that relate to collections.


CA Staff:  the contractor shall collaborate with the CA contact person from each region to train CA staff on how to use the contract. The training shall include at a minimum the following topics:


· Forms

· Collection process

· Collection safe guards

· Specimen transportation

· Confirmation testing

· Re-testing

· Test result notification

· Reports

· Test result consultation

· Regional authorization process

· Bill/payment process

If a transition of contractors is required as a result of this IFB, new contractor may be required to provide training seminars at five DOC locations and thirty-five DSHS locations throughout the state. Training dates, length and format will be mutually agreed upon by contractor and purchasers.

14. CURRENT INFORMATION/TECHNOLOGY

Contractor shall communicate and assure that current trends, state of the art processes and relevant issues are brought to the attention of purchasers in a timely manner to guarantee purchaser is receiving the most current research-based information and technology available.

15. TECHNICAL ASSISTANCE 


Contractor shall have staff available by phone or email for questions related to, but not limited to: ordering tests, specimen collection, UA testing and interpreting test results.

16. PRICE ADJUSTMENTS 


At least ninety calendar days before the end of the initial one year term of this Contract, Contractor may propose purchase Price and maintenance and support (service) rate increases by written notice to the Purchasing Activity’s Contract Administrator. Price adjustments may be taken into consideration by the Purchasing Activity’s Contract Administrator when determining whether to extend this Contract.  Price Increases will not be considered without supporting documentation sufficient to justify the requested increase.  Contractor shall provide a detailed breakdown of their costs upon request.  Approved price adjustments shall remain firm for 365 calendar days thereafter.

17. PRICE PROTECTION


Contractor agrees all the Prices, terms, warranties, and benefits provided in this Contract are comparable to or better than the terms presently being offered by Contractor to any other governmental entity purchasing the same quantity under similar terms. If during the term of this Contract, Contractor shall enter into contracts with any other governmental entity providing greater benefits or more favorable terms than those provided by this Contract, Contractor shall be obligated to provide the same to Purchaser for subsequent purchases.


During the contract period, any price declines at the manufacturer’s level or cost reductions to contractor shall be reflected in a reduction of the contract price retroactive to the date the price decline or cost reduction was available to the contractor.

EXISTING PURCHASERS


Based upon usage reports provided by the current supplier, the following entities are those who utilized the current contract during the years 2007 through 2008: (PS = Political Subdivision).  *A list of DSHS locations will be provided to successful contractor upon contract commencement. It is estimated there are approximately thirty-five locations throughout the state.

ATTACHMENT A USAGE REPORT


		Customer

		2007-2008 Purchases



		Administrator for the Courts

		$1,256



		Secretary of the  State

		$598



		Governor’s Office of Indian Affairs

		$42,143



		Office of the State Treasurer

		$20,354



		Salaries for Elected Officials

		$2,761



		Adams County (PS)

		$612



		Asotin County (PS)

		$89



		Chelan County (PS)

		$712



		Clallam County (PS)

		$5,483



		Clark County (PS)

		$5,041



		Health Care Authority

		$6,724



		Cowlitz County (PS)

		$2,446



		Franklin County (PS)

		$234



		Grant County (PS)

		$279



		Grays Harbor County (PS)

		$1,905



		Island County (PS)

		$6



		Horse Racing Commission

		$1,381



		Jefferson County (PS)

		$705



		King County (PS)

		$59,382



		Klickitat County (PS)

		$97



		Lewis County (PS)

		$396



		Mason County (PS)

		$1,948



		Pend Oreille County (PS)

		$1,611



		Pierce County (PS)

		$4,882



		San Juan County (PS)

		$2,488



		Skamania County (PS)

		$410



		Snohomish County (PS)

		$23,272



		Stevens County (PS)

		$593



		Thurston County (PS)

		$19,289



		Whatcom County (PS)

		$5,892



		Whitman County (PS)

		$1,832



		Yakima County (PS)

		$4,189



		Department of General Administration

		$11,549



		State Accountancy Board

		$392



		Board of Industrial Insurance Appeals

		$675



		Liquor Control Board

		$22,783



		City of Auburn (PS)

		$13,481



		City of Kent (PS)

		$3,347



		Washington State Patrol

		$8,742



		City of Fife (PS)

		$540



		City of Olympia (PS)

		$3,487



		Department of Labor & Industries

		$8,749



		City of Walla Walla (PS)

		$1,264



		City of Ferndale (PS)

		$463



		City of Lakewood (PS)

		$401



		Department of Social and Health Services*  (see  below)

		$1,072,141 - previous 


 $2.4 million - anticipated



		Department of Health

		$2,894



		Department of Veterans  Affairs

		$3,178



		Department of Corrections**  (see potential purchaser locations below)

		       $2,048,417 – previous


       $1,048,417 - anticipated



		Washington State University

		$437



		Puget Sound School District (PS)

		$216



		Department of Transportation

		$17,312



		Department of Agriculture

		$1,561



		Employment Security Department

		$5,797



		Centralia College

		$4,390



		Olympic College

		$433



		Non Profit Organizations (unidentified)

		$140,336



		Political Subdivisions (unidentified)

		$857,000



		                                                                                          Grand Total:

		$5,069,286 (24 months)





PRIMARY PURCHASER

The following locations have been identified as “tentative” locations subject to change for Department of Correctional facilities, primary purchasers:


		Northeast

		



		Clarkston

		Colfax



		Colville

		Ephrata



		Spokane Field (Moses Lake)

		Okanogan



		Othello

		Spokane Valley



		Spokane

		Community Place (Spokane)



		Spokane OMMU

		Spokane



		Brownstone (Spokane-Work Release)

		Eleanor Chase (Spokane Work Release)



		Moses Lake

		C.O.P.S West (Spokane)



		T.O.P.C.O.P.S (Spokane)

		C.O.P.S East Central (Spokane



		C.O.P.S NE (Spokane)

		Neighborhood Supervision (Spokane)



		Northeastern (Walla Walla)

		Airway Heights Corrections Center



		Coyote Ridge Corrections Center

		Pine lodge Corrections Center



		Northwest

		



		Bellingham

		Bellingham Work Release



		Everett Day Reporting

		Everett (OMMU)



		Everett

		San Juan (Friday Harbor)



		Lynnwood

		Marysville



		Monroe

		Mt. Vernon



		Oak Harbor

		Port  Angeles



		Jefferson County/Pt Haddock

		Northwest (Seattle)



		Pioneer Work Release (Seattle)

		Clallam Bay Corrections Center



		Olympic Corrections Center

		Twin Rivers Corrections Center (TRU)



		Twin Rivers Corrections Center (SOU)

		Monroe Corrections Center (TRU)



		Monroe Corrections Center (SOU)

		



		Southeast

		



		Ellensburg (DCC)

		Ellensburg



		Goldendale

		Kennewick



		Pasco

		Tri-Cities (Work Release)



		Sunnyside

		Toppenish



		Walla Walla

		Wenatchee



		Yakima Drug

		Yakima



		Ahtanum View (Work Release)

		Washington State Penitentiary (3 locations)



		Ahtanum View Corrections Center

		



		Southwest

		



		Bremerton

		Chehalis



		Longview

		Longview (Work Release)



		Montesano

		Olympia



		Olympia (Work Release)

		Olympia Central



		Port Orchard

		Peninsula (Port Orchard Work Release)



		Raymond

		Shelton



		Skamania County (Stevenson)

		SW Regional (Tacoma)



		Vancouver (Unit 1)

		East Vancouver (OMMU)



		Clark County (Work Release)

		Vancouver Central



		Cedar Creek Corrections Center

		Larch Corrections Center



		East Vancouver Central Pre-Release

		



		West Central

		



		Auburn

		Bellevue



		Burien

		Federal Way



		Kent Field Office

		West Central (OCO Lakewood)



		Lakewood

		Lakewood (OCO)



		Puyallup

		Renton



		Capitol Hill (Seattle)

		Seattle (OMMU)



		Northgate

		SE Seattle



		West Seattle

		S.T.A.R.T. (Seattle)



		Downtown Seattle

		Seattle Warrants



		Bishop Lewis House (Seattle)

		Helen B. Ratcliff House (Seattle)



		Reynolds (Work Release Seattle)

		Seattle M.I.S.T.



		Seattle Day Reporting

		Madison Inn (Work Release Seattle)



		Northgate Outstation (Shoreline)

		Tacoma Unit  1



		Tacoma Unit 2

		Pierce County Transition (Tacoma)



		Lincoln Park (Work Release – Tacoma)

		Progress House (Work Release – Tacoma)



		Rap House (Work Release – Tacoma)

		Tacoma PCSOU



		Washington Corrections Center for Women

		Washington Corrections Center (Shelton)



		Tacoma Pre-Release (Steilacoom)

		McNeil Island Corrections Center



		Special Commitment Center (Steilacoom)

		





SECTION THREE

SERVICE CAPABILITIES

NON-COST EVALUATION FACTORS

		

		Bidders to provide a detailed written narrative addressing the following:

		Points Available

		Bidder’s  Narrative (expand cell if necessary)



		

		EXPERIENCE

		

		



		1.

		Current volume of all services provided and any required accommodations necessary to meet the state’s requirements if awarded the contract




		25

		



		2.

		Length of time in business, current testing methodologies employed for which substances

		15

		



		3.

		Laboratory Certifications


a. Provide copy of most recent evaluations, audits, certifications and their findings (Provide as an Attachment labeled “Experience, item 4a”)

b. Does bidder follow SAMHSA standards for forensic testing of specimens?


c. Does bidder follow CAP standards for forensic testing of specimens?




		 30

		



		

		(Total possible points this section: 70)

		

		



		

		CUSTOMER SERVICE

		

		



		4.

		Provide details on sample transportation to include chain of custody and turnaround time for reporting of results

		15

		



		5.

		What additional drugs can your firm test?

		5

		



		6.

		Describe telephone support; toll free number, hours available and types of services available

		15

		



		7.

		Legal support:


a. Documentation to show that in previous court cases, reagents and equipment used were sufficient for forensic purposes (Provide as an Attachment labeled “Customer Service, item 7a”)

b. Demonstrate success in court testimony relative to the validity of test results and 

c. Methodologies



		20

		



		8.

		Describe process to assure the integrity of samples and procedures regarding questionable procedures

		20

		



		9.

		Submit a list of all labs and locations that will be used to fulfill contract requirements (Provide as an Attachment labeled “Customer Service, item 9”)



		10

		



		10.

		Provide a sample Management Report (Provide as an Attachment labeled “Customer Service, item 11”)

		5

		



		

		(Total possible points this section: 90)



		

		



		

		TRANSITION PLAN AND TRAINING

		

		



		11.

		Fully describe proposed implementation and transition plan if awarded contract, which should include, but is not limited to; staffing, training, distribution of supplies and forms, timelines and dates relative to tentative contract startup date




		25

		



		12. 

		Submit copy of training materials (Provide as an Attachment labeled “Transition Plan and Training, item 2”)

		10

		



		

		(Total possible points this section: 35)



		

		



		

		METHODS OF ANALYSIS

		

		



		13.

		Provide a detailed description that explains in layperson terms the processes of analysis used, why they are state of the art and the best option for the state. Include scientific documentation to support. If utilizing kits, describe how they are being used to the manufacturer’s specifications

		25

		



		14. 

		Describe how the lab will determine and report the differences between prescribed narcotics and illicit drugs of similar molecular makeup detected in sample

		10

		



		15.

		Explain how PH, creatinine, specific gravity and nitrates found in the samples can be interpreted to provide insight on the integrity of the sample. Denote normal ranges for Ph, creatinine, specific gravity and nitrite levels and what are acceptable levels for a valid specimen. Describe willingness to provide legal testimony as needed if adulterated, substituted or diluted specimen results are challenged

		25

		



		16.

		Describe criteria for specimen rejection and the handling of rejected specimens as well as reporting requirements

		5

		



		17.

		For the drugs specified herein, provide a chart (may be provided as an Attachment labeled “Methods of Analysis, item 5”) indicating the following:


a. Initial screen:  methodology, including instruments and/or equipment used and adulteration testing


b. Confirmation: methodology, including instruments and/or equipment used


c. Cutoff and sensitivity levels for each drug for both the initial screen and the confirmation


d. How lab is able to identify exactly which amphetamine is found, i.e.;  MDA, MDMA, Methamphetamine; how the lab is able to identify exactly which opiates are found, i.e.; codeine, morphine, oxycodone,  hydrocodone, hydromorphone and how to determine whether the presence of these is related to listed prescription medications or the use of illicit heroin


e. How many controls your labs run and what is the false positive rate for each analytical method

		50

		



		

		(Total possible points this section: 115)



		

		



		

		CHAIN OF CUSTODY AND TAMPERING

		

		



		

		Contractor will be required to provide a secure chain of custody for handling and processing of specimens.  Procedures should be such that they will be acceptable by a court of law. Provide information regarding:




		

		



		18.

		Protocol and processes utilized to assure secure chain of custody procedures to include whether or not procedures have been found to be acceptable in a court of law




		20

		



		19.

		Processes utilized for questionable or tampered specimens



		10

		



		20.

		Sample of proposed forms and logs ensuring chain of custody is intact from time specimens are picked up by the courier and of the custody of the purchaser (provide as an Attachment labeled “Chain of Custody and Tampering, item 3”)



		20

		



		

		(Total possible points this section: 50)




		

		



		

		TEST RESULTS – REPORTING REQUIREMENTS

		

		



		21.

		Describe how reports will be issued to purchasers and the timeliness, turnaround for how quickly purchasers will receive negative results, confirmations of positive screens and confirmation only results for onsite tests. Please provide a detailed explanation of processes available for DSHS social workers to access results on-line and how to manage on-line result reporting that includes:  email notification to the requesting social worker that results are available; and how to access historic results

		140

		



		

		(Total possible points this section: 140)



		

		



		

		GRAND TOTAL (possible points: 500)

		

		





SECTION FOUR

PRICE WORKSHEET(S)

		

		

		

		

		

		



		

		

		

		

		

		



		

		Primary Purchaser

		Description

		Estimated 2 years Usage

		Price Per Test

		Total



		1.

		DOC

		Five Drug Screen Testing 




		100,000

		$

		$



		2.

		DSHS

		Six Drug Screen Testing



		15,000

		

		



		3.

		DSHS

		One Additional Test  to item 2 for Barbiturates, Methadone, Propoxyphene or Ethanol 




		45,000


 

		$

		$



		4.

		DSHS

		Immuno-E+G (500ng) test

		100  



		$



		$



		5.

		DSHS

		Hair Follicle test 




		100




		$

		$



		6.

		DOC

		“Confirmations Only” for on-site testing with positive screen results (reference Section Two, Clause #5) - DOC



		20,000

		$

		$



		7.

		Other

		Testing Screens for entities other than DOC and DSHS:


a. One drug screen


b. Two drug screen


c. Three drug screen


d. Four drug screen


e. Five drug screen


f. Six drug screen


g. Seven drug screen




		10,000


10,000


5,000


5,000


1,000


1,000


1,000

		$_________


$_________


$_________


$_________


$_________


$_________


$_________

		$_________


$_________


$_________


$_________


$_________


$_________


$_________



		8.

		Other

		“Confirmations Only” for entities other than Department of Corrections



		5,000

		$__________

		$_________



		9.

		DSHS

		CA - Toxicologist Services

		100 hours

		$____for ___


$____for ___


$____for___


specify time and cost increments; 

i.e.:


-  5 minute


-  10 minute 


 -  15 minutes 



		$





		

		

		

		

		

		



		10.

		

		CA -  Legal Services 

(Bidder to provide detailed service and cost increments)

This section will not be a factor in the cost evaluation score due to unknown quantities.  


Legal Services will be supported by one of the following:

1. Expert Services

2. Administrative Services

3. Per Cost breakout

Expert Services:


· Telephonic Testifying


· Attorney General Office Prep


· In-Person testifying by Laboratory Expert


Administrative Services:


· Customer Support

· Legal Packet preparation for court cases



		

		$____for ___


$____for ___


$____for___


specify time and cost increments; 

i.e.:


increments


-  5 minute


-  10 minute


 -  15 minute 

		$






		

		

		

		

		TOTAL:

		$





SECTION FIVE

BIDDER’S AUTHORIZED OFFER (BIDDER SIGNATURE PAGE)

Issued by the State of Washington


CERTIFICATIONS AND ASSURANCES


We make the following certifications and assurances as a required element of the Response, to which it is attached, affirming the truthfulness of the facts declared here and acknowledging that the continuing compliance with these statements and all requirements of the IFB are conditions precedent to the award or continuation of the resulting Contract.

1. We have read, understand and agree to abide by all information contained in Part II, Competitive Procurement Standards

 

[image: image2.emf]Competitive  Procurement Standards.doc




2. The prices in this Response have been arrived at independently, without, for the purpose of restricting competition, any consultation, communication, or agreement with any other offeror or competitor relating to (i) those prices, (ii) the intention to submit an offer, or (iii) the methods or factors used to calculate the prices offered. The prices in this Response have not been and will not be knowingly disclosed by the offeror, directly or indirectly, to any other offeror or competitor before Contract award unless otherwise required by law. No attempt has been made or will be made by the offeror to induce any other concern to submit or not to submit an offer for the purpose of restricting competition. However, we may freely join with other persons or organizations for the purpose of presenting a single Bid or Proposal.


3. The attached Response is a firm offer for a period of ninety days following the Response Due Date specified in the IFB, and it may be accepted by the Purchasing Activity without further negotiation (except where obviously required by lack of certainty in key terms) at any time within the ninety day period. In the case of protest, our Response will remain valid for 120 days or until the protest and any related court action is resolved, whichever is later.


4. In preparing this Response, we have not been assisted by any current or former employee of the state of Washington whose duties relate (or did relate) to the State's solicitation, or prospective Contract, and who was assisting in other than his or her official, public capacity. Neither does such a person nor any member of his or her immediate family have any financial interest in the outcome of this Response. (Any exceptions to these assurances are described in full detail on a separate page and attached to this document.)


5. We understand that the State will not reimburse us for any costs incurred in the preparation of this Response. All Responses become the property of the State, and we claim no proprietary right to the ideas, writings, items or samples unless so stated in the Response. Submission of the attached Response constitutes an acceptance of the evaluation criteria and an agreement to abide by the procedures and all other administrative requirements described in the solicitation document.


6. We understand that any Contract awarded, as a result of this Response will incorporate all the solicitation requirements. Submission of a Response and execution of this Certifications and Assurances document certify our willingness to comply with the Contract terms and conditions appearing in Parts I and II, if selected as a contractor. It is further understood that our standard contract will not be considered as a replacement for the terms and conditions appearing in Parts I and II of this solicitation.


7. We are not submitting proposed Contract exceptions  


8. The authorized signatory below acknowledges having read and understood the entire solicitation and agrees to comply with the terms and conditions of the solicitation in submitting and fulfilling the offer made in its Bid.


9. By submitting this Bid, Bidder hereby offers to furnish materials, supplies, services and/or equipment in compliance with all terms, conditions, and specifications contained in this solicitation.


The signatory below represents that he/she has the authority to bind the company named below to the Bid submitted and any contract awarded as a result of this solicitation.


		

		

		



		Bidder Signature

		

		Company Name



		

		

		



		Title

		

		Date





BIDDER PROFILE


COMPANY INFORMATION


1. CONTRACTOR INFORMATION: Provide the information requested below, which will be used for contract administration purposes:

		Legal Business Name: 

		



		Federal Tax Identification number:

		



		WA State Department of Revenue Registration Tax number:

		



		Company Internet URL Address (if available):

		



		Company Mailing Addresses: 

		



		Orders to be sent to:

		



		Billing will be from:

		



		Payment to be sent to:

		



		Authorized Representative:

		Name:

		



		2. 

		Phone:

		



		

		Fax:

		



		

		Email:

		





PURCHASING COOPERATIVE MEMBERS

POLITICAL SUBDIVISIONS: bidder agrees to sell the goods and services on this contract to political subdivisions which are members of the State of Washington Purchasing Cooperative (WSPC): Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  

NONPROFIT CORPORATIONS: Bidder agrees to sell the goods and services on this contract to self-certified nonprofit corporations which are members of the State of Washington Purchasing Cooperative (WSPC):   Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
 

 OREGON PURCHASING COOPERATIVE PURCHASING PROGRAM: Bidder agrees to sell the goods and services on this contract to political subdivisions and nonprofit organizations which are members of the State of Oregon Cooperative Purchasing Program (ORCPP): Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  


RECIPROCITY 

Firms bidding from California only: Is your firm currently certified as a small business under California Code, Title 2, Section 1896.12?  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  


REFERENCES 

Provide a minimum of three (3) commercial or governmental references for which Bidder has delivered goods and/or services similar in scope as described in the IFB.  


		1) Agency/Company Name:

		



		Address:




		



		Contact Person:

		



		Telephone:

		



		E-Mail:

		



		Product Provided /Approx. Dollar Cost

		





		2) Agency/Company Name:

		



		Address:




		



		Contact Person:

		



		Telephone:

		



		E-Mail:

		



		Product Provided /Approx. Dollar Cost

		





		3) Agency/Company Name:

		



		Address:




		



		Contact Person:

		



		Telephone:

		



		E-Mail:

		



		Product Provided /Approx. Dollar Cost

		





SUBCONTRACTORS

Identify any subcontractors who will perform services in fulfillment of contract requirements; the nature of services to be performed and include federal tax identification (TIN) number for each subcontractor.  The state encourages creative partnerships with small businesses; woman and minority owned.

		Name/Address/Contact/Phone

		T.I.N.:

		Brief description of the nature of Service Provided (e.g. testing, sampling, pick-up, etc):



		

		

		



		

		

		



		

		

		





SALES & ORDERING INFORMATION 


		Sales Representative(s):  Indicate below the contact information and specific territories covered:



		Name:

		

		Name:

		



		Telephone:

		

		Telephone:

		



		Toll Free No.

		

		Toll Free No.

		



		Mobile Phone

		

		Mobile Phone

		



		Territory 

		

		Territory

		



		Fax:

		

		Fax:

		



		Email:

		

		Email:

		





PAYMENT TERMS: Prompt Payment Discount_______% 30 days. Net 30 days

(Note: Prompt payment discount periods equal to (or greater than) 30 calendar days will receive consideration and bid pricing will be reduced (for evaluation purposes only) by the amount of that discount(s).


Please indicate if PPD applies to payments made by Credit Card:  Yes____   No____


       PURCHASING (CREDIT) CARDS ACCEPTED:  Yes  FORMCHECKBOX 
  No  FORMCHECKBOX 
  


(Washington State Purchasing card is VISA) If yes, please list cards accepted:


  FORMCHECKBOX 
 Visa    FORMCHECKBOX 
 Master Card    FORMCHECKBOX 
 American Express    FORMCHECKBOX 
 Discover    FORMCHECKBOX 
 Other_________________

BIDDER CHECKLIST

		This checklist is provided for Bidder's convenience only and identifies the documents to be submitted with each Response.  Any Response received without any one or more of these documents may be rejected as being non-responsive.






		

		



		One hard copy and one electronic copy (CD) of your bid response must be submitted

		



		

		



		Section Three:      Service Capabilities and related Attachments:

                                “Experience, Item 4a”; “ Customer Service, Item 7a;


                                Item 9 and item 11”; “Transition Plan and Training, Item 2”; 


                                 “Methods of Analysis Item 5”; and “Chain of Custody and 


                                 Tampering, Item 3”

		 FORMCHECKBOX 




		Section Four:        Price Sheets

		 FORMCHECKBOX 




		Section Five:         Bidder’s Authorized Offer


                                Bidder Profile

		 FORMCHECKBOX 




		                                Contract Execution

		 FORMCHECKBOX 




		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		



		

		





CONTRACT EXECUTION

I. PARTIES 


This Contract (“Contract”) is entered into by and between the state of Washington, acting by and through the Department of General Administration, an agency of Washington State government located at 210 11th Avenue SW, Room 201 GA Bldg, Olympia, WA  98504 and [Contractor], a [corporation/sole proprietor or other business form] licensed to conduct business in the state of Washington (“Contractor”), located at [Contractor address] for the purpose of providing offsite drug testing services.

II. ENTIRE AGREEMENT 


This Contract document and all subsequently issued amendments comprise the entire agreement between the Purchasing Activity and the Contractor.  No other statements or representations, written or oral, shall be deemed a part of the Contract. 


This Contract sets forth the entire agreement between the parties with respect to the subject matter hereof and except as provided in the section titled Contractor Commitments, Warranties and Representations, understandings, agreements, representations, or warranties not contained in this Contract or a written amendment hereto shall not be binding on either party. Except as provided herein, no alteration of any of the terms, conditions, delivery, Price, quality, or Specifications of this Contract will be effective without the written consent of both parties.


III. ORDER OF PRECEDENCE, INCORPORATED DOCUMENTS, CONFLICT AND CONFORMITY 

Incorporated documents:

Each of the documents listed below is, by this reference, incorporated into this Contract as though fully set forth herein. 


a. The Purchasing Activity’s Solicitation document 01109 with all attachments and exhibits, and all amendments thereto

b. Contractor’s response to the Solicitation 01109 dated [date]; 


The terms and conditions contained on Purchaser’s Order Documents, if used; and


All Contractor or manufacturer publications, written materials and schedules, charts, diagrams, tables, descriptions, other written representations and any other supporting materials Contractor made available to Purchaser and used to affect the sale of the Product to the Purchaser.

IV. ORDER OF PRECEDENCE

In the event of a conflict in such terms, or between the terms and any applicable statute or rule, the inconsistency shall be resolved by giving precedence in the following order:


a. Applicable Federal and State of Washington statutes and regulations


b. Mutually agreed written amendments to this Contract


c. This Contract, Number 01109

d. The Purchasing Activity’s Solicitation document with all attachments and exhibits, and all amendments thereto


e. Contractor’s response to the Solicitation


f. Any other provision, term, or materials incorporated into the Contract by reference.


Conflict:  To the extent possible, the terms of this Contract shall be read consistently.  


Conformity:  If any provision of this Contract violates any Federal or State of Washington statute or rule of law, it is considered modified to conform to that statute or rule of law.


V. LEGAL NOTICES 


Any notice or demand or other communication required or permitted to be given under this Contract or applicable law (except notice of malfunctioning Equipment) shall be effective only if it is in writing and signed by the applicable party, properly addressed, and either delivered in person, or by a recognized courier service, or deposited with the United States Postal Service as first-class mail, postage prepaid, certified mail, return receipt requested, via facsimile or by electronic mail, to the parties at the addresses and fax numbers, e-mail addresses provided in this section. For purposes of complying with any provision in this Contract or applicable law that requires a “writing,” such communication, when digitally signed with a Washington State Licensed Certificate, shall be considered to be “in writing” or “written” to an extent no less than if it were in paper form.

		To Contractor at:

		To Purchasing Activity at:



		[Contractor]

		State of Washington


Department of General Administration



		Attn: 


[Contractor's Representative]

		Attn:  


Rosalind Knox, Contracts Specialist


Office of State Procurement


210 11th Avenue SW, Room 201


Olympia, WA  98504



		

		



		

		



		[Contractor address]



		



		Phone:  

		Phone:  (360) 902-7489



		Fax:     

		Fax:       (360) 586-2426



		E-mail:   

		E-mail:   Rosalind.knox@ga.wa.gov 







Notices shall be effective upon receipt or four (4) Business Days after mailing, whichever is earlier. The notice address as provided herein may be changed by written notice given as provided above.


In the event that a subpoena or other legal process commenced by a third party in any way concerning the Equipment or Services provided pursuant to this Contract is served upon Contractor or Purchasing Activity, such party agrees to notify the other party in the most expeditious fashion possible following receipt of such subpoena or other legal process. Contractor and Purchasing Activity further agree to cooperate with the other party in any lawful effort by the other party to contest the legal validity of such subpoena or other legal process commenced by a third party.


VI. LIENS, CLAIMS AND ENCUMBRANCES 


All materials, equipment, supplies and/or services shall be free of all liens, claims, or encumbrances of any kind, and if the Purchasing Activity or the Purchaser requests, a formal release of same shall be delivered to the respective requestor.


VII. AUTHORITY TO BIND 


The signatories to this Contract represent that they have the authority to bind their respective organizations to this Contract.


VIII. COUNTERPARTS 


This Contract may be executed in counterparts or in duplicate originals. Each counterpart or each duplicate shall be deemed an original copy of this Contract signed by each party, for all purposes. 


In Witness Whereof, the parties hereto, having read this Contract in its entirety, including all attachments, do agree in each and every particular and have thus set their hands hereunto.

This Contract is effective this _____day of ______________, 2___.

This is a Partial/Total award for: _________________


		Approved

		

		Approved



		State of Washington


Department of General Administration

		

		[Contractor]



		

		

		



		Signature

		

		Signature



		

		

		



		Print or Type Name                                   Date

		

		Print or Type Name                                    Date





Title
Title

Rev. 20080318
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4I.
STANDARD DEFINITIONS Revised 06/02/03




7II.
STANDARD INSTRUCTIONS TO BIDDERS Revised 06/02/03




9III.
STANDARD TERMS AND CONDITIONS (T’s & C’s) Revised 07/31/06








This booklet contains Standard Terms and Conditions, Definitions, and Instructions to Bidders.



Competitive procurement documents including Invitations for Bids (IFB), Request for Quotation (RFQ), and Request for Proposal (RFP), will include sections of this booklet by reference.  This means the referenced sections apply to the procurement and to contracts resulting from the procurement process.  You do not have to attach copies of the applicable sections with the IFB, RFQ, or RFP you submit. 



Each section will indicate its revised date.  The competitive procurement document will indicate the revised date of the applicable sections.  It is your responsibility to read and understand the latest revisions. 



Do not dispose of this document until it is revised.  Sections will be revised separately since it contains standards; you may refer to the referenced sections for every bid or proposal you submit.



4I.
STANDARD DEFINITIONS Revised 06/02/03




41.
ALTERNATE




42.
BID




43.
BIDDER




44.
CONTRACT




45.
CONTRACTOR




46.
CONTRACTOR'S REPRESENTATIVE




47.
CONVENIENCE CONTRACT




48.
EQUAL




49.
FREE ON BOARD (FOB) DESTINATION




410.
LEAD TIME




411.
MANDATORY CONTRACT




512.
NONPROFIT CORPORATIONS




513.
POLITICAL SUBDIVISION




514.
PURCHASER




515.
RECOVERED MATERIAL CONTENT PRODUCTS




516.
STATE AGENCY




517.
STATE PROCUREMENT OFFICER (SPO)




518.
SUPPLIER




519.
SUBCONTRACTOR




6II.
STANDARD INSTRUCTIONS TO BIDDERS Revised 06/02/03




61.
BIDDER’S RESPONSIBILITIES




62.
QUESTIONS & INQUIRIES




63.
PREPARATION OF BID




64.
WITHDRAWAL OR MODIFICATION OF BID




65.
BID OPENING




66.
AWARD




77.
CONTRACT FORMATION




78.
INTERNET BIDDERS




79.
Affirmative efforts to increase MWBE’s participation by




8III.
STANDARD TERMS AND CONDITIONS (T’s & C’s) Revised 07/31/06




81.
ENTIRE AGREEMENT




82.
CONFLICT AND SEVERABILITY




83.
ANTITRUST




84.
NONDISCRIMINATION




85.
WORKERS RIGHT TO KNOW




96.
GIFTS AND GRATUITIES




97.
RIGHTS AND REMEDIES




98.
INSTATE PREFERENCE-RECIPROCITY (This paragraph does not apply to request’s for quotation’s)




99.
PROTESTS




1010.
SAVE HARMLESS




1011.
PERSONAL LIABILITY




1012.
SUPERVISION AND COORDINATION




1013.
ADVERTISING




1114.
SUBCONTRACTS/ASSIGNMENT




1115.
TAXES, FEES AND LICENSES




1116.
WARRANTIES




1217.
LIENS, CLAIMS AND ENCUMBRANCES




1218.
DELIVERY




1219.
INSPECTION AND REJECTION




1220.
TITLE AND RISK OF LOSS




1221.
PERFORMANCE




1222.
IDENTIFICATION




1223.
CHARGES FOR HANDLING




1224.
INVOICING




1325.
PAYMENT




1326.
QUALITY STANDARDS




1327.
DETERMINATION OF RESPONSIBILITY




1328.
AWARD FACTORS




1429.
SUPPLIER REGISTRATION




1430.
CHANGES




1431.
ADDITIONS OR DELETIONS




1432.
CONTRACT SUSPENSION




1433.
BREACH, DEFAULT, TERMINATION




1534.
OPPORTUNITY TO CURE DEFAULT




1535.
LEGAL FEES




1536.
FORCE MAJEURE




1637.
MINORITY AND WOMEN'S BUSINESS ENTERPRISES (MWBE)




1638.
ESTABLISHED BUSINESS




1639.
LOWEST COST PURCHASE AUTHORITY (This paragraph applies only to mandatory use term contracts)




1640.
PROPRIETARY INFORMATION




1641.
OSHA AND WISHA REQUIREMENTS




1742.
TRAINING




1743.
DEFAULT CHARGES




1744.
INSURANCE








I. STANDARD DEFINITIONS Revised 06/02/03


This section contains definitions of some of the terms commonly used in our competitive procurements.  Additional definitions in WAC-236-48-003



1. ALTERNATE



Goods or services that deviate with respect to features, performance, or use from the goods or services specified in the procurement document.



2. BID



A written offer to perform a contract to provide goods or services to the State in response to an IFB.



3. BIDDER



A supplier who submits a bid to the State of Washington.



4. CONTRACT



An agreement, or mutual assent, between two or more competent parties with the elements of the agreement being offer, acceptance, and consideration.



5. CONTRACTOR



An individual, company, corporation, firm, or combination thereof with whom the State of Washington develops a contract for the procurement of goods or services.



6. CONTRACTOR'S REPRESENTATIVE



An individual designated by the bidder or Contractor to act on its behalf and with the authority to legally bind the bidder or Contractor concerning the terms and conditions set forth in bid and contract documents.



· Designation:  Bidder shall provide name, address, and phone number of contractor(s) representative as required in bid documents.



· Responsibility:  Contractor’s representative shall function as the primary point of contact, shall ensure supervision and coordination and shall take corrective action as necessary to meet contractual requirements.



· Availability:  Contractor’s representative, or designee, shall be available at all times during normal working hours throughout the term of the contract.



7. CONVENIENCE CONTRACT



A contract is established strictly to facilitate ordering without conducting repetitive solicitations.  Purchasers have the option to purchase elsewhere.



8. EQUAL



Goods or services that meet or exceed the quality, performance, and use of the brand, model, or specifications in the procurement document.



9. FREE ON BOARD (FOB) DESTINATION



State accepts legal title of goods at point of delivery.  Contractor determines mode of freight and accepts responsibility for payment of freight charges.  Contractor accepts responsibility for processing of freight claims.



10. LEAD TIME



The period of time between when the contractor receives the order and the agency receives the goods.



11. MANDATORY CONTRACT



A contract which state agencies, excluding colleges and universities, must use for the purchase of goods or services specified in the contract; colleges and universities who choose to purchase under RCW 28B.10.029 are not required to use this contract.  They may use this contract at their convenience.  State agencies do not have to use the contract if: 



Purchases are made under RCW 43.19.190(2).



RCW 43.19.190(2).  OSP has authorized agencies to purchase goods or services on state contract from non-contract suppliers, Per Section 3, Paragraph 39.



The minimum order quantity specified in the contract exceeds the agency’s needs.



The contractor cannot deliver required goods or services in time to meet agency needs.



12. NONPROFIT CORPORATIONS



An organization meeting all of the following qualifications:



Registration with the Secretary of State in the State of Washington as a Nonprofit Corporation;



Has Federal Tax Status as a 501(C) 3 Nonprofit Corporation;



Is receiving a portion of its funding directly from public agencies, either Federal, State of Washington, or Political Subdivisions of the State of Washington.



13. POLITICAL SUBDIVISION



Any unit of local government within the states of Washington and/or Oregon that receives state funds; e.g. cities, counties, school districts, special purpose districts, local service districts, is a member of the states’ purchasing co-op, and is authorized to purchase from state contracts by inter local agreements. For the state of Oregon, the term “political subdivision” includes nonprofit corporations and Institutions of higher education (e.g. Colleges and Universities, Community and Technical Colleges)



14. PURCHASER



Unless otherwise restricted by the Invitation for bid, includes all members of the State of Washington State Purchasing Cooperative (WSPC) and/or State of Oregon Cooperative Purchasing Program (DASCPP/ORCPP) including where applicable: State agencies, Political subdivisions of Washington or Oregon states, Qualified Non-profit Corporations, Institutions of higher education (e.g. College and Universities, Community and Technical Colleges) who choose not to purchase independently under RCW 23.B.10.029.



15. RECOVERED MATERIAL CONTENT PRODUCTS



· Post Consumer Waste is: Paper, paperboard, and fibrous wastes from buildings such as retail stores, office buildings, (and) homes, after the wastes have passed through their end-usage, as a consumer item, including:  used corrugated boxes, old newspapers, old magazines, mixed waste paper, tabulating cards, and used cordage; and All paper, paperboard, and fibrous wastes that enter and are collected from municipal solid waste; and; All other items containing plastics, yard waste, metals, glass, rubber, oil, or any other material that is suitable as feed stock in product manufacture, and; 



· Secondary Waste: including manufacturing and other wastes such as: Dry paper and paperboard waste generated after completion of the paper-making process, that is, those manufacturing operations up to and including the cutting and trimming of the paper machine reel into smaller rolls or rough sheets including:  envelope cuttings, bindery trimmings, and other paper and paperboard waste resulting from printing, cutting, forming, and other converting operations; bag, box, and carton manufacturing wastes; and butt rolls, mill wrappers, and rejected unused stock; Finished paper and paperboard from obsolete inventories of paper and paperboard manufacturers, merchants, wholesalers, dealers, printers, converters, or others; Wastes generated by the conversion of goods made from fibrous material, that is, waste rope from cordage manufacture, textile mill waste, and cuttings; and Fibers recovered from wastewater that otherwise would enter the waste stream.



16. STATE AGENCY



State Institutions, colleges, community colleges, technical colleges, college districts, and universities, the offices of the elective state officers, the supreme court, the court of appeals, the administrative and other departments of state government, and the offices of all appointive officers of the state.



17. STATE PROCUREMENT OFFICER (SPO)



An individual designated by the State of Washington, Department of General Administration, Office of State Procurement to act on behalf of the state to develop and administer contracts within the limits established by law.



18. SUPPLIER



A business that provides or furnishes goods, materials, or services.



19. SUBCONTRACTOR



A person or business who is providing or performing an essential aspect of the contract under the direction of the contractor.



II. STANDARD INSTRUCTIONS TO BIDDERS Revised 06/02/03


This section contains instructions regarding the preparation and submission of bids, proposals, or quotations.



1. BIDDER’S RESPONSIBILITIES



Read and understand the IFB, RFQ, RFP, and all attachments.



Seek clarifications if necessary.



Become familiar with, and abide by, applicable federal laws, state and local statutes, regulations, and ordinances.  



Visit delivery and service locations as required.  Become familiar with and verify any environmental factors that may impact current or future pricing.



2. QUESTIONS & INQUIRIES



All questions related to the IFB, RFQ, or RFP, shall be directed to the SPO.  Inquiries shall be in writing and shall reference the appropriate section and paragraph number.  Questions received less than ten (10) calendar days prior to bid opening may not be considered.  Only questions answered by written amendment are binding.  Oral interpretations have no legal effect.



3. PREPARATION OF BID



Due Date and Time: Original, signed, sealed bids must be received at the specified location on or before the specified date and time.  Late bids will be returned unopened.



Format:  Bids shall be submitted on the forms provided in the IFB, RFQ, or RFP, which may be copied.  Bids must be typewritten or in ink and signed in ink by the contractor’s authorized representative.  Incomplete or unsigned bids will be rejected with consideration of alternate action available per WAC 236-48-071.  Electronically submitted bids will not be accepted.



Note: In a joint effort to save costs, reduce waste and produce energy savings, Proposers are encouraged to use double-sided printing and recyclable materials.  Proposers are highly encouraged to refrain from submitting IFB/RFP responses in 3-ring binders, spiral bindings, and/or other non-recyclable presentation folders.



Prices:  Bidders shall extend unit pricing as required.  In the event of an error in the extension of prices, the unit price shall prevail.  Bid prices shall include all associated costs and remain firm for ninety calendar days after bid opening date.  Bid prices shall not include sales tax.



Identification:  Bid(s) must be submitted in a sealed envelope, addressed as shown below:



			Bidders Return Address



Bid Number:



Opening Date:



SPO Name


			Department of General Administration



Office of State Procurement



210 11th AVE SW Room 201 GA Building



PO Box 41017



Olympia WA  98504-1017








4. WITHDRAWAL OR MODIFICATION OF BID



Prior to submittal: Bid changes or modifications shall be initialed in ink by a contractor’s representative.



After submittal: At any time prior to the date and time set for opening, the bidder may, upon written request, modify or withdraw the bid.



After bid opening: No bid shall be altered or amended.  The Director or designee may allow a bid to be withdrawn if the bidder demonstrates that they miscalculated bid prices.  A low bidder, who claims error and fails to enter into a contract with the state, shall be prohibited from bidding on the same commodity or service if the requirement is subsequently rebid by the state.  Negligence in preparing a bid does not give a bidder the right to withdraw their bid after opening.



5. BID OPENING



Only the name of the bidder and the time of receipt are read aloud at the time of the bid opening.  The reading does not determine award of the contract.  All bids submitted become the property of the State and is a matter of public record.



For a site map to the Capitol Campus, click http://access.wa.gov/government/images/campus_map.jpg.  Driving directions and parking information http://www.leg.wa.gov/common/maps/parking.htm 



6. AWARD



Upon award, notification will be sent to all participating bidders.  Bid results will not be given over the phone.  Additional information may be obtained by:



· Download the Current Contract Information document (CCI) from OSP’s website or (see note below) or;



· Requesting a copy of the bid tabulation or;



· Reviewing the purchase/contract file after award.  



Note: Information on Central Stores contracts are not available at OSP’s website due to the fact that Central Stores is a resale activity.



7. CONTRACT FORMATION



Your bid response to the IFB, RFQ, or RFP, is an offer to contract with the state.  A bid response becomes a contract when officially accepted in writing by the state. 



8. INTERNET BIDDERS



If you received a copy of this bid through the Internet, please note that the system is designed to keep track of businesses that have received a specific document. Therefore, it is also the bidder's responsibility to check the Internet page for amendment, or modifications prior to submitting a bid or proposal. The state accepts no liability and will provide no accommodation to bidders who fail to check for amendment and submit inadequate or incorrect responses. Bidders should be sure to check the Amendment last issued field or contact the SPO to ensure they have the most recent information.



9. Affirmative efforts to increase MWBE’s participation by 



A. Mandatory Efforts Bidders/Proposers shall provide MWBE’s that express interest with adequate and timely information about plans, specifications, and requirements of the Contract.



B. Voluntary Efforts Bidders/Proposers/Contractors are encouraged to: 



· Break down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by MWBE’s and other small businesses.



· Establish delivery schedules, where the requirements of this contract permit, that encourage participation by MWBE’s and other small businesses.



· Reduce bonding requirements where practicable.



· Utilize the services of available minority community organizations, minority contractor groups, local minority assistance offices and organizations that provide assistance in the recruitment and placement of MWBE’s and other small businesses.



· Advertise for subcontractors or suppliers in a manner reasonably designed to provide MWBE’s capable of performing the work with timely notice of such opportunities. All advertisements should include a provision encouraging participation by MWBE firms.  Advertising may be done through general advertisements or by soliciting bids/proposals directly from MWBE’s.



The actions described in this section should supplement efforts to provide information to all qualified firms, and nothing in this section is intended to prevent or discourage the Bidders/Proposers/Contractors from inviting bids or proposals for participation from non-MWBE firms as well as MWBE firms.



III. STANDARD TERMS AND CONDITIONS (T’s & C’s) Revised 07/31/06


The terms and conditions in this section apply to all invitations to bid and requests for proposals and requests for quotations except as noted.



1. ENTIRE AGREEMENT



This document, including all amendment and subsequently issued change notices, comprises the entire agreement between the State Of Washington and the Contractor and shall be governed by the laws of the State Of Washington incorporated herein by reference.  The venue for legal action shall be the Superior Court for the State Of Washington, County of Thurston.  The state reserves the right to reject bids that propose alternate or additional terms and conditions.



2. CONFLICT AND SEVERABILITY  



Conflict:  In the event of conflict between contract documents and applicable laws, codes, ordinances or regulations, the most stringent or legally binding requirement shall govern and be considered a part of this contract to afford the state maximum benefits.  



Severability:  Any provision of this document found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of the document.



3. ANTITRUST 



The state maintains that, in actual practice, overcharges resulting from antitrust violations are borne by the purchaser.  Therefore, the Contractor hereby assigns to the state any and all claims for such overcharges except overcharges which result from antitrust violations commencing after the price is established under this contract and which are not passed on to the state under an escalation clause.



4. NONDISCRIMINATION



A. Employment: Acceptance of this contract binds the Contractor to the Terms and Conditions of Section 601, Title VI, Civil Rights Act of 1964, as may be amended: In that "No person in the United States shall, on the grounds of race, color, national origin, sex, or age, be excluded from participation in, be denied the benefits of, or be subject to discrimination under any program or activity receiving Federal financial assistance."  In addition, "No otherwise qualified handicapped individual in the United States shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance."  Unless exempted by Presidential Executive Order #11246, as may be amended or replaced and applicable regulations there under, Contractor shall not discriminate against any employee or applicant for employment.



B. Contracting: Contractors, Bidders, and Proposers shall not create barriers to open and fair opportunities for all businesses including MWBE’s to participate in all State contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction, and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, or the presence of any mental, or physical disability in an otherwise qualified disabled person.



5. WORKERS RIGHT TO KNOW



Recently passed "right to know" legislation required the Department of Labor and Industries to establish a program to make employers and employees more aware of the hazardous substances in their work environment.  WAC 296-62-054 requires among other things that all manufacturers/distributors of hazardous substances, including any of the items listed on this IFB, RFQ, or contract bid and subsequent award, must include with each delivery completed Material Safety Data Sheets (MSDS) for each hazardous material.  Additionally, each container of hazardous material must be appropriately labeled with:



The identity of the hazardous material,



Appropriate hazardous warnings, and



Name and address of the chemical manufacturer, importer, or other responsible party.



Labor and Industries may levy appropriate fines against employers for noncompliance and agencies may withhold payment-pending receipt of a legible copy of the MSDS.  It should be noted that OSHA Form 20 is not acceptable in lieu of this requirement unless it is modified to include appropriate information relative to "carcinogenic ingredients" and "routes of entry" of the product(s) in question.



6. GIFTS AND GRATUITIES



In accordance with RCW 43.19.1937 and 1939 and RCW 42.52.150 and 160, it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business practices to another to refrain from submitting a proposal.  Further RCW 43.19.1937 and the Ethics in Public Service Law, Chapter 42.52 RCW prohibits state officers or employees from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.



7. RIGHTS AND REMEDIES  



In the event of any claim for default or breach of contract, no provision in this document or in the bidder's offer shall be construed, expressly or by implication, as a waiver by the state of any existing or future right and/or remedy available by law.  Failure of the state to insist upon the strict performance of any term or condition of the contract or to exercise or delay the exercise of any right or remedy provided in the contract or by law, or the acceptance of (or payment for) materials, equipment or services, shall not release the Contractor from any responsibilities or obligations imposed by this contract or by law, and shall not be deemed a waiver of any right of the state to insist upon the strict performance of the contract.



8. INSTATE PREFERENCE-RECIPROCITY (This paragraph does not apply to request’s for quotation’s)



Pursuant to RCW 43.19.700-704 and WAC 236-48-085 the Department of General Administration has established a schedule of penalties applicable against firms submitting bids from states which grant a preference to their own in-state businesses.  The penalties are available on our website at  Reciprocity Preference Table 


The appropriate percentage penalty will be added to each bid bearing the address from a state with in-state preferences rather than subtracting a like amount from Washington State bidders.



This action will be used only for bid analysis and award. In no instances shall the increase be paid to a supplier whose bid is accepted.



9. PROTESTS



A. Grounds for Protest



For a protest to be considered, the protest must be based on:



· A matter of bias, discrimination or conflict of interest on the part of an evaluator; and/or



· Errors in computing the score; and/or



· Failure to follow procedures described in the procurement document or Office of State Procurement rules or policy requirements



B. Procedure:


Protests shall be filed and resolved in accordance with Washington Administrative Code (WAC) 236-48-141 through 143.



A protest regarding a matter which could have reasonably been known or discovered prior to award must be received prior to distribution of award information.  Protests filed prior to award are to be addressed to the Procurement Coordinator in charge of the solicitation.



A protest regarding a matter arising after the award must be received before 5:00 pm PST on the fifth (5) business day after the award information has been distributed.  Protests filed after the award are to be addressed to the Policy and Protest Manager, Office of State Procurement.


All protests must be in writing (E-mail will be accepted).



C. Format and Content:


Protests shall include:



· Information about the protesting bidder such as name of firm, mailing address, phone number and name of individual responsible for submission of the protest.  The protest letter must be submitted by an authorized agent of the vendor.


· The facts and arguments that are relied on as the basis for the protest


· Any relevant exhibits or evidence supporting the protest



· Specific reference to the grounds for the protest


· Description of the relief or corrective action requested


D. Review Process



Upon receipt of a protest prior to award, the State may postpone awarding the contract until the protest has been resolved.  Upon receipt of a protest after award, the State may suspend implementing the contract until the protest has been resolved.  Bidders agree not to institute court action until the protest has been resolved.



The State will perform an objective review of the protest.  The review shall consider the protest material submitted by the protestor and all other facts known to the State.



The State will render a written decision to the bidder within ten (10) business days after receipt of the protest, unless more time is needed.  The protesting bidder shall be notified if additional time is necessary.



If an award is cancelled as a result of a protest filed after award, the State shall not be liable to the awardee for, and the awardee shall not claim against the State, any alleged (a) bid preparation charges, (b) cost incurred to ensure that the awardees bid is responsive, (c) claims for anticipated lost profits, or (d) claims for damages.



E. Appeal Process



The State’s decision regarding a protest received prior to award may be appealed by the protesting bidder or the bidder(s) against whom a protest is made.  Such appeals are made to the Assistant Director of the Office of State Procurement.



The State’s decision to cancel an award as a result of a protest received after award may be appealed by the bidder whose award was cancelled.  Such appeals are made to the Director of the Department of General Administration



Appeals must be received before 5:00 pm on the fifth (5) business day after receipt by the bidder of the State’s protest decision.


The State will render a written decision to the bidder within ten (10) business days after receipt of the appeal, unless more time is needed.  The appealing bidder shall be notified if additional time is necessary.



10. SAVE HARMLESS



To the fullest extent permitted by law, Contractor shall indemnify, defend, and save harmless the state, agencies of the state, and all officers and employees of the state, from and against any and all claims for injuries or death, including claims by Contractor’s employees, or for damages arising out of, resulting from, or incident to Contractor’s performance or failure to perform the contract, or for patent, trademark, copyright, or franchise infringement arising from the purchase, installation, or use of goods and services ordered.  Contractor’s obligation to indemnify, defend and save harmless shall not be eliminated or reduced by any alleged concurrent negligence of the state or its agencies, employees, and officers.  Contractor waives its immunity under Title 51 RCW to the extent required to indemnify, defend, and save harmless the state and its agencies, officers, or employees.



11. PERSONAL LIABILITY  



It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the State of Washington be in any way personally liable or responsible for any covenant or agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this agreement.



12. SUPERVISION AND COORDINATION  



Contractor shall: 



· Competently and efficiently, supervise and direct the implementation and completion of all contract requirements specified herein.



· Designate in its bid to the state, a representative(s) with the authority to legally commit Contractor's firm.  All communications given or received from the Contractor's representative shall be binding on the Contractor.  



· Promote and offer to Purchasers only those materials, equipment, and/or services as stated herein and allowed for by contractual requirements.  Violation of this condition will be grounds for contract termination.



13. ADVERTISING  



Contractor shall not advertise or publish information concerning this contract in any form or media without prior written consent from the SPO.



14. SUBCONTRACTS/ASSIGNMENT  



Contractor shall not subcontract or assign its obligations under this contract without the prior written consent of the SPO.  The Contractor shall be responsible to ensure that all requirements of the contract shall flow down to any and all subcontractors.



15. TAXES, FEES AND LICENSES 



A. Taxes:  Where required by state statute or regulation, contractor shall pay for and maintain in current status and all taxes that are necessary for contract performance.  Unless otherwise indicated, the purchaser agrees to pay State of Washington sales or use taxes on all applicable consumer services and materials purchased.  No charge by contractor shall be made for federal excise taxes and the purchaser agrees to furnish contractor with an exemption certificate where appropriate.  Sales tax shall not be included in bid pricing submitted.  



B. Collection of Retail Sales Tax: In state suppliers: In general, in state suppliers engaged in retail sales activities within Washington State are required to collect and remit sales tax to Department of Revenue.



C. Out-of-state suppliers: In general, out-of-state suppliers must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in Washington State is significantly associated with supplier’s ability to establish or maintain a market for its products in Washington State.  Examples of such activity include where the supplier either directly or by an agent or other representative:



· Maintains an in-state office, distribution house, sales house, warehouse, service enterprise, or any other in-state place of business; or



· Maintains an in-state inventory or stock of goods for sale; or



· Regularly solicits orders from customers located within state via sales representatives entering the state; or 



· Sends other staff into the state (e.g. product safety engineers, etc.) to interact with customers in an attempt to establish or maintain market(s); or



· Other factors identified in WAC chapter 458-20.



D. Out-of-state suppliers meeting one of the above criteria must register and establish an account with the Department of Revenue (DOR).  Refer to WAC 458-20-193 (7 through 9) or call Department of Revenue at (800) 647-7706.  When out-of-state suppliers are not required to collect and remit “use tax”, the agency is responsible for paying this tax, if applicable, directly to DOR.



E. Fees/Licenses: Prior to bid opening the Contractor shall pay for and maintain in a current status, any license fees, assessments, permit charges, etc., which are necessary for contract performance.  It is the contractor's sole responsibility to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this contract.



F. Customs/Brokerage Fees: To be considered responsive, bid must include ALL customs duties, brokerage or import fees where applicable.  Contractor shall take all-necessary actions to ensure that materials or equipment purchased are expedited through customs.  Failure to do so may subject contractor to liquidated damages as identified in this document and/or to other administrative actions considered appropriate.



G. Supplier is to calculate and enter the appropriate Washington State and local sales tax on the invoice.  Tax is to be computed on new items after deduction of any trade-in in accordance with WAC 458-20-247.



H. Orders for tangible personal property which become a component part of ferry vessels of the State of Washington or local government units in the State of Washington are exempt from use tax under RCW 82.12.0279.



16. WARRANTIES  



A. Product:  Contractor warrants that all materials, equipment, and/or services provided under this contract shall be fit for the purpose(s) for which intended, for merchantability, and shall conform to the requirements and specifications herein.  Acceptance of any service and inspection incidental thereto by the state shall not alter or affect the obligations of the Contractor or the rights of the state.  



B. Price:  Contractor warrants that prices of materials, equipment, and services set forth herein do not exceed those charged by the Contractor to any other customer purchasing the same goods or services under similar conditions and in like or similar quantities.



C. Date Compliance: Contractor warrants fault free performance in the processing of date and date related data including, but not limited to calculation, comparing, and sequencing by all Equipment and Software provided pursuant to this Contract, individually and in combination, when used in accordance with the product documentation provided by the Contractor.  Fault free performance shall include the manipulation of this data when dates are in the 20th or 21st centuries and shall be transparent to the user.



17. LIENS, CLAIMS AND ENCUMBRANCES  



All materials, equipment, or services shall be free of all liens, claims, or encumbrances of any kind and if the state requests, a formal release of same shall be delivered to the state.



18. DELIVERY



A. Time:  Delivery must be made during normal work hours and within time frames proposed by Bidder herein and subsequently accepted by the state.  Failure to comply may subject Contractor to non-delivery assessment charges and/or liquidated damages as appropriate.  The state reserves the right to refuse shipment when delivered after normal working hours.  Contractor shall verify specific working hours of individual agencies and so instruct carrier(s) to deliver accordingly.  The acceptance by the purchaser of late performance with or without objection or reservation by the purchaser shall not waive the right to claim damage for such breach, nor preclude the purchaser from pursuing any other remedy provided herein, including termination, nor constitute a waiver of the requirements for the timely performance of any obligation remaining to be performed by Contractor.



B. Terms:  Unless otherwise specified, all goods are to be shipped FOB Destination freight prepaid and included.  Where specific authorization is granted to ship goods FOB shipping point, Contractor agrees to prepay all shipping charges, route as instructed or if instructions are not provided, route by cheapest common carrier.  Each invoice for shipping charges shall contain the original or a copy of the freight bill indicating that the payment for shipping has been made.  The purchaser reserves the right to refuse COD shipments.



C. Location:  All deliveries are to be made to the applicable delivery location in accordance with Interstate Commerce Commission rules or as indicated in purchase order.  When applicable, Contractor shall take necessary actions to safeguard items during inclement weather.



D. Unauthorized:  In no case shall Contractor initiate performance prior to receipt of written or verbal authorization from authorized purchasers.  Expenses incurred otherwise shall be borne solely by the Contractor.



19. INSPECTION AND REJECTION 



The Purchaser's inspection of all materials and equipment upon delivery is for the sole purpose of identification.  Such inspection shall not be construed as final acceptance, or as acceptance of the materials or equipment, if materials or equipment does not conform to contractual requirements.  If there are any apparent defects in the materials or equipment at the time of delivery, the Purchaser will promptly notify the Contractor thereof.  Without limiting any other rights, the Purchaser and/or the state at its option, may require the Contractor to:



· Repair or replace, at Contractor's expense, any or all of the damaged goods, or



· Refund the price of any or all of the damaged goods, or



· Accept the return of any or all of the damaged goods.



20. TITLE AND RISK OF LOSS  



Regardless of FOB point, Contractor agrees to bear all risks of loss, injury, or destruction of goods and materials ordered herein which occur prior to delivery and acceptance.  Such loss, injury, or destruction shall not release Contractor from any obligation hereunder.



21. PERFORMANCE



Acceptance by the purchaser of unsatisfactory performance with or without objection or reservation shall not waive the right to claim damage for breach, or terminate the contract, nor constitute a waiver of requirements for satisfactory performance of any obligation remaining to be performed by Contractor.



22. IDENTIFICATION  



All invoices, packing lists, packages, instruction manuals, correspondence, shipping notices, shipping containers, and other written documents affecting this contract shall be identified by the applicable purchase order or field order number.  Packing lists shall be enclosed with each shipment, indicating the contents therein.



23. CHARGES FOR HANDLING  



No charges will be allowed for handling that includes but is not limited to packing, wrapping, bags, containers, or reels, unless otherwise stated herein.



24. INVOICING



Contractor shall provide an original and two (2) copies of invoices.  Each invoice shall be submitted as required by the contract and shall reference the contract and field order or purchase order number.  Invoices shall be properly annotated with applicable prompt payment discount(s).



25. PAYMENT



Payment will be made by the state agency or political subdivision indicated on ordering document.  Any bid that requires payment in less than thirty (30) calendar days need not be considered.  Qualifying prompt payment discount will be considered in determining the apparent lowest responsible and responsive bid.  Invoices will not be processed for payment nor will the period of cash discount commence until receipt of a properly completed invoice and until all invoiced items are received and satisfactory performance of Contractor has been attained.  If an adjustment in payment is necessary due to damage or dispute, the cash discount period shall commence on the date final approval for payment is authorized.  Under "Chapter 39.76 RCW," if purchaser fails to make timely payment(s), Contractor may invoice for 1% per month on the amount overdue or a minimum of $1.00.  Payment will not be considered late if a check or warrant is mailed within the time specified.  If no terms are specified, net 30 days will automatically apply.  Payment(s) made in accordance with contract terms shall fully compensate the Contractor for all risk, loss, damages or expense of whatever nature and acceptance of payment shall constitute a waiver of all claims submitted by Contractor.



Payment for materials or equipment received or for services rendered shall be made by warrant issued from the Washington State Treasury and redeemable in U.S. dollars.  Unless otherwise indicated, the state’s sole responsibility shall be to issue this warrant.  Any bank or transaction fees or similar costs associated with currency exchange procedures shall be fully assumed by the contractor.



Payment term discounts effective for less than a 30-day period unless otherwise identified in bid/quote, will not be considered in the award of this bid.



Bidders are encouraged to offer a discount for prompt payment of invoice, which will be utilized in determining lowest responsive/responsible bidder.  To be considered in the state’s evaluation, period of entitlement must be 30 calendar days or greater.  If bidder indicates no discount, the state will evaluate as net 30 days.



Please indicate your discount proposal on the offer page of this document.  If awarded by the state, period of entitlement begins only after:



Receipt of a properly completed invoice



Receipt of all supplies, equipment or services ordered



Satisfactory completion of all contractual requirements



26. QUALITY STANDARDS



Product or service specifications herein are intended solely to clearly describe type and quality and not to be restrictive.  Trade reference specifications describe the type product thus far found to best meet agency functional requirements and provide the most economical use life under agency use situations.  So as not to misrepresent the requirements herein, brands other than those specified will therefore be considered on the basis of whether at least equal in quality/performance.  Failure to submit with bid complete documentation sufficient to establish products bid as at least equal may be grounds for rejection.  By submitting bid, bidder expressly warrants product bid as at least equal in quality and performance.  The state's acceptance of a product bid as an "equal" is conditioned on the state's inspection and testing after receipt.  If, in the sole judgment of the state, the item is determined not to be an equal, the bid may be rejected or the product returned at bidder's expense and/or the contract canceled without any liability whatsoever to the state.  Any bid containing a brand that is not of equal quality, performance or use specified must be represented as an "alternate" and not as an "equal"; failure to do so shall be sufficient reason to consider the bid non-responsive.



27. DETERMINATION OF RESPONSIBILITY



During bid evaluation, the state reserves the right to make reasonable inquiry to determine the responsibility of any bidder.  Requests may include, but not be limited to, financial statements, credit ratings, references, record of past performance, on-site inspection of bidder's, or bidder's subcontractor's facilities.  Failure to respond to said request(s) will be sufficient reason to consider the bid non-responsive.



During the contract term, should the contractor be determined to be in violation of federal, state, or local laws or regulations, the state reserves the right to modify its initial determination of responsibility at the time of award and to take other action as determined appropriate, including but not limited to termination of the contract.



28. AWARD FACTORS



A. Criteria: State contracts shall be awarded to the lowest responsible and responsive bidder subject to the preferences provided by law.  Award criteria shall include all factors identified in RCW 43.19.1911 and the contractual requirements provided herein.  No MWBE preference will be included in the evaluation of bids/proposals, no minimum level of MWBE participation shall be required as a condition for receiving an award and bids/proposals will not be rejected or considered non-responsive on that basis.



B. Rights Reserved subject to the provisions of RCW 43.19.1911, the state reserves the right to:



C. Waive any informality.



D. Reject any or all bids, or portions thereof.  WAC 236-48-094 allows the state to "accept any portion of the items bid" unless the bidder stipulates all or nothing on the bid.



E. Reissue an IFB, RFQ, or RFP, or negotiate under provisions outlined therein.



F. Award on an all or none consolidated basis taking into consideration reduction in administrative costs as well as unit bid prices.



29. SUPPLIER REGISTRATION



Prior to award of a contract, any unregistered bidder may be required to complete a Supplier Registration Packet for placement on the state's supplier list. 



30. CHANGES



No alteration in any of the terms, conditions, or contractual requirements herein shall be effective without the written consent of the SPO as evidenced by issuance by the state of a contract change notice.



31. ADDITIONS OR DELETIONS



The state reserves the right to add or delete items, agencies, or locations, as determined to be in the best interest of the state.  Added items, agencies or locations will be related to those on contract and additions or deletions will not represent a significant increase or decrease in size or scope of the contract.  Such additions or deletions will be by mutual agreement, will be at prices consistent with the original bid price margins, and will be evidenced by issuance of a written contract change notice from the SPO.



32. CONTRACT SUSPENSION  



The state may at any time and without cause, suspend the contract or any portion thereof, for a period of not more than thirty (30) calendar days, by written notice to the Contractor.  Contractor shall resume performance within fifteen (15) calendar days of written notice from the state.



33. BREACH, DEFAULT, TERMINATION



A. Breach:  A breach of a term or condition of the contract shall mean any one or more of the following events:  (1) Contractor fails to perform the services by the date required or by a later date as may be agreed to in a written amendment to the contract signed by the state; (2) Contractor breaches any warranty or fails to perform or comply with any term or agreement in the contract; (3) Contractor makes any general assignment for the benefit of creditors; (4) in the state’s sole opinion, Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder; (5) Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors; (6) any receiver, trustee, or similar official is appointed for Contractor or any of the Contractor’s property; (7) Contractor is determined to be in violation of federal, state, or local laws or regulations and that such determination, in the state’s sole opinion renders the Contractor unable to perform any aspect of the contract.  



B. Default:  A Contractor may be declared in default for failing to perform a contractual requirement or for a material breach of any term or condition.



C. Termination for Convenience: The state may terminate this contract, in whole or in part, at any time and for any reason by giving thirty (30) calendar days written termination notice to Contractor.  Termination charges shall not apply unless they are subsequently agreed upon by both parties.  Where termination charges are applicable, both parties agree to negotiate in good faith and to limit the extent of negotiations to valid documented expenses incurred by Contractor prior to date of termination.  Should the parties not agree to a satisfactory settlement, the matter may be subjected to mediation and/or legal proceedings.



D. Termination for Breach and/or Default: Except in the case of delay or failure resulting from circumstances beyond the control and without the fault or negligence of the Contractor or of the Contractor’s suppliers or subcontractors, the state shall be entitled, by written or oral notice, to cancel and/or terminate this contract in its entirety or in part for breach and/or for default of any of the terms herein and to have all other rights against Contractor by reason of the Contractor’s breach as provided by law.



E. Termination by Mutual Agreement: The state or the Contractor may terminate this contract in whole or in part, at any time, by mutual agreement with thirty (30) calendar days written notice from one party to the other.



F. Sanctions:  Any violations of the mandatory provisions of this contract shall be a material breach of contract for which the contractor may be subject to a requirement of specific performance, or damages and sanctions provided by contract, or by applicable laws.



34. OPPORTUNITY TO CURE DEFAULT



A. Events:  In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, the state may issue a written or oral notice of default and provide a period of time in which Contractor shall have the opportunity to cure.  Time allowed for cure shall not diminish or eliminate Contractor's liability for liquidated or other damages.  The state is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely by the state.  The state may terminate the contract for nonperformance, breach, or default without allowing the opportunity to cure by the Contractor. 



B. Remedies:  If the nonperformance, breach or default remains after Contractor has been provided the opportunity to cure, the state may do one or more of the following:



C. Exercise any remedy provided by law.



D. Terminate this contract and any related contracts or portions thereof.



E. Impose liquidated damages.



F. Suspend Contractor from receiving future Invitations for Bid.



35. LEGAL FEES



The Contractor covenants and agrees that in the event suit is instituted by the purchaser for any nonperformance, breach or default on the part of the Contractor, and the Contractor is adjudged by a court of competent jurisdiction, he shall pay to the purchaser all costs, expenses expended or incurred by the purchaser in connection therewith, and reasonable attorney's fees.



36. FORCE MAJEURE  



A. Definition:  Except for payment of sums due, neither party shall be liable to the other or deemed in default under this contract if and to the extent that such party's performance of this contract is prevented by reason of force majeure. The term "force majeure" means an occurrence that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.  



B. Notification:  If either party is delayed by force majeure, said party shall provide written notification within forty-eight (48) hours.  The notification shall provide evidence of the force majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall be provided.  The time of completion shall be extended by contract modification for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this contract.  



C. Rights Reserved: The state reserves the right to cancel the contract and/or purchase materials, equipment, or services from the best available source during the time of force majeure, and Contractor shall have no recourse against the state.



37. MINORITY AND WOMEN'S BUSINESS ENTERPRISES (MWBE)  



In accordance with the legislative findings and policies set forth in Chapter 39.19 RCW, the State of Washington encourages participation in all its contracts by MWBE firms certified by the Office of Minority and Women’s Business Enterprises (OMWBE).  Participation may be either on a direct basis in response to this solicitation/invitation or as a subcontractor to a Bidder/Proposer.  However, unless required by federal statutes, regulations, grants, or contract terms referenced in the contract documents, no preference will be included in the evaluation of bids/proposals, no minimum level of MWBE participation shall be required as condition for receiving an award, and bids/proposals will not be rejected or considered non-responsive on that basis.  Any affirmative action requirements set forth in federal regulations or statutes included or referenced in the contract documents will apply.  Bidders may contact OMWBE to obtain information on certified firms for potential subcontracting arrangements.



38. ESTABLISHED BUSINESS  



To be considered responsive, contractor must, prior to commencing performance, or prior to that time if required by law or regulation (reference WAC Chapter 18.27), be an established business firm with all required licenses, bonding, facilities, equipment and trained personnel necessary to perform the work as specified in the bid solicitation.  All bidders must have Federal Tax Identifier Number as required by IRS regulations and Uniform Business Identifier Number required by Department of Revenue (800) 647-7706.  Questions regarding specific licenses should be directed to Department of Licensing at (360) 664-1400.



The state reserves the right to require proof of said requirements including business references within ten (10) calendar days from the date of request.



39. LOWEST COST PURCHASE AUTHORITY (This paragraph applies only to mandatory use term contracts)



This contract is subject to RCW 43.19.190(2) & RCW 43.19.1905(7): which authorizes state agencies to purchase materials, supplies, services, and equipment of equal quantity and quality to those on state contract from non-contract suppliers, provided that an agency subsequently notifies the Office of State Procurement (OSP) State Procurement Officer (SPO) that the pricing is less costly for such goods or services than the price from the state contractor.



If the non-contract supplier's pricing is less, the state contractor shall be given the opportunity by the state agency to at least meet the non-contractor's price.  If the state contractor cannot meet the price, then the state agency shall purchase the item(s) from the non-contract supplier, document the transactions on the appropriate form developed by OSP and forwarded to the SPO administering the state contract.



If a lower price can be identified on a repeated basis, the state reserves the right to renegotiate the pricing structure of this agreement.  In the event such negotiations fail, the state reserves the right to delete such item(s) from the contract.



40. PROPRIETARY INFORMATION



Supplier should clearly identify any material that constitutes valuable formulae, designs, drawings, and research data claimed to be exempt from public disclosure RCW 42.17.310, along with a statement of the basis for such claim of exemption.  Pricing and entire bid packages are not considered proprietary.  The agency will give notice to the supplier of any request for disclosure of such information received within 5 (five) years from the date of submission.  Failure to so label such materials or to timely respond after notice of request for public disclosure has been given shall be deemed a waiver by the submitting supplier of any claim that such materials are, in fact, so exempt.



41. OSHA AND WISHA REQUIREMENTS



OSHA and WISHA requirements: Supplier agrees to comply with conditions of the Federal Occupational Safety and Health Act of 1970 (OSHA) and, if manufactured or stored in the State of Washington, the Washington Industrial Safety and Health Act of 1973 (WISHA) Chapter 19.28 RCW and WAC 296-24 and the standards and regulations issued there under and certifies that all items furnished and purchased under this order will conform to and comply with said standards and regulations.  Supplier further agrees to indemnify and hold harmless purchaser from all damages assessed against purchaser as a result of supplier’s failure to comply with the acts and standards there under, and for the failure of the items furnished under this order to so comply.



42. TRAINING



You may be required to call on the end‑users to acquaint them with your product or service, provide necessary training, or discuss the compatibility of your equipment with existing equipment.  



43. DEFAULT CHARGES



Default charge is defined as the cost to procure locally, or on the open market, the replacement of any rejected or undelivered contract item.  Supplier is responsible for any price increase over bid price.


44. INSURANCE



General Requirements: Contractor shall, at their own expense, obtain and keep in force insurance as follows until completion of the contract.  Within fifteen (15) calendar days of receipt of notice of award, the Contractor shall furnish evidence in the form of a Certificate of Insurance satisfactory to the state that insurance, in the following kinds and minimum amounts has been secured.  Failure to provide proof of insurance, as required, will result in contract cancellation.



Contractor shall include all subcontractors as insureds under all required insurance policies, or shall furnish separate Certificates of Insurance and endorsements for each subcontractor.  Subcontractor(s) must comply fully with all insurance requirements stated herein.  Failure of subcontractor(s) to comply with insurance requirements does not limit Contractor’s liability or responsibility.  



All insurance provided in compliance with this contract shall be primary as to any other insurance or self-insurance programs afforded to or maintained by State.


Specific Requirements:



Employers Liability (Stop Gap): The Contractor will at all times comply with all applicable workers’ compensation, occupational disease, and occupational health and safety laws, statutes, and regulations to the full extent applicable and will maintain Employers Liability insurance with a limit of no less than $1,000,000.00.  The state will not be held responsible in any way for claims filed by the Contractor or their employees for services performed under the terms of this contract.


Commercial General Liability Insurance: The Contractor shall at all times during the term of this contract, carry and maintain commercial general liability insurance and if necessary, commercial umbrella insurance for bodily injury and property damage arising out of services provided under this contract.  This insurance shall cover such claims as may be caused by any act, omission, or negligence of the Contractor or its officers, agents, representatives, assigns, or servants.  



The insurance shall also cover bodily injury, including disease, illness, and death and property damage arising out of the Contractor’s premises/operations, independent contractors, products/completed operations, personal injury and advertising injury, and contractual liability (including the tort liability of another assumed in a business contract), and contain separation of insureds (cross liability) conditions.



Contractor waives all rights against the State for the recovery of damages to the extent they are covered by general liability or umbrella insurance.



The limits of liability insurance shall not be less than as follows:



			General Aggregate Limits (other than products-completed operations)


			$2,000,000





			Products-Completed Operations Aggregate


			$2,000,000





			Personal and Advertising Injury Aggregate


			$1,000,000





			Each Occurrence (applies to all of the above)


			$1,000,000





			Fire Damage Limit (per occurrence)


			$     50,000





			Medical Expense Limit (any one person)


			$      5,000








Business Auto Policy (BAP): In the event that services delivered pursuant to this contract involve the use of vehicles, or the transportation of clients, automobile liability insurance shall be required.  The coverage provided shall protect against claims for bodily injury, including illness, disease and death; and property damage caused by an occurrence arising out of or in consequence of the performance of this service by the Contractor, subcontractor, or anyone employed by either.


Contractor shall maintain business auto liability and, if necessary, commercial umbrella liability insurance with a combined single limit not less than $1,000,000 per occurrence.  The business auto liability shall include Hired and Non-Owned coverage.



Contractor waives all rights against the State for the recovery of damages to the extent they are covered by business auto liability or commercial umbrella liability insurance.


Additional Provisions:  Above insurance policies shall include the following provisions:


Additional Insured: The State of Washington and all authorized contract users shall be named as an additional insured on all general liability, umbrella, excess, and property insurance policies.  All policies shall be primary over any other valid and collectable insurance.



Notice of policy(ies) cancellation/non-renewal: For insurers subject to RCW 48.18 (Admitted and regulated by the Washington State Insurance Commissioner) a written notice shall be given to the State forty-five (45) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract.


For insurers subject to RCW 48.15 (Surplus Lines) a written notice shall be given to the State twenty (20) calendar days prior to cancellation or any material change to the policy(ies) as it relates to this contract.


If cancellation on any policy is due to non-payment of premium, the State shall be given a written notice ten (10) calendar days prior to cancellation.


Identification: Policy(ies) and Certificates of Insurance must reference the state’s bid/contract number.



Insurance Carrier Rating: The insurance required above shall be issued by an insurance company authorized to do business within the State of Washington.  Insurance is to be placed with a carrier that has a rating of A- Class VII or better in the most recently published edition of Best’s Reports.  Any exception must be reviewed and approved by the Risk Manager for the State of Washington, by submitting a copy of the contract and evidence of insurance before contract commencement.  If an insurer is not admitted, all insurance policies and procedures for issuing the insurance policies must comply with RCW 48.15 and WAC 284-15.


Excess Coverage: The limits of all insurance required to be provided by the Contractor shall be no less than the minimum amounts specified.  However, coverage in the amounts of these minimum limits shall not be construed to relieve the Contractor from liability in excess of such limits.
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