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CITY OF LYNNWOOD

Bid Title:


Air International Taser Weapons and Accessories

Bid Number:

950 (Washington State Number #01003)

Bid Due Date:

January 30, 2003

Bid Due Time:

10:00 am

Submittal Address:
Mailing Address:    City of Lynnwood Purchasing, PO Box 5008, Lynnwood WA 98046




Physical Address:  6204 215th St SW, Mountlake Terrace 98043

PURPOSE:  The City of Lynnwood desires to enter into a 2-year contract with renewal options, for Air International Brand, Advanced Taser weapons and accessories.  Other qualified public agencies may use this contract, and the State of Washington may choose to also establish a State of Washington contract from this bid.

A. Volumes and Usage:  This is for unspecified quantities of Taser Weapons.  Lynnwood expects to purchase multiple weapons, although other cities and public agencies have interest in this contract to purchase additional quantities.  Other agencies include those in the Washington, Oregon, Idaho and elsewhere may also utilize the contract if the contractor is eligible to sell in those locations.  Volume of purchases is not guaranteed.  Supplier must honor pricing and product to other interested eligible public agencies, but public agencies are not mandated to use this contract.  

B. Estimated Value:  Value is estimated to range from $5,000 to a maximum estimated value of $50,000 through the first contract term depending upon interest from other public agencies, however these are estimates and not guarantees or limitations.

C. State of Washington Contract:  The City of Lynnwood contract resulting from this bid provides the right for other government agencies to purchase directly from this contract as stated immediately above.  However, the State of Washington may also establish a State of Washington contract with the winning vendor, at the sole option of the State of Washington.  The State of Washington contract option, if exercised by the State, will utilize the same Offer, discounts, and specifications herein, and will use state terms and conditions which are similar to if not equal to those attached.  

D. Qualified Agencies:  Other qualified public agencies are eligible to utilize this contract and sales as follows.  Public agencies include those with law enforcement and correctional services, with sworn officers qualified to purchase.  Any other additional local laws shall also apply to determine a qualified agency.

Minimum Qualifications:  Bidder must be an authorized distributor of the Air Taser product.  Must be properly licensed to sell Air Taser products to law enforcement agencies.  Must be able to attach proof of same to Offer and/or provide proof upon request of Lynnwood.  Must be in business a minimum of one year without interruption.

Alternate Brand:  Lynnwood does not expect alternate products to meet Lynnwood requirements, due to training, testing, reliability, and product specifications.  However, should a bidder desire to submit an alternate product the bidder must provide sufficient information at time of Offer for Lynnwood to assess comparability to the Air Taser product.  It shall be Lynnwood’s sole opinion and determination as to whether an alternate product is considered equal to or better than the specified brand.  Those Offers for products that are not, in Lynnwood’s sole opinion, equal to or better than the specified brand shall be rejected.
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SPECIFICATIONS

Specifications:  

1. Air Cartridge Taser: Air International Brand, Taser International Inc, M-26 Advanced Taser model #44000 (Black) and 44005 (Yellow), and succession models to the M-26 during life of contract, and other Air International Taser police models and other accessories as listed below or as otherwise introduced as a succession model to that listed below.  

2. Alternates to the Air International Brand M-26 Advanced Taser Model may be proposed by Bidder but such Offers may be rejected if they are not considered to be at least equal or better to the Air International brand specification, performance and/or life cycle cost given training protocols within agencies, in the sole opinion of the City.  Some specifications considered critical to an “or equal” product shall include, but not be limited to: 26 watt capacity of stopping power, laser-sight, quick-change secondary cartridge to allow immediate reloading, an on-board memory chip to download and document past firings based on the time and date unit was fired; an option to remotely fire the Air Cartridge from remote locations, match to the look and feel of a standard officer weapon, and a match to the look and feel or the firing of a standard 9 mm semi-automatic pistol to reduce training hours; and EMD (Electro Muscular Disruption system) weapon classification. 

3. Air Cartridge Taser, 15-foot training-use air cartridge to be used with the Air International Brand, Taser International M-26 Advanced Taser model, Model #34200 and #34228.

.

4. Air Cartridge Taser, field-use 21 foot Air Cartridges, Model # 44200 and #44228.

5. Accessory items include (but are not limited to):

A. Swivel Clip holsters

B. Thigh holsters

C. Duty holsters

D. Taser practice targets

E. Data port Download adapters

F. Waist Pack

G. Air Cartridge Holder

H. Manufacturer approved Batteries, Battery Chargers and/or Battery packages for Nickel Metal Hydride (NiMH) rechargeable batteries.

6. Periodic training and support offered on-site in Washington State to eligible agencies.  The training program offered by the Vendor shall be scheduled and located in Washington State, once per year or as otherwise appropriate, in the opinion of the Vendor, given the demand for training.  The training may be structured to promote a “Train the Trainer” approach.  The Vendor shall actively solicit and invite eligible law enforcement agencies, allowing an unlimited number of agency participants to attend the training.  The Vendor shall supply “Train the Trainer” materials to participating agencies, to promote agency trainers who are properly supplied to train internally.  The Vendor shall provide training materials at no cost to any participating agency that requests training materials, in the quantities specified by the eligible agency. 

7. Must provide accessible and responsive testing services and repair services, and rapid service support for warranty services. 

8. Standard Manufacturer warranty for Taser and accessories.  Warranty services shall include free workmanship (labor) and parts for the life of the article or as otherwise specified by Manufacturer warranty.  

Specifications (continued)

9. Price Increases:  Discount rates are fixed and firm.  Price increases shall not exceed those specifically issued by the manufacturer in the Manufacturer List Prices for public police agencies, for each product.  Contractor shall notify the Lynnwood Purchasing Manager when manufacturer price changes are issued.

10. Duration:  Contract shall be two (2) years in duration from date of Lynnwood counter-signature on the Offer, with two (2) 2-year renewal options available at the sole option of Lynnwood.  Such renewals shall be automatic and shall not require written notification, unless Lynnwood notifies the Contractor of an intention to termination.  

11. Model Changes and Upgrades:  Models indicated are to provide a baseline for the discount rate.  During the life of the contract, models are to be upgraded and changed in response to changes by the manufacturer.  Such changes to models and model numbers listed shall be provided to Lynnwood in a timely and prompt manner.  The winning bidder shall provide Lynnwood with immediate notice of a change, replacement, upgrade or other modification to the products issued by Air Taser International.  Model changes shall NOT constitute a change in discount rates, but discount rates shall instead be applied to the new issue.
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Instructions to Bidders

This section contains instructions regarding the preparation and submission of bids.
1. Questions & Inquiries: All questions regarding this Bid shall be directed to:

Contact:


Nancy Locke

Phone Number:

425-670-6602

E-Mail Address:

nlocke@ci.lynnwood.wa.us

Address:


PO Box 5008, Lynnwood WA 98046

Questions submitted within 5 days of bid due date may not be considered at the decision of Lynnwood.  Following bid submittal, do not contact the Buyer unless (1) the Buyer specifically solicited information from you to assist in evaluating bids; or (2) you only desire to know the projected date of award.  Lynnwood will not receive information from bidders following bid submittal deadline, unless specifically requested of you by Lynnwood.  Failure to observe these requirements may be grounds for rejection of the Bid.
2. Bidder’s Responsibility:

A. Read and understand the ITB and all attachments.

B. Seek clarifications if necessary from the contact person named above. 

C. Become familiar with, and abide by, applicable federal laws, state and local statutes, regulations and ordinances.

D. Visit delivery and service locations as required.  Become familiar with and verify any environmental factors that may affect current or future pricing. 
E. Submission of a Bid constitutes acknowledgment that Bidder thoroughly examined the ITB and contract documents, reviewed and inspected applicable statutes, regulations, ordinances, and resolutions relating to delivery and services, and considered all Addenda. Failure or neglect of a Bidder to examine these shall in no way relieve Bidder from Bidder’s obligations.  No additional compensation will be allowed based on lack of knowledge of these documents, statutes, regulations, ordinances, or resolutions.  

3. Preparation of Bid for Submittal:
A. Due Date and Time:  Original, signed, sealed bids must be received by January 30, 2003 10:00 am.  Late bids will be returned unopened.  

Physical Address for hand-delivery:  
6204 215th St SW Mountlake Terrace WA 98043

Mailing Address:  


PO Box 5008, Lynnwood WA 98036

B. Format:  Bids shall be submitted on the Offer Forms herein, which may be copied or reproduced before filling out the Offer Form.  Bids must be typewritten or in ink and signed in ink by the contractor’s authorized representative.  Incomplete or unsigned bids will be rejected with consideration of alternate action available in the opinion of the Purchasing Manager.  Electronically submitted bids will not be accepted.

Note:  Please don’t submit bids in 3-ring binders, spiral bindings and/or other presentation folders. 

C. Addendums:  Bids must consider Addendum issued by Lynnwood.  Bidders are to acknowledge receipt of Addendum on the Offer Sheet, or by a letter or fax (425-670-6602) to Lynnwood received before Bid opening.  If you do not indicate receipt of Addenda, Lynnwood may select to assume that you have received, considered and bid with all addenda known; or may reject the bid, at the choice of Lynnwood.

D. Prices:  Bidders shall calculate unit pricing as required.  In the event of error in calculation of prices, unit price prevails and Lynnwood shall correct accordingly.  

E. Identification: Bids must be submitted in a sealed envelope and clearly identifiable.  Late bids will not be accepted, at the sole determination of the Purchasing Manager.  

4. WITHDRAWL OR MODIFICATION OF BID:

A. Before submittal:  Bid changes or modifications shall be initialed in ink by a contractor’s representative.

B. After submittal:  At any time before the date and time of bid opening, the bidder may, upon written request, modify or withdraw the bid.

C. After bid opening:  No bid shall be altered or amended.  The Purchasing Manager may allow a bid to be withdrawn if the bidder demonstrates that they miscalculated bid prices.  A low bidder, who claims error and fails to enter into a contract, may be prohibited from bidding on the same product if Lynnwood subsequently rebids the requirements.  Negligence in preparing a bid does not give a bidder the right to withdraw their bid after opening.

5. BID OPENING:  The reading at bid opening does not determine award of the contract.  All bids submitted become the property of Lynnwood and a matter of public record.  Bids that are properly received but not read at the time of bid opening due to Agency error are still eligible and responsive bids.  Bid Opening shall be at 6204 215th St SW, Mountlake Terrace, WA.  
6. AWARD:
A. Bid results will be posted on the Lynnwood website (ci.lynnwood.wa.us) as soon as practicable after a bid opening and/or award; or may be available by phone (425-670-6602).  Lynnwood does not actively contact bidders with results.

B. Incurred Costs:  Lynnwood will not be liable for any costs incurred by respondents in replying to this Bid.

C. Non Responsive Bids: Any Bid that does not comply with the Bid schedule or instructions, is not properly signed, supplements or deviates from its Bid requirements or has an incomplete Offer Sheet when required, may be considered nonresponsive, at the discretion of the Purchasing Manager.

D. Rejection of Bids:  Lynnwood reserves the right to reject any and all Bids and to waive any informality in the Bids received.  Lynnwood reserves the right to consider all information, whether submitted or otherwise, to determine responsibility and to reject bids accordingly.  

E. All or None Bids:  “All or none” Bids will be accepted so long as the item or group of items are clearly identified. Bidders who elect to Bid in this manner thereby represent that they are Bidding solely for the purpose of offering the best possible price to Lynnwood Agency and are not trying to prohibit or eliminate competition.

F. Bid Award:  Lynnwood may award partial, multiple and/or a complete award, in a manner that attains the best and lowest responsive and responsible award(s).  Lynnwood will consider compliance to specifications, bidding regulations,  business responsibility, accessibility by location, delivery, experience, qualifications, responsiveness,  and other factors to determine the best and lowest responsible Bid.  

G. Responsible Bidder:  Lynnwood shall consider only responsible Bidders.  Responsible Bidders are those that have, in the sole judgment of Lynnwood, the financial ability, experience, resources, skills, capability, reliability and business integrity necessary to perform the requirements of the contract.  Lynnwood may also consider references and quality to determine the responsibility of the bid.  No contract will be awarded to a Bidder if any owner for any Bid has been convicted within the past ten years of a crime that impugns honesty or integrity, or if the Bidder has unsatisfied tax or judgment liens.  Lynnwood reserves the right to use any information, whether supplied through the bid or otherwise obtained, in determining responsibility.

H. Non Collusion:  Submittal of an Offer swears that the offer is genuine and not a sham or collusive, and not made in the interest of any person not named, and that the Offeror has not induced or solicited others to submit a sham offer, or to refrain from proposing.

I. Non-Segregated Facilities: Offers agree that the company does not maintain or provide for employees any segregated facilities, and that the Offeror does not allow employees to perform services at any such facility.  Offeror agree that a breach of this shall constitute a contract violation.

7.
LOW BID AWARD: Lynnwood shall calculate low bid based on the price of M26 Taser product including tax, freight, and delivery charges and intends to make award to the low bidder if responsibility, delivery, freight, service territory, location, and other factors are acceptable to Lynnwood.  The City may award total or partial awards to multiple bidders to provide service throughout Washington State, or may chose to remain with a singular award without regard to such coverage. Unbalanced bids may be rejected if discount rates differ inexplicably and markedly from the M26 product.

In the event of a tie, the City shall consider all other variables in the interest of the City, including whether it is a balanced bid, differences in freight costs, tax, location, experience, services and range of products, and other variables.
8. CONTRACT FORMATION: Your bid response to this ITB is an offer to contract with Lynnwood and the State.   An Offer becomes a contract with Lynnwood once Lynnwood co-signs the Offer Sheet.  Award will also result in the right of the State of Washington to form a contract, exercised at the option of the State. 

9. INTERNET BIDDERS:  If you received a copy of this bid through the Internet, please note that the system does not track businesses that have received this ITB.  Therefore, it is the bidder’s responsibility to check for addendums, before submitting a bid.  Lynnwood accepts no responsibility or liability and will provide no accommodation to bidders who fail to check for amendment and submit inadequate or incorrect responses.

10. Affirmative Efforts to Increase Participation by MWBE’s (FTA requirement):

A. Mandatory Efforts:  Bidders shall:

· Provide MWBE’s that express interest, with adequate and timely information about plans, specifications and requirements of the contract.

B. Voluntary Efforts:  Bidders are encouraged to:

· Break down total requirements into smaller tasks or quantities, where economically feasible, in order to permit maximum participation by MWBE’s and other small businesses.

· Establish delivery schedules, where the requirements of this contract permit, that encourage participation by MWBE’s and other small businesses.

· Reduce bonding requirements where practicable.

· Utilize the services of available minority community organizations, minority contractor groups, local minority assistance offices and organizations that provide assistance in the recruitment and placement of MWBE’s and other small businesses.

· Reduce bonding requirements where practicable.

· Utilize the services of available minority community organizations, minority contractor groups, placement of MWBES and other small businesses.

· Advertise for subcontractors or suppliers in a manner reasonably designed to provide MWBE’s capable of performing the work with timely notice of such opportunities.  All advertisements should include a provision encouraging participation by MWBE firms.  Advertising may be done through general advertisements or by soliciting bids directly from WMBEs.

The actions described in this section should supplement efforts to provide information to all qualified firms, and nothing in this section is intended to prevent or discourage the Bidders from inviting bids or proposals for participation from non-WMBE firms as well as MWBE firms.

11. PURCHASE ORDERS: Lynnwood and any purchasers that are eligible may place a purchase order with the contractor and/or purchase product through some other agreeable mechanism such as a blanket account or credit card.  The order shall specify the Contract Number (whether the Lynnwood Contract or State of Washington contract).  Purchase Orders shall be issued on an as-needed basis throughout the contract period.

12. BUY AMERICA CERTIFICATIONS:  To allow this bid and resulting contract to be available for transit agencies in the State, or other agencies that utilize federal funding, this bid requires that Bidder’s submit a signature to certify compliance with the Buy American program.  The ITB and the resulting contract are subject to Buy America requirements of 49 USC 5323(j) and the Federal Transit Administration’s implementing regulations found at 49 CFR Part 661.  These regulations require, as a matter of responsiveness, that the bidders submit with its offer a competed certification in accordance with 661.6 or 661.12 as appropriate.  See the Bid Offer Form to provide a signature that shall serve as a completed certification.

13. PROTESTS:  Protest to any terms and conditions, instructions, specifications or any other information provided in this document in its entirety, must be received at least three (3) business days before Bid submission deadline.  Following that date, Bidders waive their right to protest such conditions.  To protest conditions of award, only Bidders who submitted an Offer may protest conditions of award.  Bidders are allowed three (3) business days following notice of intended award (posting on Lynnwood Website, public filing of bid opening with City Clerk and/or pre-award notice to Lynnwood Council, whichever occurs first).  All issues regarding the structure of the ITB or anything described within the ITB must have been previously filed as required above.  After the three (3) business day period following the first notice of intended award, Bidders waive the right to protest, and Lynnwood will proceed immediately to award.  Protesting bidders must provide a written and signed statement, state the grounds for the protest with the specific and complete statements of the action(s) being protested, describe the relief or corrective action requested.  Only protests stipulating an issue of fact concerning the following subjects shall be considered:

· A matter of bias, discrimination, or conflict of interest on the part of the evaluator;

· Errors in computing the score; or

· Non-compliance with procedures described in the ITB.

Upon receipt of protest, Lynnwood will hold a protest review in compliance with Agency policy.  
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TASER INTERNATIONAL
OFFER SHEET (page 1 of 4)

Statement of Business Responsibility 

Name of Business:  












Business Address: 












Phone: 





  
Fax: 






E-MAIL ADDRESS: 











· Check this box if you are a Women/Minority business (self designation; does not require formal certification).  Not a consideration in calculation of award.
· Check this box if you comply with City of Seattle Equal Benefits program.  Not mandatory for this bid.

Please indicate sales territory that you are eligible to service.  Lynnwood may make multiple awards to insure service coverages throughout Washington state.  Specify any limitations to the sales territory you indicated, if any.

· Washington (Limitations:_________________________________________)

· Oregon  (Limitations: ____________________________________________)

· Idaho (Limitations: ______________________________________________)

· Other regions: _________________________________________________

· FID/SSN:  







· Name of Owner: 











· Does bidder maintain insurance in amounts specified by Lynnwood contract:



Yes: _____ 
No: ______

 

General Liability insurance of at least $1,000,000 per occurrence;

$1,000,000 aggregate, Combined Single Limit (CSL);

Automobile liability of at least $1,000,000 per accident CSL

If no, describe differences: 









Insurance Broker Name: 








Insurance Broker Phone: 








Insurance Broker Fax: 









· Are there claims pending against this insurance policy?   
Yes:_____ No:_____



If yes, describe: 










· Has company been in bankruptcy, reorganization or receivership in the last five years? Yes:_____ No:_____

· Has company been disqualified or debarred by any public agency, including the Federal Government?  Yes:_____ No:_____

· Has the company operated at least 1 year without interruption?  
Yes:_____ No:_____

· Is company an authorized factory distributor for the Air Taser product in the territories indicated?  Yes:___ No:_____ 

Attach proof of same to Offer and/or provide proof upon request of Lynnwood

Contract Number: 950

TASER INTERNATIONAL

Company Name:_____________________
OFFER SHEET (page 2 of 4)
· Check here to indicate that all products shall be new and not used.

· Check here to indicate conformance with the Manufacturer warranty on all products sold.  Must be free of defective parts and workmanship for duration of Manufacturer warranty 

· Buy America Certification:  In the event that the Purchaser is an agency that received federal funds, the following will apply.  The Offeror hereby certifies that it will meet the Buy America requirements of 49 USC 5323(j)(1) and the applicable regulations in 49 CFR Part 661, per conditions stated in the ITB.  If Bidder fails to sign this concurrence, Bidder may not be eligible to sell to certain agencies that require this certification. 


Sign here to indicate concurrence with Buy America provisions: 







· Check here if your company accepts credit card payment.

Specify Freight and Delivery Charges if any: 










Specify all rates and fees for repairs and services: 









The Offer Sheet indicates the current known Manufacturer List Retail Price applicable to police and law enforcement agencies.  Provide a way that Lynnwood or other interested public agencies can learn of the MLRP in effect, independent of the bidder, to confirm the current MLRP.  For example, a Manufacturer web site that shows a list price or a Manufacturer direct sales line to obtain the MLRP: _______________________________________________

Company Signature:____________________________________    Date:_______________________________

This signature provides acceptance of all terms and conditions and certifies that this Offer is a legitimate Offer on which the City can depend.

Company Name:_____________________
OFFER SHEET (page 3 of 4)
	
	
	
	Mandatory
	
	Mandatory
	

	Model
	Description
	Current manufacturer list price for law agencies, at offer time.  Manufacturer may revise list price during contract term. MPLP at time of purchase shall apply.
	Discount rate below the List Price.   Discount is to be fixed and applies to both the specified model and future editions of same models.
	Manufacturer price less discount rate.  

This price will vary if manufacturer price changes.
	What tax rate applies?

%________

Calculate the tax rate.  
	Indicate Price WITH DISCOUNT RATE and  TAX included.



	
	
	MPLP
	Discount rate
	Discount Price
	Tax
	Discounted Price plus tax

	44000


	Advanced Taser M26 BLACK, integrated laser sight, dataport download capability, color kit
	$399.95 ea
	%
	$
	$
	$

	44005
	Advanced Taser M26 YELLOW, integrated laser sight, data port download capability, color kit
	$399.95 ea
	%
	$
	$
	$

	34200
	Air Cartridge – Single Shot 15 foot range
	$16.94 ea
	%
	$
	$
	$

	34228
	Air Cartridge – Box of 28 (15 foot range)
	$475.16 box
	%
	$
	$
	$

	44200
	Air Cartridge – Single Shot (21 foot range)
	$18.97 ea
	%
	$
	$
	$

	44228
	Pack Air Cartridge – Box of 28 (21 foot range)
	$531.16 box
	%
	$
	$
	$

	44710
	M26 NiMH Batter Charger
	$65.95 ea
	%
	$
	$
	$

	44700
	8 pack NiMH Taser Batteries & Magazine
	$ 24.95 ea
	%
	$
	$
	$

	
	NiMH Taser Battery – Box of 50
	$149.50 box
	%
	$
	$
	$

	
	NiMH Taser Batter Bulk – 500 per case
	$1,495 case
	%
	$
	$
	$

	44810
	DeSantis Swivel Clip Holster (Right Hand)
	$99.95 ea
	%
	$
	$
	$

	44815
	DeSantis Swivel Clip Holster (Left Hand)
	$99.95 ea
	%
	$
	$
	$

	44811
	DeSantis Swivel Belt Clip Only
	$23.95 ea
	%
	$
	$
	$

	44820
	DeSantis High Ride Duty Holster (Right Hand)
	$ 89.95 ea
	%
	$
	$
	$


Company Name:_____________________
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	Model
	Description
	Published Manufacturer Police List Price  (MPLP)
	Discount Percentage Rate below Manufacturer Police List Price
	Calculated Discounted Price without tax
	Applicable Tax Rate
	Total Price including tax

	44825
	DeSantis High Ride Duty Holster (Left Hand)
	$ 89.95 ea
	%
	$
	$
	$

	44821
	De Santis High Ride Duty Belt Loop Only
	$ 25.95 ea
	%
	$
	$
	$

	44830
	Ballistic Nylon Thigh Holster Right Hand
	$ 39.95 ea
	%
	$
	$
	$

	44835
	Ballistic Nylon Thigh Holder Left Hand
	$39.95 ea
	%
	$
	$
	$

	44831
	Thigh Holster Belt Clip Only
	$ 39.95 ea
	%
	$
	$
	$

	44838
	Leg Pack with Flap (Right Hand)
	$ 39.95 ea
	%
	$
	$
	$

	44839
	Leg Pack with Flap (Left Hand)
	$ 39.95 ea
	%
	$
	$
	$

	44840
	Advanced Taser Nylon Waist Pack
	$ 39.95 ea
	%
	$
	$
	$

	44850
	Blade Tech Holster
	$59.95 ea
	%
	$
	$
	$

	44851
	Blade Tech Holster with Thumb Lock
	$74.95 ea
	%
	$
	$
	$

	44852
	Blade Tech Paddle Holster
	$ 74.95 ea
	%
	$
	$
	$

	44853
	Blade Tech Paddle Holster with Thumb Lock
	$ 89.95 ea
	%
	$
	$
	$

	44854
	Blade Tech Tek Lok Holster
	$74.95 ea
	%
	$
	$
	$

	44855
	Blade Tech Tek Lok Holster with Thumb Lock
	$89.95 ea
	%
	$
	$
	$

	44856
	Blade Tech Thigh Holster
	$119.95 ea
	%
	$
	$
	$

	34814
	DeSantis Leather Air Cartridge Holder (holds 2 cartridges on duty belt)
	$34.95 ea
	%
	$
	$
	$

	34206-T
	Taser Practice Target – Single Target
	$ 6.95 ea
	%
	$
	$
	$

	34206 – T-6
	Taser Practice Target – 6 pack
	$41.70 pack
	%
	$
	$
	$

	44500
	Data port Download Softawre/Adapater – Windows 9X, NT, 2000 and XP compatible (Serial Port Required)
	$149.95 ea
	%
	$
	$
	$

	44860
	Secondary Cartridge Clip (holds 1 cartridge on Advanced Taser)
	$19.95 ea
	%
	$
	$
	$

	44900
	Secure Kevlar Storage Case
	
	%
	$
	$
	$


Standard Terms and Conditions

Definitions:  

Contracting Agency:  The government agency that has entered into the Contract.  

Purchaser:  The government agency conducting the individual purchase under the terms and conditions of the contract.

These terms and conditions are hereby a part of the conditions agreed to by the Contractor upon Offer.  
1. Duration:  Contract is two years in duration with 2 two-year renewal options.  Discount rates remain the same throughout the contract including extensions.  Lynnwood retains the option to automatically extend the contract for additional two-year renewals with same discount rates, unless a notice of non-renewal in writing is sent by either party at least 90 days in advance of the otherwise automatic renewal date.  Such automatic renewal shall otherwise occur automatically and shall not require written notice.

2. Cooperative Purchase:  Lynnwood has entered into intergovernmental (Interlocal) purchasing agreements pursuant to RCW 39.34 with other Washington agencies under which either party may make purchases at the other party's accepted bid price.  Contractor agrees to make the same bid terms and price, exclusive of freight, available to other governmental agencies. Lynnwood will in no way whatsoever incur any liability in relation to specifications, delivery, payment, or any other aspect of these purchases.  

3. Return of Equipment:  Purchaser who bought products through this contract may return them to the Contractor within thirty (30) days from the date of invoice for a refund of the product purchase price if already paid.  Purchaser shall return products to the location specified by the Contractor in original product packaging.  Purchaser may return software for refund or credit only if the sealed package containing the diskette(s) of CD(s) is unopened. Returned products must be in as-new condition, and all of the manuals, diskette(s), CD(s), power cables, and other items included with a product must be returned with it.  

4. Entire Agreement:  This document, including all amendment and subsequently issued change notices, comprises the entire agreement between Lynnwood and the Contractor and shall be governed by the laws of the State of Washington incorporated herein by reference.  The venue for legal action shall be the Superior Court for the State of Washington, Snohomish County.  

5. Conflict and Severability: In the event of conflict between bid documents and standard contract terms and conditions, Lynnwood , in it’s sole authority, shall determine which requirement shall apply and be considered the legally binding requirement.  In the event of conflict between this document in it’s entirety, and applicable laws, codes, ordinances or regulations, the most stringent or legally binding requirement shall govern and be considered a part of this contract to afford the state and/or purchasing agency maximum benefits.  Severability:  Any provision of this document found to be prohibited by law shall be ineffective to the extent of such prohibition without invalidating the remainder of the document.

6. Antitrust:  In actual practice, overcharges resulting from antitrust violations are borne by the purchaser.  Therefore, the Contractor hereby assigns to the purchaser any and all claims for such overcharges except overcharges which result from antitrust violations commencing after the price is established under this contract and which are not passed on to the purchaser under an escalation clause.

7. Nondiscrimination:  This contract binds Contractor to Section 601, Title VI, Civil Rights Act of 1964, as may be amended: In that "No person in the United States shall, on the grounds of race, color, national origin, sex, or age, be excluded from participation in, be denied the benefits of, or be subject to discrimination under any program or activity receiving Federal financial assistance."  In addition, "No otherwise qualified handicapped individual in the United States shall, solely by reason of his handicap, be excluded from the participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance."  Unless exempted by Presidential Executive Order #11246, as may be amended or replaced and applicable regulations there under, Contractor shall not discriminate against any employee or applicant for employment.  Contractors, Bidders, and Proposers shall not create barriers to open and fair opportunities for all businesses including MWBE’s to participate in all State contracts and to obtain or compete for contracts and subcontracts as sources of supplies, equipment, construction, and services.  In considering offers from and doing business with subcontractors and suppliers, the Contractor shall not discriminate on the basis of race, color, creed, religion, sex, age, nationality, marital status, or the presence of any mental, or physical disability in an otherwise qualified disabled person.

8. Workers Right to Know:  Recently passed "right to know" legislation required the Department of Labor and Industries to establish a program to make employers and employees more aware of the hazardous substances in their work environment.  WAC 296-62-054 requires among other things that all manufacturers/distributors of hazardous substances, including any of the items listed on this IFB, RFQ, or contract bid and subsequent award, must include with each delivery completed Material Safety Data Sheets (MSDS) for each hazardous material.  Additionally, each container of hazardous material must be appropriately labeled with: The identity of the hazardous material, appropriate hazardous warnings, and Name and address of the chemical manufacturer, importer, or other responsible party.  Labor and Industries may levy appropriate fines against employers for noncompliance and agencies may withhold payment-pending receipt of a legible copy of the MSDS.  It should be noted that OSHA Form 20 is not acceptable in lieu of this requirement unless it is modified to include appropriate information relative to "carcinogenic ingredients" and "routes of entry" of the product(s) in question.

9. Gifts and Gratuities:  In accordance with RCW 43.19.1937 –1939, RCW 42.23 and RCW 42.52.150 and 160, it is unlawful for any person to directly or indirectly offer, give or accept gifts, gratuities, loans, trips, favors, special discounts, services, or anything of economic value in conjunction with state business practices to another to refrain from submitting a proposal.  Further RCW 43.19.1937 and the Ethics in Public Service Law, Chapter 42.52 RCW prohibits officers or employees from receiving, accepting, taking or seeking gifts (except as permitted by RCW 42.52.150) if the officer or employee participates in contractual matters relating to the purchase of goods or services.

10. In-State Preference Reciprocity:  Does not apply.

11. Save Harmless: To the fullest extent permitted by law, Contractor shall indemnify, defend, and save harmless the purchaser and all agencies of the State, and all officers and employees of Lynnwood, from and against any and all claims for injuries or death, including claims by Contractor’s employees, or for damages arising out of, resulting from, or incident to Contractor’s performance or failure to perform the contract, or for patent, trademark, copyright, or franchise infringement arising from the purchase, installation, or use of goods and services ordered.  Contractor’s obligation to indemnify, defend and save harmless shall not be eliminated or reduced by any alleged concurrent negligence of the state or its agencies, employees, and officers.  Contractor waives its immunity under Title 51 RCW to the extent required to indemnify, defend, and save harmless the contracting agencies, officers, or employees.

12. Personal Liability:  It is agreed by and between the parties hereto that in no event shall any official, officer, employee or agent of the Purchaser, Lynnwood or the State of Washington be in any way personally liable or responsible for any covenant or agreement herein contained whether expressed or implied, nor for any statement or representation made herein or in any connection with this agreement.

13. Supervision and Coordination:  Contractor shall:

· Competently and efficiently, supervise and direct the implementation and completion of all contract requirements specified herein.

· Designate in the bid a representative with the authority to legally commit Contractor’s firm.  All communications given or received from the Contractor’s representative shall be binding on the Contractor.

· Promote and offer to Purchasers only those materials, equipment and/or services as stated herein and allowed for by contractual requirements.  Violation of this condition may be grounds for contract termination.

14. Advertising:  Contractor shall not advertise or publish information concerning this contract in any form or media without prior written consent.

15. Subcontracts:  Contractor shall not subcontract or assign its obligations under this contract without the prior written consent from Contracting Agency.  The Contractor shall be responsible to ensure that all requirements of the contract shall flow down to all subcontractors.

16. Taxes, Fees and Licenses:  

A. Taxes:  Where required by statute or regulation, Contractor shall pay for and maintain in status and all taxes that are necessary for contract performance.  Unless otherwise indicated, the Purchaser agrees to pay sales or use taxes on all applicable consumer services and materials purchased.  No charge by Contractor shall be made for federal excise taxes and the Purchaser agrees to furnish contractor with an exemption certificate where appropriate.  Sales tax shall not be included in bid pricing submitted.  

B. Collection of Retail Sales Tax: 

· In state suppliers: In general, in state suppliers engaged in retail sales activities within Washington State are required to collect and remit sales tax to Department of Revenue.

· Out-of-state suppliers: In general, out-of-state suppliers must collect and remit “use tax” to Department of Revenue if the activity carried on by the seller in Washington State is significantly associated with supplier’s ability to establish or maintain a market for its products in Washington State.  Examples of such activity include where the supplier either directly or by an agent or other representative:

1. Maintains an in-state office, distribution house, sales house, warehouse, service enterprise, or any other in-state place of business; or

2. Maintains an in-state inventory or stock of goods for sale; or

3. Regularly solicits orders from customers located within state via sales representatives entering the state; or 

4. Sends other staff into the state (e.g. product safety engineers, etc.) to interact with customers in an attempt to establish or maintain market(s); or

5. Other factors identified in WAC chapter 458-20.

Out-of-state suppliers meeting one of the above criteria must register and establish an account with the Department of Revenue (DOR).  Refer to WAC 458-20-193 (7 through 9) or call Department of Revenue at (800) 647-7706.  When out-of-state suppliers are not required to collect and remit “use tax”, the agency is responsible for paying this tax, if applicable, directly to DOR.

C. Fees/Licenses: Before bid opening the Contractor shall pay for and maintain in a current status, any license fees, assessments, permit charges, etc., which are necessary for contract performance.  It is the Contractor's sole responsibility to monitor and determine any changes or the enactment of any subsequent regulations for said fees, assessments, or charges and to immediately comply with said changes or regulations during the entire term of this contract.

D. Customs/Brokerage Fees: To be considered responsive, bid must include ALL customs duties, brokerage or import fees where applicable.  Contractor shall take all-necessary actions to ensure that materials or equipment purchased are expedited through customs.  Failure to do so may subject contractor to liquidated damages as identified in this document and/or to other administrative actions considered appropriate.

18. Warranties:  
A. Product:  Contractor warrants that all materials, equipment, and/or services provided under this contract shall be fit for the purpose(s) for which intended, for merchantability, and shall conform to the requirements and specifications herein.  Acceptance of any service and inspection incidental thereto by the Purchaser shall not alter or affect the obligations of the Contractor or the rights of the Contracting Agency.  

B. Price:  Contractor warrants that prices of materials, equipment, and services set forth herein do not exceed those charged by the Contractor to any other customer purchasing the same goods or services under similar conditions and in like or similar quantities.

C. Date Compliance: Contractor warrants fault free performance in the processing of date and date related data including, but not limited to calculation, comparing, and sequencing by all equipment and software provided pursuant to this Contract, individually and in combination, when used in accordance with the product documentation provided by the Contractor.  Fault free performance shall include the manipulation of this data when dates are in the 20th or 21st centuries and shall be transparent to the user.

19. Liens, Claims and Encumbrances:  All materials, equipment, or services shall be free of all liens, claims, or encumbrances of any kind and if the Purchaser requests, a formal release of same shall be delivered to the Contracting Agency.

20. Delivery:  
A. Time:  Delivery must be made during normal work hours and within time frames required herein.  Failure to comply may subject Contractor to nondelivery assessment charges and/or liquidated damages as appropriate.  Purchaser reserves the right to refuse shipment when delivered after normal working hours.  Contractor shall verify specific working hours of the Purchaser and instruct carrier(s) to deliver accordingly.  The acceptance by Purchaser of late performance with or without objection or reservation by the Purchaser shall not waive the right to claim damage for such breach, nor preclude the Purchaser from pursuing any other remedy provided herein, including termination, nor constitute a waiver of the requirements for the timely performance of any obligation remaining to be performed by Contractor.

B. Terms:  Unless otherwise specified, all goods are to be shipped FOB Destination freight prepaid and included.  Where specific authorization is granted to ship goods FOB shipping point, Contractor agrees to prepay all shipping charges, route as instructed or if instructions are not provided, route by cheapest common carrier.  Each invoice for shipping charges shall contain the original or a copy of the freight bill indicating that the payment for shipping has been made.  The Purchaser reserves the right to refuse COD shipments.

C. Location:  All deliveries are to be made to the applicable delivery location in accordance with Interstate Commerce Commission rules or as indicated in purchase order.  When applicable, Contractor shall take necessary actions to safeguard items during inclement weather.

D. Unauthorized:  In no case shall Contractor initiate performance prior to receipt of written or verbal authorization from authorized Purchasers.  Expenses incurred otherwise shall be borne solely by the Contractor.

21. Inspection and Rejection:  Purchaser's inspection of all materials and equipment upon delivery is for the sole purpose of identification.  Such inspection shall not be construed as final acceptance, or as acceptance of the materials or equipment, if materials or equipment does not conform to contractual requirements.  If there are any apparent defects in the materials or equipment at the time of delivery, Purchaser will promptly notify the Contractor thereof.  Without limiting any other rights, Purchaser and/or the Contracting Agency at its option, may require the Contractor to:

· Repair or replace, at Contractor's expense, any or all of the damaged goods, or

· Refund the price of any or all of the damaged goods, or

· Accept the return of any or all of the damaged goods.

22. Title and Risk of Loss:  Regardless of FOB point, Contractor agrees to bear all risks of loss, injury, or destruction of goods and materials ordered herein which occur before delivery and acceptance.  Such loss, injury, or destruction shall not release Contractor from any obligation hereunder.

23. Performance:  Acceptance by the Purchaser of unsatisfactory performance with or without objection or reservation shall not waive the right to claim damage for breach, or terminate the contract, nor constitute a waiver of requirements for satisfactory performance of any obligation remaining to be performed by Contractor.

24. Identification:  All invoices, packing lists, packages, instruction manuals, correspondence, shipping notices, shipping containers, and other written documents affecting this contract shall be identified by the applicable purchase order or field order number.  Packing lists shall be enclosed with each shipment, indicating the contents therein.

25. Charges for Handling:  No charges will be allowed for handling that includes but is not limited to packing, wrapping, bags, containers, or reels, unless otherwise stated herein.

26. Invoicing:  Contractor shall provide an original and two (2) copies of invoices.  Each invoice shall be submitted as required by the contract and shall reference the contract and field order or purchase order number.  Invoices shall be properly annotated with applicable prompt payment discount(s).

27. Payment:  Payment will be made by the purchasing agency as indicated on ordering document, and if unspecified shall be net 30 days from receipt of invoice.  Any bid that requires payment in less than thirty (30) calendar days need not be considered.  Qualifying prompt payment discount will be considered in determining the apparent lowest responsible and responsive bid.  Invoices will not be processed for payment nor will the period of cash discount commence until receipt of a properly completed invoice and until all invoiced items are received and satisfactory performance of Contractor has been attained.  If an adjustment in payment is necessary due to damage or dispute, the cash discount period shall commence on the date final approval for payment is authorized.  Under "Chapter 39.76 RCW," if Purchaser fails to make timely payment(s), Contractor may invoice for 1% per month on the amount overdue or a minimum of $1.00.  Payment will not be considered late if a check or warrant is mailed within the time specified.  If no terms are specified, net 30 days will automatically apply.  Payment(s) made in accordance with contract terms shall fully compensate the Contractor for all risk, loss, damages or expense of whatever nature and acceptance of payment shall constitute a waiver of all claims submitted by Contractor.

For purchases made by a State of Washington agency, if any, payment for materials or equipment received or for services rendered shall be made by warrant issued from the Washington State Treasury and redeemable in U.S. dollars.  Unless otherwise indicated, the State’s sole responsibility shall be to issue this warrant.  Any bank or transaction fees or similar costs associated with currency exchange procedures shall be fully assumed by the contractor.

28. Quality Standards:  Product or service specifications herein are intended solely to clearly describe type and quality and not to be restrictive.  Trade reference specifications describe the type of product thus far found to best meet agency functional requirements and provide the most economical use life under agency use situations.  So as not to misrepresent the requirements herein, brands other than those specified will therefore be considered on the basis of whether at least equal or in quality/performance.  Failure to submit with bid complete documentation sufficient to establish products bid as at least quality/performance.  The Agency acceptance of a product bid as an “equal” is condition on the inspection and testing after receipt.  If, in the sole judgment of the Contracting Agency, the item is determined not to be an equal, the bid may be rejected or the product returned at bidder’s expense and/or the contract canceled without any liability whatsoever to the Agency.  Any bid containing a brand name that is not of equal quality, performance or use specified must be represented as an “alternate” and not as an “equal;” failure to do so shall be sufficient reason to consider the bid non-responsive.

29. Determination of Responsibility:  During the contract, should the contractor be determined to be in violation of federal, state, or local laws or regulations, the Contracting Agency reserves the right to modify its initial determination of responsibility at the time of award and to take other action as determined appropriate, including but not limited to termination of the contract.

30. Award Factors:  See Bid Instructions.

31. Supplier Registration:  Unregistered bidders may be required to complete a Supplier Registration Packet for placement on the Contracting Agency supplier list.  This shall include Lynnwood, and may include similar requirements for other agencies that are eligible and chose to purchase as a result of this contract.

32. Changes:  No alteration in any of the terms, conditions, or contractual requirements herein shall be effective without the written consent of the Purchasing Manager; however, a change order or change to the terms and conditions may be agreed upon between the Contractor and a purchasing agency, as a change in terms for that Purchaser only, but such changes will not be considered a change to the underlying contract unless such change is issued by the Purchasing Manager.

33. Additions or Deletions:  The Contracting Agency reserves the right to add or delete items, agencies, or locations, as determined to be in the best interest of the state.  Added items, agencies or locations will be related to those on contract and additions or deletions will not represent a significant increase or decrease in size or scope of the contract.  Such additions or deletions will be by mutual agreement, will be at prices consistent with the original bid price margins, and will be evidenced by issuance of a written contract change notice from the Contracting Agency.

34. Contract Suspension: The Contracting Agency may at any time and without cause, suspend the contract or any portion thereof, for a period of not more than thirty (30) calendar days, by written notice to the Contractor.  Contractor shall resume performance within fifteen (15) calendar days of written notice from the Contracting Agency.

35. Breach, Default, Termination:  
A. Breach:  A breach of a term or condition of the contract shall mean any one or more of the following events:  (1) Contractor fails to perform the services by the date required or by a later date as may be agreed to in a written amendment to the contract signed by the Contracting Agency; (2) Contractor breaches any warranty or fails to perform or comply with any term or agreement in the contract; (3) Contractor makes any general assignment for the benefit of creditors; (4) in the Contracting Agency’s sole opinion, Contractor becomes insolvent or in an unsound financial condition so as to endanger performance hereunder; (5) Contractor becomes the subject of any proceeding under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or debtors; (6) any receiver, trustee, or similar official is appointed for Contractor or any of the Contractor’s property; (7) Contractor is determined to be in violation of federal, state, or local laws or regulations and that such determination, in the Contracting Agency’s sole opinion renders the Contractor unable to perform any aspect of the contract.  

B. Default:  A Contractor may be declared in default for failing to perform a contractual requirement or for a material breach of any term or condition.

C. Termination for Convenience: The Contracting Agency may terminate this contract, in whole or in part, at any time and for any reason by giving thirty (30) calendar days written termination notice to Contractor.  Termination charges shall not apply unless both parties subsequently agree them upon.  Where termination charges are applicable, both parties agree to negotiate in good faith and to limit the extent of negotiations to valid documented expenses incurred by Contractor prior to date of termination.  Should the parties not agree to a satisfactory settlement, the matter may be subjected to mediation and/or legal proceedings.

D. Termination for Breach and/or Default: Except in the case of delay or failure resulting from circumstances beyond the control and without the fault or negligence of the Contractor or of the Contractor’s suppliers or subcontractors, the Contracting Agency shall be entitled, by written or oral notice, to cancel and/or terminate this contract in its entirety or in part for breach and/or for default of any of the terms herein and to have all other rights against Contractor by reason of the Contractor’s breach as provided by law.

E. Termination by Mutual Agreement: The Contracting Agency or the Contractor may terminate this contract in whole or in part, at any time, by mutual agreement with thirty (30) calendar days written notice from one party to the other.

F. Sanctions:  Any violations of the mandatory provisions of this contract shall be a material breach of contract for which the contractor may be subject to a requirement of specific performance, or damages and sanctions provided by contract, or by applicable laws.

G. Termination for Non Appropriate of Funds:  Contracting Agency may terminate this contract or an order placed under the authority of this contract, without notice and without penalty of any kind due to non appropriation of funds.  In event of such termination, there shall be no “Opportunity to Cure Default” and no other recourse for contractor.  Contracting Agency shall only be obligated to pay for products delivered and received, in event of such termination.

36.
Opportunity to Cure Default:  

A. Events:  In the event that Contractor fails to perform a contractual requirement or materially breaches any term or condition, the Contracting Agency may issue a written or oral notice of default and provide a period of time in which Contractor shall have the opportunity to cure.  Time allowed for cure shall not diminish or eliminate Contractor's liability for liquidated or other damages.  The Contracting Agency is not required to allow the Contractor to cure defects if the opportunity for cure is not feasible as determined solely by the Contracting Agency.  The Contracting Agency may terminate the contract for nonperformance, breach, or default without allowing the opportunity to cure by the Contractor. 

B. Remedies:  If the nonperformance, breach or default remains after Contractor has been provided the opportunity to cure, the Contracting Agency may do one or more of the following:

1. Exercise any remedy provided by law.

2. Terminate this contract and any related contracts or portions thereof.

3. Impose liquidated damages.

4. Suspend Contractor from receiving future Invitations for Bid.

37.
Legal Fees:  The Contractor covenants and agrees that in the event suit is instituted by the Purchaser for any nonperformance, breach or default on the part of the Contractor, and the Contractor is adjudged by a court of competent jurisdiction, he shall pay to the Purchaser all costs, expenses expended or incurred by the Purchaser in connection therewith, and reasonable attorney's fees.

38.
Force Majeure:  

A. Definition:  Except for payment of sums due, neither party shall be liable to the other or deemed in default under this contract if and to the extent that such party's performance of this contract is prevented by reason of force Majeure. The term "force Majeure" means an occurrence that is beyond the control of the party affected and could not have been avoided by exercising reasonable diligence.  Force Majeure shall include acts of God, war, riots, strikes, fire, floods, epidemics, or other similar occurrences.  

B. Notification:  If either party is delayed by force Majeure, said party shall provide written notification within forty-eight (48) hours.  The notification shall provide evidence of the force Majeure to the satisfaction of the other party.  Such delay shall cease as soon as practicable and written notification of same shall be provided.  The time of completion shall be extended by contract modification for a period of time equal to the time that the results or effects of such delay prevented the delayed party from performing in accordance with this contract.  

C. Rights Reserved: The Contracting Agency reserves the right to cancel the contract and/or purchase materials, equipment, or services from the best available source during the time of force Majeure, and Contractor shall have no recourse against the Contracting Agency.

39. Minority and Women Business Enterprises (MWBE):  In accordance with the legislative findings and policies set forth in Chapter 39.19 RCW, with Tacoma Ordinance No 26126, with City of Seattle MWBE ordinance and provisions, and with the provisions of other purchasing agencies, participation by MWBE firms is encouraged.  Participation may be either on a direct basis in response to this solicitation/invitation or as a subcontractor to a Bidder/Proposer.  However, unless required by federal statutes, regulations, grants, or contract terms referenced in the contract documents, no preference will be included in the evaluation of bids/proposals, no minimum level of MWBE participation shall be required as condition for receiving an award, and bids/proposals will not be rejected or considered non-responsive on that basis.  Any affirmative action requirements set forth in federal regulations or statutes included or referenced in the contract documents will apply.  

40. Established Business:  To be considered responsive, contractor must, before commencing performance, or before that time if required by law or regulation (reference WAC Chapter 18.27), be an established business firm with all required licenses, bonding, facilities, equipment and trained personnel necessary to perform the work as specified in the bid solicitation.  All bidders must have Federal Tax Identifier Number as required by IRS regulations and Uniform Business Identifier Number required by Department of Revenue (800) 647-7706.  Questions regarding specific licenses should be directed to Department of Licensing at (360) 664-1400.

41. Failure to Perform: Failure of Contractor to furnish the equipment, supplies, materials, and/or services as stipulated herein, may eliminate the Bidder from the active bidder’s mailing list for the jurisdiction for which such failure occurred, for the products or services concerned, at the discretion of the Contracting Agency.

42. Compliance With Laws:  Contractor shall comply with all applicable federal, state and local laws, rules, and regulations affecting its performance and hold the Purchaser harmless against any claims arising from the violation thereof.  No extension of time or additional payment will be made for loss of time or disruption of work caused by any actions against the Contractor for any of the above reasons.

43. Emergency and Disasters:  The following shall be in effect during major emergencies or disasters.  Contractor acknowledges that government agencies are procuring goods/services for benefit of the public.  Contractor agrees, in support of public good purposes, to consider these government customers as first priority and shall make best effort to provide these customers the requested goods/services in as timely a manner as practicable.  Contractor and Agency agree that a major emergency or disaster includes, but is not limited to:  storms, high winds, earthquakes, floods, hazardous material releases, transportation mishaps, loss of utilities, fires, terrorist activities or combinations of above.  In the event the Contractor is unable to meet the delivery requirements due to circumstances beyond the reasonable control of the Contractor, Contractor agrees to make such delivery as soon as practicable.  If Contractor is prevented from making delivery to the requested location due to circumstance beyond its reasonable control, Contractor shall immediately assist the purchasing agency in whatever reasonable manner to gain access to such goods/services.  In the event Contractor is unable to provide goods/services as requested, the Contractor may offer limited substitutions for consideration.  

44. Insurance: Upon request, Contractor shall furnish the purchasing agency with evidence of insurance.  Liability & Property Damage Insurance:  Contractor shall procure and maintain during the life of this Contract and during performance of these services, Commercial General Liability, and Automobile Liability Insurance, to protect the Contracting Agency and the Contractor from and against all claims, damages, losses and expenses arising out or resulting from the performance of these services, as detailed herein, with insurance companies or through sources approved by the State Insurance Commissioner pursuant to RCW Chapter 48.  The Agency reserves the rights to require higher limits should it deem it necessary in the best interest of the public.  Purchasing Manager may waive requirements upon request, if in the best interest of the Agency, upon request of the company.

A. If requested by the purchasing agency, the Certificate of Insurance shall be provided for a primary policy of commercial general liability insurance, meeting the requirements herein.  This Certificate is subject to approval by the Contracting Agency as to company, terms and coverage.  Failure of the contractor to satisfactorily meet the request for insurance, unless otherwise waived by the Purchasing Manager, would be considered a material breach of contract and cause of termination of the Contract.  

B. Approval of the insurance by the purchasing agency shall not relieve or decrease the liability of the Contractor for any damages arising from Contractor’s performance of the Work.

C. Insurance shall provide, at a minimum, the types of insurance coverage, liability limits and endorsements as set forth below and shall be included in all applicable policies and on the Certificate of Insurance.  The insurance coverage’s listed below shall protect the Contractor and the Contracting Agency from claims for damages of bodily injury, including death resulting therefrom, as well as claims for property damage, which may arise from operations under this Contract, whether such operation be by itself or by any subcontractor or by anyone directly employed by either of them, it being understood that it is the Contractor’s obligation to enforce the requirements of this section in respect to any subcontractor employed for this project:

Commercial General Bodily injury and Property Damage Insurance and shall include:

Premises & Operations;

Owners and Contractors Protective;

Products Liability including completed Operations Coverage;

Contractual Liability;

Broad Form Property Damage;

Commercial Form (to include Extended Bodily Injury);

Employees as Additional Insured;

Explosion, Collapse & Underground Hazard;

Independent Contractors;

Personal Injury;

Stop Gap; and

Cross Liability Clause.

Automobile Bodily Injury and Property Damage Insurance sufficient to cover any driving that is directly required for the performance of the stated work. 

General Liability (Commercial General Liability Insurance) shall be written with limits of liability of no less than $1,000,000 combined single limits, per occurrence and $1,000,000 in aggregate.

D.
Nothing contained in these insurance requirements is to be construed as limiting the extent of the Contractor’s responsibility for payment of damages resulting from operations under this Contract.

E.
The coverage is provided by the General Liability and the Automobile Liability is primary to any insurance maintained by the Contracting Agency.

F.
The inclusion of more than one insured under this policy shall not affect the rights of any insured as respects to any claims, suit or judgment made or brought by or for any other Insured or by or for any employee of any other Insured.  This policy shall protect each Insured in the same manner as though a separate policy had been issued to each, except that nothing herein shall operate to increase the company’s liability beyond the amount or amounts for which the company would have been liable had only one Insured been named.

G.
There shall be included in the general liability insurance contractual coverage sufficiently broad to insure the provisions of that Section herein entitled “Hold Harmless Clause.”

H.
Failure to comply with provisions contained herein shall not waive the responsibility of the Contractor to provide the required protection. 

45. Energy Conservation Requirements: Contractor agrees to comply with mandatory standards and policies relating to energy efficiency contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act.

46. Clean Water Requirements:  Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Federal Water Pollution Control Act.  Contractor agrees to report each violation to Contract Agency and understands and agrees that the Contract Agency will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

47. Access to Records and Reports:  Where the Purchaser is not a State but a local government and is the FTQ Recipient or a sub grantee of the FTA Recipient in accordance with 49 CFR 18.35(i), the Contractor agrees to provide the Purchaser, the FTA Administrator, the Comptroller General of the US or any of their authorized representatives, access to any books, documents, papers and records of the Contractor which are directly pertinent to this contract for the purposes of making audits, examinations, excerpts, and transcriptions.  Contractor also agrees, pursuant to 49 CFR 633.17 to provide FTA Administrator or authorized representatives 9including any PMO Contractor access to Contractor’s records and construction sites pertaining to major capital project, defined at 49 USC 5302(a) 1, which is receiving federal financial assistance through the programs described at 49 USC 5307, 5309, or 5311.    Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed.  Contractor agrees to maintain all books, records, accounts and reports required under this contract for a period of not less than 3 years after the date of termination or expiration of this contract, except in the event of litigation or settlement of claims arising from the performance of this contract, in which case Contractor agrees to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized representatives, have disposed of all such litigation, appeals, claims or exceptions related thereto.  Reference 49 CFR 18.39(I)(11).

48. Federal Changes:  Contractor at all times shall comply with all applicable FTA regulations, policies, procedures and directions, between Purchaser and FTA as they may be amended or promulgated from time to time during the term of this contract.  Contractor’s failure to so comply shall constitute a material breach of this contract.

49. Clean Air:  Contractor agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act, as amended, 42 USC 77401.  The Contractor agrees to report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

50. No Government Obligation to Third Parties: Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the Federal Government in or approval of the solicitation or award of the underlying contract, absent any express written consent by the Federal Government, the Federal Government is not a party to this contract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor or any other party (whether or not a party to that contract) pertaining to any matter resulting from the underlying contract. 

51. Program Fraud and False or Fraudulent Statements and Related Acts:  The Contractor acknowledges that the provision of the Program Fraud Civil Remedies Act of 1968, as amended 31 USC 3801 etc. seq and US DOT regulations, “Program Fraud Civil Remedies,” 49 CFR Part 31, apply to its actions pertaining to this Project.  Upon execution of the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any statement it has made, it makes, it may make, or causes to be made, pertaining to the underlying contract or the FTA assisted project for which this contract work is being performed.  In addition to other penalties that may be applicable, the contractor further acknowledges that if it makes, or causes to make, a false, fictitious, or fraudulent claim, statement, submission or certification, the Federal Government reserves the right to impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.  The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission or certification to the Federal Government under a contract connected with a project that is finance in whole or in part with Federal assistance originally awarded by FTA under the authority of 49 USC 5307, the Government reserves the right to impose the penalties of 18 USC 12001 and 49 USC 5307(n)(1) on the Contractor to the extent the Federal Government deems appropriate.  The Contractor agrees to include the above 2 clauses in each subcontract financed in whole or in part with Federal assistance provided by FTA.  It is further agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to the provisions.

52. Civil Rights:

A. Non discrimination:  In accordance with Title VI of the Civil Rights Act as amended, 42 USC 200d, section 303 of the Age Discrimination Act of 1975, as amended, 42 USC 6102, section 202 of the Americans with Disabilities Act of 1990, 42 USC 12132, and Federal transit law at 49 USC 5332, the Contractor agrees that it will not discriminate against any employee or application for employment because of race, color creed, national origin, sex, age, or disability.  In addition, the Contractor agrees to comply with applicable Federal implementation regulations and other implementing requirements FTA may issue.

B. Equal Employment Opportunity:  The following EEO Requirements apply to the underlying contract:

1. Race, Color, Creed, National Origin, Sex:  In accordance with Title VII of the Civil Rights Act, as amended, 42 USC 200e, and Federal Transit laws at 49 SCY 5332, the Contractor agrees to comply with all applicable equal employment opportunity requirements of US DOL regulations, OFCCP DOL, 41 CFR Parts 60 et seq, which implement Executive Order No 11246, EEO, as amended by Executive Order No 11246 Relating to EEO, 42 USC 2003 note), and with any applicable Federal statutes, executive orders, regulations and Federal policies that may in the future affect construction activities undertaken in the course of the Project.  The Contractor agrees to take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, creed, national origin, sex, or age.  Such action shall include, but not be limited to, the following:  employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

2. Age:  In accordance with Section 4 of the Age Discrimination in Employment Act of 1967, as amended, 29 USC 623 and Federal transit law at 49 USC 5332, the Contractor agrees to refrain from discrimination against present and prospective employees for reason of age.  In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

3. Disabilities.  In accordance with section 102 of the Americans with Disabilities Act, as amended, 42 USC 12112, the Contractor agrees that it will comply with the requirements of US EEOC, “Regulations to Implement the Equal Employment Provisions of the Americans with Disabilities Act,” 29 CFR Part 1630, pertaining to employment of persons with disabilities.  In addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

4. The Contractor also agrees to include these requirements in each subcontract finance in whole or in part with Federal assistance provided by FTA, modified only if necessary to identify the affected parties. 

53. Breaches and Disputes:  Disputes arising in the performance of this Contract which are not resolved by agreement of the parties shall be decided in writing by the authorized representative of the Contracting Agency.  This decision shall be final and conclusive unless within 10 days from the date of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the Contracting Agency.  In connection with any such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its position.  The decision of the Contracting Agency shall be binding upon the Contractor and the Contractor shall abide by the decision.  Unless other direction by the Contracting Agency, Contractor shall continue performance under this contract while matters in dispute are being resolved.  Should either party to the Contract suffer injury or damage to person or property because of any act or omission of the party or of any employees, agents or others for whose acts Contractor is legally liable, a claim for damages therefore shall be made in writing to such other party within a reasonable time after the first observance of such injury or damage.  Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters in question between the Contracting Agency and the Contractor arising out of or relating to this agreement or its breach will be decided by arbitration if the parties mutually agree, or in the Court of the State of Washington.  The duties and obligations imposed by the Contract Documents and the rights and remedies available hereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or available by law.  No action or failure to act by the Contracting Agency or Contractor shall constitute a waiver of any right or duty afforded any of them under the Contract, nor shall any such action or failure to act constitute an approval or acquiescence in any breach hereunder except as may be specifically agreed in writing.

54. FTA Terms:  The preceding provisions include, in part, certain state Terms and Conditions required by DOT, whether or not expressly set forth in the preceding contract provisions.  All contractual provisions required by DOT, as set forth in FTA Circulate 42201D, dated April 15, 1996 (also see Change 1) are hereby incorporated by reference.  Anything in the contract herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with other provisions contained in this Agreement.  The Contractor shall not perform any act, fail to perform any act, or refuse to comply with the Contracting Agency request, which would cause Purchaser to be in violation of the FTA terms and conditions.
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