STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

Northwest Regional Office » 3190 160th Ave SE * Bellevue, WA 98008-5452 = 425-649-7000
711 for Washington Relay Service ¢ Persons with a speech disability can call 877-833-6341

JUN 18 2010

Mr. Robert Hart

Skagit County Drainage & Irrigation District #15
15920 Best Road

Mount Vernon, WA 98273

Your address
is in the

-+~ Samish
L1 watershed

Re:  Your request for a PRELIMINARY and TEMPORARY PERMIT under Water
Right Application S1-28607

Dear Mr. Hart:

This letter serves as a Preliminary Permit for construction and testing, and as a Temporary
Permit for operation and monitoring of a new surface water diversion from the Skagit River for
Skagit County Drainage & Irrigation District #15 (District).

PLEASE READ THIS LETTER CAREFULLY. In accordance with RCW 90.03.290, if the
applicant for a water right fails to comply with the conditions of their preliminary permit, it and
the application on which it is based will be canceled. And, in accordance with RCW 90.03.250,
a temporary permit is granted for use during the pendency of an application for a permit, unless
sooner revoked (for lack of compliance with conditions).

The District’s application requests surface water for supplemental irrigation supply, in the
amounts of 4000 gallons per minute (8.912 cubic feet per second) and 350 acre-feet per year,
during the months of June, July, and August. The instantaneous rate requested represents the use
of approximately 0.089% of the flow at the lowest minimum instream flow rate (see WAC 173-
503) of 10,000 cubic feet per second (cfs). Or, 0.048% of the average instantaneous flow rate of
18,663 cfs for the months of June, July, and August. The annual volume requested represents the
use of approximately 0.0029% of the mean annual runoff of approximately 12,000,000 acre-feet
per year.

The District’s proposed point of diversion will be located within the SE%: SEY4 of Section 35,
Township 34 North, Range 3 East,

The District is proposing to use a portable pump to be placed on a dike owned by Skagit County
Diking District No. 1. This location is on the west bank of the North Fork Skagit River,
approximately 3000 feet downstream of the point of divergence of the North Fork and South Fork.

The District is proposing to pipe the diverted water into a nearby District ditch for downstream
beneficial use. This beneficial use will consist of: 1) raising the water level in the District ditch
system in order to sub-irrigate crops, and/or 2) allowing farmers within the District boundaries to
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pump the subject water from the ditch system for irrigation supply.

The District’s ditch system is currently divided by geography or elevation into three zones
(southwest, middle, & northeast). These networks are not currently connected except in the
western portion of the District where water flows toward the Sullivan Slough outlet structures at
Chilberg Road (pump station) and/or Third Street (dam and tide gates). The District is proposing
to interconnect the southwest and middle zones by placing approximately 1200 feet of pipe under
a field(s) owned by Kirby and/or Joyce Johnson. This pipe will allow water to flow from the
southwest zone (to be supplemented by the Skagit River diversion) into the middle zone.

The primary crops grown within the District’s boundaries are potatoes, cereal grains (such as
wheat), field crops (such as alfalfa), flower bulbs, vegetable seed, corn silage, various other
vegetables, and berries. Most of the crops are irrigated by use of big guns, with the exception of
berries, which are typically drip irrigated.

Under the authority of RCW 90.03.290, Ecology may issue a Preliminary Permit requiring the
applicant to conduct studies, surveys, and investigations necessary to provide the information
needed to properly assess their application. The purpose of the Preliminary Permit portion of
this authorization is to allow the District to move forward with planning, construction, and testing
in order to:

e Determine the best location for placement of the diversion pump

e Determine the best elevation on the dike structure for placement of the pump
e Determine the proper intake pipe diameter

e Determine the proper placement of the intake pipe

e In consultation with the Washington Department of Fish & Wildlife (WDFW), determine
proper fish screen area, screen mesh opening size, and approach velocity

e Determine the best source of power for the pump (electric, diesel, etc.)

e Determine the viability of using “siphon action” to reduce pumping costs

e Determine the actual instantaneous pumping rate possible (no greater than 8.912 cfs)
e Determine how best to pipe the diverted water up and over the dike

¢ Determine the best piping material to use (solid pipe, flex pipe, etc.)

e Obtain an easement agreement with Diking District No. 1

e Obtain pipeline easement agreements with the owners of the private road between the point
of diversion and the point where the diverted water will enter the District’s ditch system

e Obtain permission from the Skagit County Public Works Department for placing pipelines
under Kamb Road and Calhoun Road
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Obtain an easement agreement with Kirby and/or Joyce Johnson for placing a pipeline
under their property in order to connect the southwest and middle ditch zones

Obtain a Hydraulic Project Approval (HPA) from WDFW

Obtain any other permits that may be necessary for construction and operation of the
project

Under the authority of RCW 90.03.250, Ecology may issue a Temporary Permit to allow the use

- of water during the pendency of an application for a water right permit. The purpose of the
Temporary Permit portion of this authorization is to allow the District to move forward with
operation and monitoring in order to:

Determine the effectiveness of adding water to the ditches during the summer months in
order to sub-irrigate District lands

Determine the effectiveness of adding water to the ditches during the summer months in
order to provide District farmers with surface water for diversion purposes

Allow for source flexibility (the ability for farmers to use ditch water instead of
groundwater) in order to reduce the landward movement of saline groundwater

Reduce the application of saline groundwater on crops and fields

Document water quality impacts of adding water to the District’s ditches during the
summer months

Determine the best method for measuring the instantaneous and annual quantities pumped
from the river

Ecology may require additional data collection, beyond the scope of this Preliminary and
Temporary Permit, before a permanent decision can be made regarding the District’s water right
application.

The District is hereby granted a Preliminary and Temporary Permit to proceed with the
construction, testing, operation, and monitoring of its Skagit River diversion and delivery system,
subject to existing rights and the following conditions:

L

The Preliminary Permit portion of this authorization becomes effective immediately after
the completion of the statutory 30 day appeal period (assuming no appeals). In accordance
with RCW 90.03.290(2), the preliminary permit portion of this authorization will remain in
effect for three years from the date of issuance, unless revoked sooner.

The Temporary Permit (the authority for using water) portion of this authorization
becomes effective immediately after the following are accomplished:
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d.

The completion of the statutory 30 day appeal period (assuming no appeals).

. The District submits a written plan to Ecology to insure this authorization will be used

only when minimum instream flows are being met (see condition 3 below). This plan
must contain detailed information on how the “on-off” system will work (i.e., float
valve, computer program linked to the USGS real-time data website, manual operation,
etc.). In addition, the plan must contain information on how the data will be recorded,
and a QA/QC program for guaranteeing data accuracy and maintenance of the system.

. Ecology approves the written plan. Ecology shall have up to 30 days from the date of

receipt to approve or deny this plan.

The “on-off” system (as detailed in the approved plan) is operable and ready to use.

The temporary permit portion of this authorization will remain in effect throughout the
pendency of the District’s application, unless sooner revoked.

ds This authorization is an interruptible supply, subject to the following minimum flows as
promulgated in chapter 173-503 WAC.

Instream flows as established at USGS monitoring station 12200500 (Mt. Vernon), at river
mile 15.7, SE% SEY4 of Section 7, Township 34 North, Range 4 East, W.M., as presented
in the table below, shall be protected by regulation of diversions. No diversion of water
under this authorization shall take place when the stream flow at this station is below

the minimum instream flows.

Minimum Instream Flows in the Lower Skagit - WRIA 3
Instantaneous flow in cubic feet per second (cfs)

USGS Monitoring
Station 12200500
Month Day Skagit River
June 1-30 12,000
July 1-31 10,000
August 1-31 10,000

All expenses, risks, and liabilities incurred during construction, testing, operation, and

monitoring of the diversion and delivery system shall be borne by the District.

The granting of this authorization shall not be construed, by inference or otherwise, that

the subject application will ultimately be approved.
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10.

11.

This authorization to make use of public waters of the state is subject to existing rights,
including any existing rights held by the United States for the benefit of Tribes under treaty
or settlement. If impairment does occur, the District will be required to diminish or cease
pumping, or mitigate for this impairment.

Water Resources staff at the Department of Ecology Northwest Regional Office shall be
notified 72 hours prior to the first time startup of the diversion system.

An approved measuring device shall be installed and maintained on the source authorized
by this authorization in accordance with the rule "Requirements for Measuring and
Reporting Water Use", WAC 173-173. See
http://www.ecv.wa.gov/programs/wr/measuring/measuringhome.html

WAC 173-173 describes the requirements for data accuracy, device installation and
operation, and information reporting. It also allows a water user to petition the Department
of Ecology for modifications to some of the requirements. Installation, operation and
maintenance requirements are enclosed as a document titled “Water Measurement Device
Installation and Operation Requirements.” See
http://www.ecy.wa.gov/programs/wr/measuring/measuringhome.html .

To determine the effect this diversion will have on the overall quality of water within the
district and on receiving waters, monitoring of surface and ground water will be required.
Groundwater monitoring will document the extent of saltwater intrusion into District
aquifers caused by irrigation well pumping, and will help measure any improvement in
groundwater salinity provided by reduced reliance on wells for irrigation and by recharge
of the upper saturated zone of soil with freshwater. Surface water monitoring will help
assess impacts of the project on overall quality of water within District ditches and
receiving water bodies.

A monitoring plan (QAPP) approved by Ecology with quality assurance elements
following Ecology’s Guidelines for Quality Assurance Project Plans (Pub. No. 04-03-030)
shall be developed by and followed by the District in order to characterize irrigation water
prior to and during the period of this Temporary Permit. The QAPP will include a -
groundwater monitoring element to be carried out in areas where saltwater intrusion has
been noted in the past and in areas where intrusion may be likely. The QAPP will identify
all points of discharge from the affected District ditches to receiving waters such as '
Sullivan Slough and the Swinomish Channel. At a minimum, sampling parameters should
include temperature, pH, conductivity, dissolved oxygen, nutrients, salinity, and fecal
coliform bacteria. Further, the District agrees to participate in and/or allow Ecology to
conduct other sampling that may be pertinent to or of interest in studying the effects of this
project.

Department of Ecology personnel, upon presentation of proper credentials, shall have
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12.

13,

14.

13,

access at reasonable times, to the project location, and to inspect at reasonable times,
records of water use, diversions, measuring devices, and associated distribution systems
for compliance with water law.

The water source and water transmission facilities are not located upon land owned by the
District. Issuance of this authorization does not convey a right of access to or other right to
use land which the District does not legally possess. Obtaining such a right is a private
matter between the District and owner of that land.

The intake shall be screened in accordance with Department of Fish and Wildlife screening
criteria (pursuant to RCW 77.57.010, RCW 77.57.070, and RCW 77.57.040). Please
contact the Department of Fish and Wildlife, 600 Capitol Way N, Olympia, WA 98501-
1091. Attention: Habitat Program, Phone: (360) 902-2534 to receive information about
screening criteria.

The District must abide with the 2005 Skagit Drainage and Fish Initiative Drainage
Maintenance Agreement By and Between the Washington Department of Fish and Wildlife
and Skagit County Drainage and Irrigation Improvement District #15 (see Attachment 3)
and amendments.

Use of water under this authorization shall be contingent upon the District's maintenance of
efficient water delivery systems and use of up-to-date water conservation practices consistent
with established regulation requirements and facility capabilities.

The District shall submit an annual letter report on the following conditions. This report shall be
submitted by January 31* of each year to the Department of Ecology, Water Resources Program,
Northwest Regional Office.

16.

17.

18.

The maximum rate of diversion and the total daily and total annual volume pumped. This
information shall be included in the letter report in table format.

Currently, minimum instream flows are not met approximately 30% of time during the
months of June, July, and August. The District must employ a method and/or install a
device (as detailed in their approved plan, see condition 3) to insure use of this
authorization is only occurring during periods when minimum instream flows are being
met. Times and dates of pumping shall be recorded and included in the letter report in
table format. Include a column(s) indicating instream flow level at the Mt. Vernon
monitoring station at the time pumping begins and ends.

District leadership shall work with all growers within the District’s boundaries to insure
they have a legal source of irrigation supply, either through this authorization or through
previously issued water rights. The District must report on progress made to eliminate all
unauthorized irrigation water use within the District’s boundaries.
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In addition to addressing the above three conditions, the annual letter report shall also include a
description of progress made toward resolving the bulleted items on pages 2 and 3 of this
authorization. The outcome of the District’s application for permanent water rights will be
dependent on how these items are resolved.

You have a right to appeal this Preliminary and Temporary Permit. To appeal this you must:

e File your appeal with the Pollution Control Hearings Board within 30 days of the “date of
receipt” of this document. Filing means actual receipt by the Board during regular office
hours.

e Serve your appeal on the Department of Ecology within 30 days of the “date of receipt” of
this document. Service may be accomplished by any of the procedures identified in WAC
371-08-305(10). “Date of receipt” is defined at RCW 43.21B.001(2).

Be sure to do the following:
e Include a copy of this document that you are appealing with your Notice of Appeal.

e Serve and file your appeal in paper form; electronic copies are not accepted.

1. To file your appeal with the Pollution Control Hearings Board

Mail appeal to: Deliver your appeal in person to:
The Pollution Control Hearings Board The Pollution Control Hearings Board
P.O. Box 40903 OR 4224 - 6th Ave SE Rowe Six, Bldg 2
Olympia, WA 98504-0903 Lacey, WA 98503

2. To serve your appeal on the Department of Ecology

Mail appeal to: ‘ Deliver your appeal in person to:
The Department of Ecology The Department of Ecology
Appeals and Application for Relief Appeals and Application for Relief
Coordinator OR " Coordinator
P.O. Box 47608 300 Desmond Dr SE
Olympia, WA 98504-7608 Lacey, WA 98503

3. And send a copy of your appeal to:

Jacqueline Klug
Department of Ecology
3190 160™ Ave SE
Bellevue, WA 98008
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For additional information visit the Environmental Hearings Office Website:
http://’www.eho.wa.gov .

To find laws and agency rules visit the Washington State Legislature Website:
httpriwwwl. leg wa.gov/CodeReviser .

Signed at Bellevue, Washington, this | % o day of J e ,2010.

AW] m_/
Jacqu ine

Sectio a%ger

Water Resources Program

jk/bs/mc

By certified mail: 7008 0150 0003 7623 7135
Attachments: 1 — Skagit County Drainage Improvement District #15 Map
2 — Skagit County Drainage Improvement District #15 Perimeter Boundary
3 — Skagit County Drainage Improvement District #15 Fish Agreement
Enclosures:  Your Right to be Heard

cc: Mike Shelby
Larry Wasserman
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... confirmed later in Skaglt County Superior Court. Cause No. 14859,

PERTMETER BOUNDARY
: _ OF
DRAINAGE DISTRICT NO. 15

The following is the perimeter boundary of Drafinage District No, 15
as established in Skagit County Superior Court Cause No. 4542 and

- Commencing on the east bank of Sullivan Slough at the moubh thereof,’
-and running in a northerly direction along the center of the dlke on

- the east bank of said Sulllvan Slough to where the same intersects

with the south line of section 31, township 34 north, range 3 east,
W.M. in Skagit County, Washington; thence east to the southwest cor- -
ner of section 33 in said township and range; thence south to the
southwest corner of the NWi of section 4, towhship 33 north, range
3, east,W.,M,; thence in a southeasterly directlon on a straight line -
to the southwest corner of the SEL of saild section 4; thence cont-
inuing along sald last named straight line to the west or north
bank of the North Fork of the Skagit River; thence along the west or:
north bank of said North Fork of the Skaglt River and the Skagit - .
River proper, to a point where the same intersects wlith a2 line drawn
‘north and south through the center of the NWi of the NE{ of sectlon
25, township 34 north, range 3 east, W.M.; thence north to the south-

. wesbt corner of the east half of the NWi of the SEf of sectlon 24 of

. sald township and range; thence east to the southwest corner of the
NEL of the SE} of said sectlon 24; thence north to the southwest =
‘corner of the NE{ of the NE; of sald sectilon 24; thence west to the
southwest corner of the NWi of the NEf of sald sectlon 24; thence -
north to the southeast corner of the SWi of section 13, township
34 north, range i east, W.M,; running thence west to the southwest

. corner of the SEi of the SEY of section 14 of saild fownship and
range; thence south to the southwest corner of the NE} of the NEi
of section 23 of said_township and range; thence west to the south-
west corner of the NWi of the NEL of section 23 of said township

. . and range; thence south to the center of section 23 in said town-

- .ship and range; thence west to the center of section 22 in sald
township 2nd range; thence north to the Southwest corner of the NWi
of the SE} of seetion 15 of said township and range; thence west to

. " the southwest cormer of the NW: of the SEL of section 16 in said
- township and range; thence south to the southeast corner of the

- - N& of the NEL of the NWi of section 21 of said township and range;

.. theénce west to the southwest corner of the Ni of the NEL of the NWi
of section 21 of =said townshlp and range; thence south to the southwe:

- corner of the NEY of the NWi of sald section 21; thence west o the -

- southwest corner of the NWi of the NWi of said section 21; thence sou
- to the southeast cormer of the Ni of the SEi of the NEf of section

20 in sald township and range; thence west to the southwest corner of

the N% of the SEf of the NWL of said section 20; thence south to the .

.. southwest corner of bthe SE: of the NWi of said section 20; thence

west to the southwest corner of the SE} of the NE{ of section 19 of .

g sald township and range; thence south along the east side of the

public road to the southwest corner of the SEf of the SEf of sald -
section 1G; thence east along the north side of sald road to the 5
point where sald road turns south; thence south along the east line
of 8aid road to the point where the same crosses the east and wes®: .
o R T B W IR e e
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© . Perimeter Deseription continued

_center line of section 30 in said township and range; thence west - -
* to the southwest corner of the SEL of the NWi of said sectlion 30;
.. thence south along the 1/16th section line to a point where the sald |
.. 1/16th section line intersects with the dike along the west bank .=
‘of Sullivan Slough; thence south along the center of sald dike to . -
ghe mouth of said Sullivan Slough where the same enters into Puget .
ound. 5 . " : SR R e T T




SKAGIT
DRAINAGE AND FISH INITIATIVE

DRAINAGE MAINTENANCE AGREEMENT
By and Between the

WASHINGTON DEPARTMENT OF FiSH AND WILDLIFE
and

SKAGIT COUNTY DRAINAGE AND IRRIGATION
IMPROVEMENT DISTRICT #15

This Agreement represents a commitment by the WASHINGTON DEPARTMENT OF
FISH AND WILDLIFE and SKAGIT COUNTY DRAINAGE AND IRRIGATION

IMPROVEMENT DISTRICT #15 to acknowledge the critical interests and needs of
each Party with regards to fish protection and the maintenance of drainage infrastructure
within the established boundaries of said District. It also represents an acknowledgement
by the SKAGIT RIVER SYSTEM COOPERATIVE (SRSC), representing the
Swinomish Indian Tribal Community and the Sauk Suiattle Indian Tribe
(collectively referred to as the Tribes), of a shared need to develop and maintain effective
levels of communication and cooperation in recognition of the vital roles of agriculture
and natural resources in sustaining the customs, culture and economic viability of Skagit
County, its citizens and the Tribes and their members.

PARTI: PURPOSE AND INTENT

This Agreement is predicated on the belief that the statutory duties, powers and
responsibilities vested in the duly elected Commissioners of Skagit County Drainage
and Irrigation Improvement District #15 under Title 85 RCW and the statutory
resource protection responsibilities of the Washington Department of Fish and
Wildlife under Title 77 (RCW 77.55) reflect shared interests and needs of the State of
Washington. The Parties to this agreement recognize and accept a clear and compelling
need exists to reconcile these statutory responsibilities in a way that is both respectful and
cognizant of each other’s rights, obligations and interests.

The purpose and intent of this Agreement is to provide a mechanism through which each
Party may achieve certainty in addressing their needs regarding agricultural drainage and
fish protection. The specific goals and objectives of this Agreement are to:

1) Provide a framework to cooperatively develop a detailed Drainage
Maintenance Plan to ensure the immediate and long terms interests and
needs of each Party are identified and provided for with regards to
drainage infrastructure behind tide gates and pump stations.
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PARTIL: PURPOSE AND INTENT (continued)

2) Defuse and avoid conflicts typically associated with sub-tidal drainage
maintenance activities and fish protection efforts within the Skagit and
Samish River deltas.

3) Provide a mechanism to resolve issues regarding jurisdictional authority
involving drainage and fish protection.

4) Establish and sustain open and constructive levels of communication and
cooperation based on trust and mutual respect between each Party.

5) Contribute to improved working relationships and collaborative
partnerships between each Party, other interested stakeholder groups and
local, state, federal and tribal governments.

PART II: PARTIES TO THIS AGREEMENT

The parties to this individual Agreement are the WASHINGTON DEPARTMENT OF
FISH AND WILDLIFE (WDFW) and SKAGIT COUNTY DRAINAGE AND
IRRIGATION IMPROVEMENT DISTRICT #15, which controls lands historically
subject to tidal influence within the Skagit River delta, hercafter referred to as “WDFW”
or “DID #15”, respectively. This Agreement is limited to the drainage maintenance
activities that are the sole responsibility of DID #15 and will not be applicable to other
activities performed by DID #15, or to individual landowners or any other party that is
not a signatory to this specific Drainage Maintenance Agreement.

PART HI: FRAMEWORK FOR DEVELOPMENT AND IMPLEMENTATION
OF THIS DRAINAGE MAINTENANCE AGREEMENT

The primary component of this Drainage Maintenance Agreement is a Drainage
Maintenance Plan (see Addendum B), developed collaboratively and cooperatively by the
duly elected Commissioners of DID #15 and WDFW, and in consultation with the
Skagit River System Cooperative (SRSC), consistent with the provisions of a
Memorandum of Understanding (MOU) between the Washington Department of
Fish and Wildlife and the Western Washington Agricultural Association, dated
February 18, 2005, as follows:
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PART III — (A): Classification of Watercourses

The following definitions apply to those watercourses occurring within DID #15,
consistent with the aforementioned MOU and as further identified within the attached
Drainage Maintenance Plan:

Natural Watercourses (Color Code: Blue): Watercourses with headwaters that follow
and/or replace a historic natural watercourse that has been altered, channelized, relocated,
and/or constrained by dikes and that do not have flow control structures (tide gates, pump
stations) at their confluence with marine waters. (Examples: Skagit River, Samish River)

Managed Watercourses with Headwaters ' (Color Code: Green): Watercourses with
headwaters that follow and/or replace a historic natural watercourse that has been
significantly channelized, relocated, and/or constrained by dikes and that have flow
control structures (tide gates, pump stations) at their confluence with marine waters.
(Examples: Edison Slough, No Name Slough, Big Indian Slough, Big Ditch, Hill Ditch)

Managed Watercourses without Headwaters Y (Color Code: Magenta): Watercourses
without headwaters that follow and/or replace a historic natural watercourse that has been
significantly channelized, relocated and/or constrained by dikes and that have flow
control structures (tide gates, pump stations) at their confluence with marine waters.
(Examples: Wiley Slough, Dry Slough, Brown Slough, Hall Slough, Dodge Slough,
Sullivan Slough, Joe Leary Slough)

Artificial Watercourses (Color Code: Yellow): Watercourses without headwaters that
are wholly built by humans and that do not follow or replace a historic natural
watercourse, and are designed to convey water from local surface areas or subsurface
drains for the purpose of removing excess water in order to improve conditions for
agriculture.

PART III - (B): Drainage Maintenance Activities

The following types of drainage maintenance activities are considered typical of work
necessary to routinely maintain watercourses that comprise the drainage infrastructure
within the Skagit and Samish River deltas. The Parties to this Agreement recognize that
new maintenance activities and techniques may arise and may, by mutual consent, be
incorporated into previously agreed upon Drainage Maintenance Agreements and related
Drainage Maintenance Plans.




Skagit Drainage and Fish Initiative
District Drainage Maintenance Agreement

DRAINAGE AND IRRIGATION DISTRICT 15

Page Four of Sixteen

PART III — (B):

Drainage Maintenance Activities (continued)

Trash Racks
o Maintenance/repair
o Debris removal
¢ Replacement

Pump Facilities
o Maintenance/repair
o Debris removal
¢ Replacement

Culverts
o Maintenance/repair
o Debris removal
o Replacement/Installation

Flood Gates
o Maintenance/repair
o Debris removal
o Replacement

Tide Gates
o Maintenance/repair
o Debris removal
o Replacement

Channel In-water Bucket Mowing
o Channel maintenance

Channel Out-of-Water Mowing
o Channel Maintenance

Dredging
o Channel maintenance
o Debris removal

Bridges
o Installation
o Replacement
o Maintenance/repair
o Debris removal



Skagit Drainage and Fish Initiative

District Drainage Maintenance Agreement
DRAINAGE AND IRRIGATION DISTRICT 15
Page Five of Sixteen

PART III - (B): Drainage Maintenance Activities (continued)

For purposes of further clarifying established maintenance practices governed and
controlled by the elected Commissioners of DID #1385, the construction and use of “V”
ditches are considered the responsibility of individual landowners and, as such, are not
addressed within the scope and intent of this District Agreement. Furthermore, the
construction and use of water retention structures for irrigation purposes are also outside
the scope of this Agreement.

PART III - (C): Best Management Practices (BMP’s)

It is the intent of this Agreement to identify and prescribe appropriate BMP’s for drainage
maintenance activities for each category of watercourse located within the boundaries of
DID #15, based on the need to convey water and protect fish and related habitats.

This Agreement seeks to ensure that these BMP’s are recognized and accepted as being
reasonable, necessary and prudent for meeting their stipulated purpose and are not
intended to constitute an infringement or impediment with regards to the ability of the
duly elected Commissioners of DID #15 to exercise their lawful duties and
responsibilities under Title 85 RCW or the ability of WDFW to exercise its lawful duties
and responsibilities under the provisions of Title 77 RCW.

Best Management Practices (BMP’s) have been developed for use in conjunction with
each of the drainage maintenance activities and watercourse categories outlined below.
A detailed description of individual BMP’s prescribed for each of the following
maintenance activities and watercourses within DID #15 is included as a separate
addendum to this Agreement (see Addendum A).

=  General

= Trash Racks
¢ Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

= Pump Facilities
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse
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PART III - (C):

In some instances, BMP’s associated with the activities and watercourses listed above
will warrant modification for use within a individual Drainage Maintenance Agreement
based on unique circumstances that exist within a given District (See Addendum B,
Drainage Maintenance Plan, Section D). Deviation from the BMP’s identified pursuant
to this MOU requires the mutual consent of both Parties and will be reflected in writing
as a modification to an Agreement and conditions associated with any related Hydraulic

Best Management Practices (continued)

Culverts
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Flood Gates
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Channel In-Water Bucket Mowing
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Channel Out-of Water Mowing
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Dredging
o Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Bridges
¢ Managed Watercourse With Headwaters
o Managed Watercourse Without Headwaters
o Artificial Watercourse

Project Approvals
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PART III - (D): Resource Protection Measures

The Parties to this Agreement recognize and accept the neg)
to ensure the protection of fish and fish habitat in conj
drainage infrastructure within DID #15. It is acknowledg
Hydraulic Project Approvals (HPA’s), as provided for in
appropriate tool for implementing the Best Management P
this Agreement and as conditions of HPA’s issued for
DID #15. It is further recognized that the use of BM

d for safeguards and protocols
unction with maintenance of
red and agreed that the use of
RCW 77.55, constitutes the
ractices identified pursuant to
drainage maintenance within
P’s alone shall constitute the

appropriate tool for implementation of this Agreement in those watercourses classified as

artificial.

The Washington Department of Fish and Wildlife jw'll] issue Hydraulic Project
c

Approval’s incorporating the Best Management Practi
Maintenance Plan for DID #15 (see Addendum C) as res
the following maintenance and watercourse categories:

Trash Racks
o Natural Watercourse — Individual HPA

»s identified in the Drainage
purce protection measures for

o Managed Watercourse With Headwaters — (General 5 Year HPA
o Managed Watercourse Without Headwaters|— General 5 Year HPA
o Artificial Watercourse — Voluntary Compliance — General BMP’s

o Pump Facilities
o Natural Watercourse ~ Individual HPA

o Managed Watercourse With Headwaters — Geeneral 5 Year HPA
¢ Managed Watercourse Without Headwaters|— General 5 Year HPA
o Artificial Watercourse - Voluntary Complignce — General BMP’s

Culverts
o Natural Watercourse — Individual HPA

Managed Watercourse Without Headwaters
Artificial Watercourse — Voluntary Compli

O 00

Flood Gates
¢ Natural Watercourse — Individual HPA

o 0 0

Managed Watercourse With Headwaters — Greneral 5 Year HPA

— General 5 Year HPA
ce — General BMP’s

Managed Watercourse With Headwaters — GGeneral 5 Year HPA
Managed Watercourse Without Headwaters|— General 5 Year HPA
Artificial Watercourse— Voluntary Compliance — General BMP’s
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PART I - (D): Resource Protection Measures (continued)
= Tide Gates
o Natural Watercourse — Individual HPA
o Managed Watercourse With Headwaters — Individual HPA
o Managed Watercourse Without Headwaters — Individual HPA
o Artificial Watercourse —Individual HPA

»  Channel In-Water Bucket Mowing

Natural Watercourse — Individual HPA

Managed Watercourse With Headwaters — General 5 Year HPA
Managed Watercourse Without Headwaters — General 5 Year HPA
Artificial Watercourse — Voluntary Compliance —~ General BMP’s

o 0 0O

= Channel Out-of-Water Mowing

¢ Natural Watercourse — Individual HPA
Managed Watercourse With Headwaters — General 5 Year HPA
Managed Watercourse Without Headwaters — General 5 Year HPA
Artificial Watercourse — Voluntary Compliance — General BMP’s

c O O

* Dredging
o Natural Watercourses — Individual HPA
o Managed Watercourse With Headwaters — General 5 Year HPA
o Managed Watercourse Without Headwaters — General 5 Year HPA
o Artificial Watercourse — Voluntary Compliance — General BMP’s

*  Bridges

Natural Watercourse — Individual HPA

Managed Watercourse With Headwaters — General 5 Year HPA
Managed Watercourse Without Headwaters — General 5 Year HPA
Artificial Watercourse — Voluntary Compliance — General BMP’s

O

o &g

For purposes of implementing this Drainage Maintenance Agreement, General Five-Year
HPA’s will be issued and shall apply only to the repair and maintenance of existing
drainage infrastructure. The construction of new drainage infrastructure within DID #15
will require a individual site specific HPA, consistent with the general provisions of
RCW 77.55, as well as any other local, state and federal requirements that may apply.

The Washington Department of Fish and Wildlife agrees to expedite renewal of the
above referenced General Five-Year Hydraulic Project Approvals developed in
association with this Agreement.
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PART III - (E): Habitat Improvement Projects (Mitigation Measures)

The Parties to this Agreement acknowledge that some drainage maintenance activities
may have varying degrees of direct and/or indirect impacts to fish and fish related habitat.
For purposes of implementing this Agreement between WDFW and DID #15, the goal
and intent of each Party is to offset direct and/or indirect impacts to fish and fish habitat
by incorporating BMP’s as conditions associated with General or Individual HPA’s
issued for maintenance activities provided for as part of the Drainage Maintenance Plan
for DID #15 (see Addendum C).

In those instances where, during the development of a District Drainage Maintenance
Plan, a maintenance activity within a District is determined by the Parties, in consultation
with SRSC, to warrant the need for additional measures to offset otherwise unavoidable
impacts to fish and/or fish habitat, WDFW and the Commissioners of DID #15 will work
collaboratively and cooperatively to identify and implement appropriate and acceptable
Habitat Improvement Projects.

The goals, objectives and obligations necessary to implement mutually agreed upon
projects are clearly identified in the attached Drainage Maintenance Plan for DID #15
(see Addendum B). At established five-year periods, progress toward implementation of
projects identified within the attached District Plan will be evaluated and considered
during the revision and development of subsequent plans and in re-issuance of related
permits. Failure to support or implement identified projects consistent with the written
parameters established as part of this District Drainage Maintenance Agreement and Plan
may constitute grounds for voiding this Agreement.

Projects Benefiting Both Drainage and Fish: The highest priority in
identifying and implementing projects associated with an agreed-upon need to
mitigate and/or offset direct or indirect harm to fish and fish habitat associated
with drainage maintenance activities pursuant to this Agreement will be projects
that provide benefits for both drainage and fish. In such instances, DID #15
agrees to commit resources (land, equipment, time, funding) to assist in
implementing the prioritized habitat improvement projects identified within this
Drainage Maintenance Agreement and Plan in cooperation with WDFW, and in
consultation with SRSC.
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PART III — (E): Habitat Improvement Projects (Mitigation Measures) (continued)

DID #15 herein agrees to partner with WDFW and work in consultation with SRSC and
other mutually acceptable entities to identify, pursue and obtain additional funding
through available sources (grants, etc) sufficient to implement those habitat improvement
projects identified within this District Agreement and Plan, and to do so within a
mutually agreed upon timeframe for completion. -

Projects Providing Benefits Primarily for Fish: In instances where habitat
improvement projects identified within this District Drainage Maintenance
Agreement and Plan are determined to be beneficial primarily for fish, WDFW,
local Tribes and interested entities other than the District agree to identify, pursue
and acquire funding sufficient for implementation. The goals, objectives and
obligations necessary to implement each of these mutually agreed upon projects
are clearly identified within the attached Drainage Maintenance Plan (see
Addendum B).

At established five-year periods, progress toward implementation of projects identified in
this District Agreement and Plan will be reviewed, evaluated and considered in the
revision and development of subsequent plans and reissuance of related permits. Failure
to support implementation of identified projects consistent with the written parameters
established as part of this District Drainage Maintenance Agreement and Plan may
constitute grounds for voiding this Agreement.

PART III - (F): Emergency Drainage Maintenance

The Parties to this Agreement recognize and acknowledge that exigent circumstances will
arise as a result of weather or other factors influencing stream flows and the need to
convey water. Emergency drainage maintenance activities may typically be the same as
the routine maintenance activities identified elsewhere in this Agreement and Plan but
may need to occur outside of designated work periods and/or require the use of action
steps that differ or deviate from the BMP’s prescribed in a General HPA issued for
routine drainage maintenance activities by DID #15. In the event of a drainage
maintenance emergency, the following protocols will apply:

Natural Watercourses: Emergency approval by the Washington Department of
Fish and Wildlife is required for all emergency repair activities occurring in
Natural Watercourses identified in a District Drainage Maintenance Agreement.
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PART III —(F): Emergency Drainage Maintenance (continued)

Managed Watercourses With Headwaters: Emergency notification to the
Washington Department of Fish and Wildlife is required only in circumstances
where emergency repair activities in a Managed Watercourse with Headwaters
identified in a District Drainage Maintenance Agreement deviate from the timing
restrictions and provisions of a General HPA provided pursuant to said
agreement.

Managed Watercourses Without Headwaters: Emergency notification to the
Washington Department of Fish and Wildlife is required only in circumstances
where emergency repair activities in a Managed Watercourse without Headwaters
identified in a District Drainage Maintenance Agreement deviates from the timing
restrictions and provisions of a General HPA provided pursuant to said
Agreement.

Artificial Watercourses: Notification to the Washington Department of Fish and
Wildlife is not required for emergency repair activities in artificial watercourses
identified in a District Drainage Maintenance Agreement.

Upon receipt of emergency notification, WDFW agrees to issue a verbal emergency
maintenance approval, with the understanding that the proposed work is necessary to
address emergency drainage conditions. DID #15 agrees to have a representative set up
an on-site meeting with the Area Habitat Biologist designated within this District
Maintenance Agreement (see Addendum D) as soon as possible, but not more than 30
days after work is completed. The purpose of this on-site meeting will be to determine if
additional measures will be necessary to restore fish habitat that may have been damaged
as a result of an emergency action undertaken by the District.

PART 11l - (G): Drainage Maintenance Activity Reporting

DID #15 agrees to prepare and submit an annual report summarizing maintenance
activities for the preceding calendar year using a format and timeline to be developed
jointly between the WDFW and WWAA. The annual report will be forwarded to the
Western Washington Agricultural Association and WWAA will provide a copy of the
report to WDFW and the SRSC for review and comment no later than February 1 of each
year.
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PART III - (H): Annual Drainage and Fish Review Conference

The Parties to this Agreement agree to meet annually in February of each year at a time
and place to be determined and established through mutual consent between WDFW and
WWAA. The purpose of this annual meeting will be to review and discuss drainage
maintenance activities planned to occur during the coming year and to identify any
relevant issues that may warrant the attention of the Parties in keeping with the spirit and
intent of maintaining open and constructive channels of communication. Participation at
this meeting will also be open to SRSC. Scheduled meetings may be modified or
deferred by mutual consent.

PARTIV: DRAINAGE MAINTENANCE PLANS

The Parties to this Agreement agree to work cooperatively, and in consultation with
SRSC, under the direction of the duly elected Commissioners of DID #15 to gather
existing and pertinent information for the development of a District Drainage
Maintenance Plan consistent with the following template. This template is not intended
to be exhaustive or all-inclusive and is meant to serve as a guide for each Party in
identifying relevant details for consideration in developing a Drainage Maintenance Plan
as the primary component of this District Drainage Maintenance Agreement.

Drainage Maintenance Plan — Template

A. Drainage District Overview
1. Location - map
2. Drainage District boundaries - map
3. Drainage District areas - acres
4. Predominant land uses
)

. Watercourse types - map
a. Artificial watercourses - miles (yellow)
b. Managed watercourses without headwaters - miles (magenta)
¢. Managed watercourses with headwaters - miles (green)
d. Natural watercourses- miles (blue)

6. Drainage infrastructure - map
a. Water crossing structures - culverts
b. Pump stations
c. Tide gates
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PARTIV: DRAINAGE MAINTENANCE PLAN - Template (continued)

d. Other - siphon, screw gate

7. Fish
a. General
b. Fish Passage
¢. Fish Habitat Distribution
d. Fish Distribution

B. Managed Watercourse with Headwaters (Green)

1. Reach Assessment
a. Reach descriptions - map
b. Reach drainage infrastructure
c. Reach drainage maintenance activities
d. Reach habitat conditions
Riparian characteristics
Fish passage barriers
Fish passage obstacles
Spawning habitat/substrate
Typical channel cross section
Reach gradient
7. Photos
e. Reach fish utilization
f. Reach fish habitat improvement opportunities

NU BN

2. Reach Prescriptions - Drainage and Fish Habitat

3. Implementation Measures
a. Implementation Schedule for Habitat Improvement Projects
b. Implementation time frames and obligations of the Parties

A Other Assessments Within The Drainage District
1. 1418 Assessment
2. Skagit County Water Quality Data

D. Best Management Practices — District Unique Circumstances
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PART V: ISSUANCE OF HYDRAULIC PROJECT APPROVALS (HPA’s)

Pertinent to this Agreement, WDFW agrees to issue appropriate HPA’s as an Addendum
to this District Drainage Maintenance Agreement.

PART VI: DISPUTE RESOLUTION

The Parties recognize that a dispute or disagreement may arise in the course of furthering
the purpose and intent of this Agreement, as well as in the development and
implementation of a Drainage Maintenance Plan between WDFW and DID #15. In the
event of a dispute or disagreement involving the substance or intent of this Agreement,
WDFW and the duly elected Commissioners of DID #15 agree to communicate promptly
and meet informally to seek a mutually satisfactory resolution. In the event a dispute or
disagreement should arise involving the development or implementation of this District
Agreement and Plan, the Parties agree the following steps will be taken, in the order set
forth below:

1)  An attempt will be made to resolve the issue at the local level.

2)  The Director of WDFW, or his designee, and a Commissioner of
DID #15 will meet in person.

3) The Parties will jointly engage and equitably fund the services of a
mutually agreed upon facilitator to assist in resolving the dispute.

4) Inthe event resolution is not achieved using the previous steps, the Parties
will be free to pursue other courses of formal action.

In the event of an alleged violation of the terms and provisions of a Hydraulic Project
Approval issued in conjunction with this District Drainage Maintenance Agreement,
WDFW will follow established Enforcement Program policy with regards to the
investigation and handling of such incidents.

PART VII: DURATION AND SEVERABILITY

This Agreement shall become effective upon signature by both Parties and will remain in
effect until such time as it is dissolved or otherwise revised by mutual consent of both
Parties, in consultation with SRSC. Either Party may terminate its participation thirty
days after providing written notice to the other Party of its intent to do so.

i, P



Skagit Drainage and Fish Initiative

District Drainage Maintenance Agreement
DRAINAGE AND IRRIGATION DISTRICT 15
Page Fifteen of Sixteen

PART VII: DURATION AND SEVERABILITY (continued)

The Parties to this Drainage Maintenance Agreement recognize that each is operating as
an independent entity pursuant to the powers, duties and responsibilities vested in each of
them under the laws of the State of Washington. This District Agreement and all related
HPA’s will be reviewed, revised as mutually agreed, and reissued as warranted at
intervals of five (5) years from their date of origin. The SRSC will be. extended an
invitation to participate in the review and revision process. The Parties to this District
Drainage Maintenance Agreement may mutually consent to reopen the Agreement for
review, revision or cancellation at times more frequent than the established five-year
intervals due to extenuating circumstances.

Examples of such circumstances are:

Legislative acts altering the substance of this agreement

Acts of nature ‘

Decisions of a Court

Other factors mutually agreed upon (e.g. new technology, equipment,
information)

» New information (e.g. changes in biological conditions that inay result
in damages to fisheries resources) not available during the development
of a Drainage Maintenance Agreement and/or Plan.

No agent, employee, or representative of either Party shall be deemed to be an agent,
employee, or representative of any other Party for any purpose relative to this MOU and
each Party is solely and entirely responsible for the acts of its agents and employees
during the period this Memorandum is in effect.

END OF AGREEMENT
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ENTERED into this ﬁ day of ZZ N , 2005 by

B EVERITT, REGIONAL DIRECTOR
REGION FOUR — MILL CREEK
DEPARTMENT OF FISH AND WILDLIFE
STATE OF WASHINGTON '

AND ON BEHALF OF SKAGIT COUNTY DRAINAGE AND IRRIGATION
IMPROVEMENT DISTRICT #15:

COMMISSIONER ‘ COMMISSIONER

/[tt-05 77”» /L, ROLS
DATE D&TE DATE

COMMISSIONER

Addendum A: Best Management Practices - Skagit Drainage And Fish Initiative MOU
Addendum B: Drainage Maintenance Plan —Drainage and Irrigation District 15
Addendum C: Hydraulic Project Approval — Drainage and Irrigation District 15
Addendum D: WDFW Emergency Approval Contact Protocols

Addendum E: JARPA Application

Addendum F: SEPA Checklist

Addendum G: SEPA Determination ' N



