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6/20/2013 

WATER RIGHT NUMBER 
 S1-28754 

 
MAILING ADDRESS 
ACME PROPERTIES LLC 
4214 LINNELL ROAD 
DEMING WA 98244 
 

SITE ADDRESS  (IF DIFFERENT) 
 

 
Quantity Authorized for Diversion 

WITHDRAWAL OR DIVERSION RATE UNITS ANNUAL QUANTITY (AF/YR) 
0.134 CFS [Non-Consumptive] 

 
 
Purpose 

PURPOSE 

WITHDRAWAL OR DIVERSION RATE ANNUAL QUANTITY (AF/YR) 
PERIOD OF USE 

(mm/dd) ADDITIVE 
NON-

ADDITIVE UNITS ADDITIVE NON-ADDITIVE 
Power Generation 0.134  CFS   11/01 - 06/30 
  
 

Source Location 
COUNTY WATERBODY TRIBUTARY TO WATER RESOURCE INVENTORY AREA 

WHATCOM UNNAMED STREAM SOUTH FORK 
NOOKSACK RIVER 

1-NOOKSACK 

 
SOURCE FACILITY/DEVICE PARCEL WELL TAG TWP RNG SEC QQ Q LATITUDE LONGITUDE 

UNNAMED STREAM 380509096162 N/A 38N 05E 09 NW SW 48.792828 122.174135 
     Datum: WGS84 
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Place of Use (See Attached Map) 
PARCELS 
380509096162 (Parcel A) and 380509035150 (Parcel B) 
LEGAL DESCRIPTION OF AUTHORIZED PLACE OF USE 
Parcel A: 
The south half of the northwest quarter of the southwest quarter in Section 9, Township 38 North, 
Range 5 East of W.M., except the following described tracts:  
 
A tract of land within the south one-half of the northwest quarter of the southwest quarter of said 
Section 9, more fully described as follows:  
 
Beginning at the northwest corner of said subdivision; thence south along said section line, 330 feet; 
thence east 200 feet; thence north 165 feet; thence east to the east line of said subdivision; thence 
north along said east line to the northeast corner thereof; thence west along the north line of said 
subdivision to the to the point of beginning, except Williams Road No. 349.  
 
and except a tract of land with the south one-half of the northwest quarter of the southwest quarter 
of said Section 9, more fully described as follows: 
 
Beginning at the northwest corner of said subdivision; thence south along said section line, 330 feet 
to the true point of beginning; thence east 660 feet; thence south to south line of said subdivision; 
thence west along said south line to the southwest corner thereof; thence north along west line of 
said section to the true point of beginning. Except Williams Road No. 349. And except right-of-way for 
Schornbush lying along the southerly line thereof.  Situated in Whatcom County, Washington. 
 
Parcel B: 
A tract of land within the south one-half of the northwest quarter of the southwest quarter of said 
Section 9, more fully described as follows: 
 
Beginning at the northwest corner of said subdivision; thence south along said section line, 330 feet 
to the true point of beginning; thence east 660 feet; thence south to the south line of said 
subdivision; thence west along said south line to the southwest corner thereof; thence north along 
the west line of said section 9 to the true point of beginning.  Except right-of-way for Linnell Road 
lying along the westerly line thereof. Situated in Whatcom County, Washington.  
 
Proposed Works 
The proposed work is to construct a micro-hydroelectric facility to generate power in the winter season for 
a single-family home.  Approximately 0.134 CFS (60 gpm) will be diverted from the unnamed stream near 
the ordinary high water (OHW) during high-flow events.  The intake will consist of a small box (2 ft x 2 ft x 2 
ft) placed near the OHW and will be fitted with a fish screen that meets WDFW criteria.  As water overtops 
the bank, it will enter the box to be diverted to a 2- to 3-inch-diameter buried pipe.  The pipe will run 
within the adjacent field for approximately 800 feet downstream to a small (3 ft x 3 ft x 3 ft) generator 
located above the OHW.  After passing through the generator, water will spill through an energy dissipater 
before discharging back to the creek.  No instream work will be required and no trees will be removed to 
construct the project.  The project will be non-consumptive.    
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Development Schedule 
BEGIN PROJECT COMPLETE PROJECT PUT WATER TO FULL USE  

July 15, 2014 September 15, 2015 July 15, 2016 
 

Measurement of Water Use 
How often must water use be measured? Monthly 
How often must water use data be reported to 
Ecology? 

Annually (Jan 31) 

What rate should be reported? Annual Peak Rate of Diversion (CFS) 
 

Provisions 
Measurements, Monitoring, Metering and Reporting 
An approved measuring device shall be installed and maintained for the source identified by this water 
right in accordance with the rule "Requirements for Measuring and Reporting Water Use," WAC 173-
173. 
 
Recorded water use data shall be submitted via the Internet.  To set up an Internet reporting account, 
contact the Bellingham Field Office at (360) 715-5200.  If you do not have Internet access, you can still 
submit hard copies by contacting the Bellingham Field Office for forms to submit your water use data. 
 
WAC 173-173 describes the requirements for data accuracy, device installation and operation, and 
information reporting.  It also allows a water user to petition the Department of Ecology for 
modifications to some of the requirements. 
 
Instream Flow Limitations 
WAC 173-501 describes the instream flow limitations for the Nooksack watershed.   Instream flows have 
been established for the South Fork Nooksack River.  The control point for the subject point of diversion 
is on the South Fork Nooksack River near Wickersham, USGS Stream Gage #12209000.  The South Fork 
Nooksack River is closed to further consumptive allocations from July 1 to October 31. 
 
Hydraulic Project Approval: 
State law (Chapter 77.55 RCW) requires that any person, organization or government agency wishing to 
conduct any construction activity that will use, divert, obstruct, or change the bed or flow of state 
waters must do so under the terms of a permit (called the Hydraulic Project Approval [HPA]) issued by 
the Washington State Department of Fish and Wildlife (WDFW).  State waters include all marine waters 
and fresh waters of the state, except those watercourses that are entirely artificial, such as irrigation 
ditches, canals and storm water run-off devices. 
 
Issuance of this water right authorization does not imply in any manner that an HPA will ultimately be 
approved by WDFW.  Protection of fish life will be the grounds upon which an HPA permit will be 
denied, approved or conditionally approved.  The applicant must obtain an HPA permit prior to 
construction work on the subject hydropower project.  If the HPA application is denied, the applicant 
must immediately notify this office of such denial.  At that time, this water right authorization will be 
unusable and will be considered null and void (canceled).   
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For information on how to apply for an HPA permit, please write or visit the Washington Department of 
Fish and Wildlife, North Puget Sound Region (4), 16018 Mill Creek Boulevard, Mill Creek, Washington 
98012-1296; or inquire by phone at (425) 775-1311; or via the Internet at 
http://wdfw.wa.gov/licensing/hpa 
 
Department of Fish and Wildlife Requirement(s) 
The intake(s) shall be screened in accordance with WDFW screening criteria (pursuant to RCW 
77.57.010, RCW 77.57.070, and RCW 77.57.040).  Contact the Department of Fish and Wildlife, 600 
Capitol Way N, Olympia, WA  98501-1091.   Attention: Habitat Program, Phone: (360) 902-2534 if you 
have questions about screening criteria. http://wdfw.wa.gov/about/contact/ 
 
Water Use Efficiency 
The water right holder is required to maintain efficient water delivery systems and use of up-to-date 
water conservation practices consistent with RCW 90.03.005. 
 
Proof of Appropriation 
The water right holder shall file the notice of Proof of Appropriation of water (under which the 
certificate of water right is issued) when the permanent distribution system has been constructed and 
the quantity of water required by the project has been put to full beneficial use.   The certificate will 
reflect the extent of the project perfected within the limitations of the permit.  Elements of a proof 
inspection may include, as appropriate, the source, system instantaneous capacity, beneficial use, place 
of use, and satisfaction of provisions. 
 
Schedule and Inspections 
Department of Ecology personnel, upon presentation of proper credentials, shall have access at 
reasonable times, to the project location, and to inspect at reasonable times, records of water use, the, 
diversion, the measuring device and associated system for compliance with water law.  
 
  

http://wdfw.wa.gov/licensing/hpa
http://wdfw.wa.gov/about/contact/
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Findings of Facts 
Upon reviewing the investigator’s report, I find all facts, relevant and material to the subject application, 
have been thoroughly investigated. Furthermore, I concur with the investigator that water is available 
from the source in question; that there will be no impairment of existing rights; that the purpose of use 
is beneficial; and that there will be no detriment to the public interest. 
 
Therefore, I ORDER the approval of Application No. S1-28754, subject to existing rights and the 
provisions specified above. 
 

Your Right To Appeal 
You have a right to appeal this Order to the Pollution Control Hearings Board (PCHB) within 30 days of 
the date of receipt of this Order. The appeal process is governed by Chapter 43.21B RCW and Chapter 
371-08 WAC. “Date of receipt” is defined in RCW 43.21B.001(2). 
 
To appeal you must do the following within 30 days of the date of receipt of the Order. 
 

• File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means 
actual receipt by the PCHB during regular business hours. 
 

• Serve a copy of your appeal and this Order on Ecology in paper form - by mail or in person. (See 
addresses below.) E-mail is not accepted.  
 

• You must also comply with other applicable requirements in Chapter 43.21B RCW and Chapter 
371-08 WAC. 
 

Street Addresses Mailing Addresses 
Department of Ecology 
Attn: Appeals Processing Desk 
300 Desmond Drive SE 
Lacey, WA  98503 

Department of Ecology 
Attn: Appeals Processing Desk 
PO Box 47608 
Olympia, WA  98504-7608 

  
Pollution Control Hearings Board 
1111 Israel RD SW  Ste 301 
Tumwater, WA  98501 

Pollution Control Hearings Board 
PO Box 40903 
Olympia, WA  98504-0903 

 
Signed at Bellevue, Washington, this ______ day of ________________ 2014. 
 
 
 
 
_________________________________________ 
Jacqueline Klug, Section Manager 
 
For additional information visit the Environmental Hearings Office Website:  http://www.eho.wa.gov.  To find laws and agency 
rules visit the Washington State Legislature Website: http://www1.leg.wa.gov/CodeReviser. 

http://www.eho.wa.gov/
http://www1.leg.wa.gov/CodeReviser
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INVESTIGATOR’S REPORT 
Application for Water Right -- Acme Properties LLC 
Water Right Control Number S1-28754 
 
BACKGROUND 
This report serves as the written findings of fact concerning Water Right Application Number S1-28754.  
 
On June 20, 2013, the Washington State Department of Ecology (Ecology) received an Application for a 
Water Right submitted by Acme Properties LLC (Acme Properties).  Acme Properties proposes to install a 
micro-hydroelectric generation plant on the applicant’s property to produce power seasonally during 
high streamflow.  The proposed point of diversion is located on an unnamed stream approximately 1¼ 
miles upstream of the confluence with South Fork Nooksack River near Deming, WA.  Attributes of the 
application are presented below in Table 1.   
 
Table 1  Summary of Requested Water Right 

Applicant Name: Acme Properties LLC  
Date of Application: 6/20/2013 
Place of Use S½ NW¼ SW¼ of Section 9, Township 38 N, Range 05 E., W.M. 

 
County Waterbody Tributary To WRIA 
Whatcom Unnamed Stream South Fork Nooksack River 1-Nooksack 

 
Purpose Rate Unit Ac-ft/yr Begin Season End Season 
Power Generation 0.134 CFS Non-Consumptive 11/01 6/30 

 
Source Name Parcel Well Tag Twp Rng Sec QQ Q Latitude Longitude 
Unnamed Stream 380509096162 N/A 38N 05E 09 NW SW 48.792828 122.174135 

CFS = Cubic Feet per Second; Ac-ft/yr = Acre-feet per year; Twp = Township; Rng = Range; Sec. = Section; QQ Q = 
Quarter-quarter of a section; WRIA = Water Resource Inventory Area; E.W.M. = East of the Willamette Meridian; 
Datum: WGS84. 
 
Cost Reimbursement 
This application is being processed under a cost reimbursement agreement between the applicant and 
Ecology.  This report has been prepared by consultants from GeoEngineers, Inc.  Tom Buroker of Ecology 
(Northwest Region) oversaw the examination and provided review.   
 
Legal Requirements for Approval of Appropriation of Water 
The following is a list of requirements that must be met prior to processing an application for water 
rights. 

Public Notice 
RCW 90.03.280 requires that notice of a water right application be published once a week, for two 
consecutive weeks, in a newspaper of general circulation in the county or counties where the water is to 
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be stored, diverted and used.  Notice of this application was published in the Bellingham Herald on 
August 14 and 21, 2013. 

Consultation with the Department of Fish and Wildlife 
Ecology must give notice to the Washington State Department of Fish and Wildlife (WDFW) of 
applications to divert, withdraw or store water.  In a letter dated October 1, 2013, WDFW stated that it 
was not opposed to the issuance of the water right permit.  The letter stated that the diversion must be 
screened and approved by a WDFW Area Habitat Biologist.  These WDFW recommendations are 
included as part of the Provisions section of the Report of Examination.  

State Environmental Policy Act (SEPA) 
A water right application is subject to a SEPA threshold determination (i.e., an evaluation whether there 
are likely to be significant adverse environmental impacts) if any one of the following conditions are 
met.  
 

(a) It is a surface water right application for more than 1 cubic foot per second, unless that project 
is for agricultural irrigation, in which case the threshold is increased to 50 cubic feet per second, 
so long as that irrigation project will not receive public subsidies; 

(b) It is a groundwater right application for more than 2,250 gallons per minute; 
(c) It is an application that, in combination with other water right applications for the same project, 

collectively exceed the amounts above; 
(d) It is a part of a larger proposal that is subject to SEPA for other reasons (e.g., the need to obtain 

other permits that are not exempt from SEPA); 
(e) It is part of a series of exempt actions that, together, trigger the need to do a threshold 

determination, as defined under WAC 197-11-305. 
 

Because this application does not meet any of these conditions, it is categorically exempt from SEPA and 
a threshold determination is not required. 

Administrative Status of Surface Water Bodies 
Surface water bodies in the watershed are subject to administrative regulations governing the right to 
divert water for beneficial use.  Minimum instream flow regulations for the Nooksack watershed (Water 
Resource Inventory Area [WRIA] 1) have been adopted in WAC 173-501.  The South Fork Nooksack River 
is closed to further consumptive appropriation from July 1 to October 31.  The proposed project is non-
consumptive with respect to downstream users and the control point on the South Fork Nooksack River 
near Wickersham (USGS Stream Gage 12209000).  Therefore, the proposed project is not subject to 
minimum instream flows or basin closures. 
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INVESTIGATION 
The investigation of Application No. S1-28754 included the review of: 
 

• The State Water Code, specifically Washington Administrative Code (WAC) 173-501 and Revised 
Code of Washington (RCW) 90.03.  

• United States Geological Survey (USGS) topographic maps.  

• Washington State Department of Ecology, 2014, Washington State Well Log Viewer website, 
<http://apps.ecy.wa.gov/welllog/index.asp> (Accessed January 2014). 

• Washington State Department of Ecology, 2014, Water Rights Tracking System (WRTS) website 
<http://www.ecy.wa.gov/programs/wr/rights/tracking-apps.html> (Accessed February 2014). 

• Information submitted by and conversations and/or meetings with the applicant’s consultants, 
Cedarock Consultants, Inc. 

• A site visit on January 30, 2014. 

Description of the Place of Use and Point of Diversion 
The proposed place of use is located approximately 2.5 miles south of the town of Deming near the 
crossroads community of Van Zant (see Attachment 1).  The subject property contains a residence and 
outbuildings.  The property is treed with a large pasture, lawns associated with the residence and an 
approximately 200-ft x 250-ft pond.  The topography of the property slopes to the west from 
approximate elevations 360 to 290 feet above Mean Sea Level (MSL).  The elevation at stream where 
the intake is proposed is about 350 feet MSL and the power generator is to be located approximately 
800 feet downstream of the intake at approximately elevation 300 feet MSL.   
 
The point of diversion is located in the SE corner of the subject property (see Attachment 1).  The intake 
will consist of a 2-ft x 2-ft x 2-ft box to collect overbank flow.  The installation and construction work will 
be conducted outside the ordinary high water on the stream bank.  Water will be diverted only when 
the stream is high enough to spill out of the channel into the intake structure. 

Geologic and Hydrologic Setting 
The headwaters for the unnamed stream are located approximately 1 mile east of the proposed intake 
on the ridge known as Van Zandt Dike.  The ridge is underlain by the sedimentary rocks of the Chuckanut 
Formation of Oligocene to Eocene age (Dragovich and others, 1997).  The stream flows down a steep 
gradient, through Quaternary deep-seated landslide deposits (Dragovich and others, 1997), before 
entering the subject property in the southeast corner, where it flows from east to west near the 
southern property boundary.  West of the residence and on the west side of Linnell Road are ponds that 
appear to be hydraulically separate from the stream, but the pond on the subject property overtops and 
flows into the stream during wet years with significant precipitation events.  The unnamed stream then 
flows southwest to near Van Zant and then north, entering a large wetland complex adjacent to and 
connected to the South Fork Nooksack River. 
 

http://apps.ecy.wa.gov/welllog/index.asp
http://www.ecy.wa.gov/programs/wr/rights/tracking-apps.html
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Cedarock Consultants provided a hydrograph of water depth within the unnamed stream and daily 
rainfall recorded from May 8 through August 1, 2013.  The monitoring point for the data is located on 
the unnamed stream near the downstream (western) property boundary.  The transducer data, 
collected during a period of the year when no diversion would be occurring, shows that the stream 
depth increases rapidly in response to daily rainfall events.  It is expected that the diversion of water will 
occur only during winter months and/or after significant rain events. 

Site Visit 
Bridget August and Michael Kenrick of GeoEngineers conducted a site visit on January 30, 2014.  Tom 
Buroker with Ecology also attended.  Carl Hadley, a biologist with Cedarock Consultants, provided a tour 
of the proposed project.  The locations of the points of diversion and return (discharge) were recorded 
using a GPS mapping system.  Photographs were also taken during the visit.   
 
The group observed the locations of the intake and return for the planned project.  At the time of the 
visit, the stream was approximately 4 to 6 inches deep and approximately 5 to 6 feet wide near the 
proposed intake, beneath the level of flow needed for the diversion.  
   
Proposed Use and Basis of Water Demand 
Acme Properties proposes to divert water from the unnamed stream seasonally during high flow periods 
to generate power for the property.  The diversion intake will be located above the ordinary high water 
level (OHW). The diverted water will flow through an approximately 800-feet length of buried pipe to a 
micro-hydropower plant (producing 1.2 to 4.8 kilowatts) located near the point of return to provide 
power to a single-family home for recharging batteries as a winter-time supplement to solar panels.  The 
diverted water will be discharged back into the same stream through an energy dissipater.  Thus, the 
water use is non-consumptive with respect to downstream users.  
 
Demand is estimated to be up to 0.134 CFS (60 gpm) during high flow events.  The occurrence of high-
flow events appears to be dependent on runoff from precipitation and/or snowmelt in the vicinity based 
on stream stage height and precipitation data provided by the applicant.  Assuming that water is 
available for diversion on average approximately 25 percent of the period of use (242 days), the annual 
demand would be 16 ac-ft/yr.  However, since the project is non-consumptive, an annual consumptive 
quantity is not included in this Report of Examination. 
 
Other Rights Appurtenant to the Place of Use 
There appears to be no other state-issued water rights appurtenant to the place of use.  There are two 
water right claims, one surface and one groundwater, submitted for the subject property on May 7, 
1974 by the previous owner of the property, Robert A. Jones.  The surface water claim, S1-098188CL, is 
for 0.01 CFS of seasonal use for stock watering and irrigation uses. The groundwater claim, G1-086529CL 
(short form), is for an unknown amount of domestic and irrigation (lawn and garden) uses.  The validity 
of these claims was not investigated. 
 
The source for domestic use on the property is an exempt well (Unique Well ID No. ABQ076) drilled 
September 6, 2013, to 100 feet.  The static water level in the well was recorded on the Ecology Water 
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Well Report (well log) as 42 feet below the top of the casing.  There is a pond in the southwest on the 
property between the residence and Linnell Road.   
 
Other Rights on the Same Source 
The unnamed stream flows southwest away from the subject property, and then north to the South Fork 
Nooksack River.  A search of Ecology’s Water Resource Explorer database revealed several potential 
surface water rights and claims exist near the stream and below the proposed diversion.  However, the 
sources for most of the rights and claims are ponds or streams upgradient or cross-gradient from the 
subject unnamed stream.  No claims and only one water right appear to have the unnamed stream as a 
source: 

• S1-*21776CWRIS, a certificated surface water right for 0.01 CFS and 1 ac-ft/yr for domestic 
supply owned by Raymond A. Riley.  The priority data is August 20, 1969.  The point of diversion 
on the subject unnamed stream is in the SWSE of Section 8, T. 38 N., R. 5 E.W.M. near Van Zant. 

 
Findings 
Under state law, the following four criteria must be met for an application to be approved: 

• Water must be available 
• There must be no impairment of existing rights 
• The water use must be beneficial 
• The water use must not be detrimental to the public interest 

 
Water Availability 
For water to be available for appropriation, it must be both physically and legally available. 

Physical availability 
Water is physically available for the proposed diversion.  Diversion will only occur seasonally during 
high-flow events in the unnamed stream.   

Legal availability 
The South Fork Nooksack River is closed to further allocations from July 1 to October 31 per WAC 173-
501.  However, water is legally available because the proposed diversion is non-consumptive and will 
not reduce downstream flows.  The affected reach of the unnamed stream is mostly within the subject 
property’s boundaries.  There are no other claims or water rights within the affected reach.  Diverted 
water will be returned to the unnamed stream within the property boundary.  
 
Impairment Considerations 
The diversion for power generation proposed by the applicant will not result in impairment or adverse 
impact since the water use is non-consumptive with respect to downstream users.  The diversion will 
not impair instream flows on the South Fork Nooksack River.  The unnamed stream is outside 
documented fish presence and the bypass reach will remain watered and bank-full during the diversion 
periods, with only a small portion of the high stream flow being diverted (WDFW 2013).  
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Beneficial Use 
The proposed use of water for hydroelectric power generation is defined in statute as a beneficial use 
(RCW 90.54.020(1)).  The requested rate of diversion (0.134 CFS) is reasonable for the proposed purpose 
of use. 

Public Interest Considerations 
No detriment to public interest could be identified during the investigation of this application.   
 
No protests or comments were filed during the public notice period of this application.   
 
Conclusions 
The use of surface water from the unnamed stream proposed by the applicant passes the four-part test 
that considered impairment, water availability, beneficial use and public interest.   
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RECOMMENDATIONS 
Based on the above investigation and conclusions, I recommend this request for a water right be 
approved in the amounts and within the limitations listed below and subject to the provisions listed 
above. 
 
Purpose of Use and Authorized Quantities 
The amount of water recommended is a maximum limit and the water user may only use that amount of 
water within the specified limit that is reasonable and beneficial: 
 
Authorized Quantity: 
0.134 cubic feet per second 
 
Purpose of Use: 
Hydropower generation 
 
Point of Diversion:  
NW¼ SW¼, Section 09, Township 38 North, Range 05 East W.M. 
 
Place of Use: 
As described above on page 1, entirely within S½ NW¼ SW¼, Section 09, Township 38 North, Range 05 
East W.M. 

 
 
 
 
 
 
 
 
 
 
 
 

 

Report Writer:  Joel W. Purdy, LG, LHG, RG Date 
 GeoEngineers, Inc. 

 
 
 
 
 
 

 

Reviewed by: Tom Buroker –Water Resources Program Date 
 
If you need this publication in an alternate format, please call Water Resources Program at (360) 407-6600.  
Persons with hearing loss can call 711 for Washington Relay Service.  Persons with a speech disability can call 877-
833-6341. 
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Attachment 1.  Place of Use and Point of Diversion for Application No. S1-28754.  
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