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DEPARTMENT OF

ECOLOGY State of Washington
state of Washington  Report of Examination for Water Right Change

PRIORITY DATE - WATER RIGHT NUMBER ¢
June 30, 1866 S4-84901-J

MAILING ADDRESS SITE ADDRE
Royal Schlepp
8442 Meadowbrook Rd.

Yakima, WA 98903 , WA 98903

Total Quantity Authorized for Diversion

DIVERSION RATE . UNITS L JANNUAL QUANTITY
0.20! @ CFS . 34.4

Purpose

PURPOSE
Irrigation of 20 acres

PERIOD OF USE (mm/dd)
April 15 —July 10

Source Location

RIBUTARY TO WATER RESOURCE INVENTORY AREA
@hum Creek 37-Yakima
Psec) aqaQ LONGITUDE | LATITUDE

. 9 |SESW  -120.70804 | 46.53774
Datum: NAD83/WGS84

PARCELS (NOT LISTED FOR S
- 171209-34402

LEGAL DESCRIPTION OF AUTHORIZED
The SE¥SWY of Section 9, T. 12 N., R. 17 E.W.M., Parcel No. 171209-34402, Answer No. 36. Yakima County.

1 \When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.20 cubic feet per second,
11.88 acre-feet per year can be diverted.
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Proposed Works ‘

Applicant maintains a 3-horsepower (hp) centrifugal pump connected to a 4-inch mainline. Watering
is done specifically with 3-inch hand lines and impact sprinklers.

Development Schedule
BEGIN PROJECT | COMPLETE PROJECT | PUT WATER TO FULL USE
Begun Complete | Complete

Washington State Department of Ecology’s (Ecology’s) findings as documented by this water right
change decision are bhased on the Schedule of Water Rights presepted in the Conditional Final

Order, Subbasin No. 23, issued April 15, 2009 by the Yakima Co@i@¥#Superior Court, and the current
Acquavella Draft Schedule of Rights, which is periodically up@@#@tl when changes are made by the

What volume should be reported? ‘
What rate should be reported? il Peak Rate of Withdrawal (CFS)

this water right in acco¥@ i l {féments for Measuring and Reporting Water Use,”
WAC 173-173.

| . @hot have Internet access, you can still submit hard
copies by contat{{iiis.the Central R€gional Office for forms to submit your water use data.

Provisions

A. This water right may only initiate a call on junior rights when the quantity of water available at the
confirmed point of diversion is sufficient to exercise the right.

B. Department of Fish and Wildlife Requirement(s)
The intake(s) must be screened in accordance with Department of Fish and Wildlife screening
criteria (pursuant to RCW 77.57.010, RCW 77.57.070, and RCW 77.57.040).
Contact the Department of Fish and Wildlife, 600 Capitol Way N, Olympia, WA 98501-
1091, attention: Habitat Program, Phone: (360) 902-2534.
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If you have questions about screening criteria, or call (509) 575-2104 for the Yakima Construction
Shop to obtain technical assistance for your project.
http://wdfw.wa.gov/conservation/habitat/planning/screening/

C. Easement and Right-of-Way
Where the water source and/or water transmission facilities are not wholly located upon land
owned by the applicant, issuance of a water right change authorization by this department does not
convey a right of access to, or other right to use, land which the applicant does not legally possess.
Obtaining such a right is a private matter between applicant and owner of that land.

D. Schedule and Inspections
Department of Ecology personnel, upon presentation of prgfei
reasonable times, to the project location, and to inspeclatiiegs
wells, diversions, measuring devices, and associated digEk
law. :

redentials, will have access at
able times, records of water use,
istems for compliance with water

Finding of Facts

Therefore, | ORDER approval of Change Ap[jiga
the provisions specified ahoue '

Your Right To Appeal

4(3), RCW 90.03.210(2), and Pretrial Order
dlogy v. James Acquavella, et al., Yakima
County ¢] of era idication of surface water rights in the Yakima

t sed, if he or she wishes to file an appeal, must file
Superior Court within thirty (30) days of receipt of this
Brior Court Clerk’s Office, Yakima County Superior Court,
get ¥akima River Adjudication. Appeals must be served in
accordance with Pre , Section lIl (“Appeals Procedures”). The content of the notice of
appeal must conform¥4g@ ; A6. Specifically, the notice of appeal must include:

e The name and malling address of the appellant.

e Name and address of the appellant’s attorney, if any.

o The name and address of the Department of Ecology.

e The specific application number of the decision being appealed.

o A copy of the decision.

e A brief explanation of Ecology’s decision.

o Identification of persons who were parties in any adjudicative proceedings that led to
Ecology’s decision.

e Facts that demonstrate the appellant is entitled to obtain judicial review.
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e The appellant’s reasons for believing that relief should be granted, and
a request for relief, specifying the type and extent of relief requested.

The “parties of record” who must be served with copies of the notice of appeal under RCW 34.05.542(3)
are limited to the applicant of the decision subject to appeal, Ecology and the Office of the Attorney
General.

All others receiving notice of this Decision, who wish to file an appeal, must file the appeal with the
Yakima County Superior Court within thirty (30) days of the date the Order was mailed. The appeal
must be filed in the same manner as described above.

Signed at Yakima, Washington, this day of 2015.

Thomas Perkow, Acting Section Manager
Water Resources Program
Central Regional Office

To find laws and agency rules visit the Washington State Legislature Website: http://wwwl.leg.wa.gov/CodeRe\)iser.
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INVESTIGATOR'S REPORT

Jacquelyn Metcalfe, Department of Ecology
Water Right Control Number CS4-02398CTCL
S4-84901-]

BACKGROUND

Description and Purpose of Requested Change

On November 8, 2004, George H. Grissom filed an application with the Washington State Department of
Ecology to change the point of diversion under Court Claim No. 023888n The State of Washington,
Department of Ecology v. James J. Acquavella, et al. to a point déWiistream on Hatton Creek. The
application was accepted and assigned control No. C54-02398CIGENThe property was later sold to

' EBAS a result, the court has

This change in point of diversion (POD) is being r nany other Subbasin 23
claimants because they were no longer using the p8 e 1925 Achepohl
Decree. Thus, the Court requested that the claimants ization to change
their points of diversion from the poin meddl 2@ the location
currently in use. This application and ri@Yokh pYQitted to Ecology to satisfy this request of
the Court. WAC 173-152-050(2)(b) allowS5&O gy ioriti Oplications ahead of other competing
applications.
Table 1:

Water Right Owner:

Priority Date:
Place of Use

L Y TnbutaryTo 7| WRIA ot
| " Ahtanum Creek E ) 37-Yak|ma -
I Ac-ftfyr I Begin Season | End Season
| Irrigation of 20 o0 | crs | 344t | Aprl1s | Juy10 |
Source Name | Partgl Twp| Rng| Secl Qaaq | Longitude I Latitude J
" Hatton Creek | 171209-44401) 12N 17E.| 8| SESE | -12071461 | 4653768 |

CFS Cubic Feet per Second; Ac-ft/yr = Acre feet per year; Sec. = Section; QQ Q = Quarter- quarter of a section; WRIA = Water
Resource Inventory Area; E.W.M. = East of the Willamette Meridian; Datum in NAD83/WGS84.

1\when water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.20 cubic feet per second,
11.88 acre-feet per year can be diverted.
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Table 2: REQUESTED Water Right Attributes

Water Right Owner: Royal Schlepp '
Priority Date: June 30, 1866 .

Place of Use | The SE¥SW% of Section 9, T. 12 N., R. 17 ElW, M
- Parcel No. 171209-34402, Answer No. 36.

County | 7 Waterhody | Tilgt}tary To WRIA _ I
. Yakima | Hatton Creek | Ahtanum Creek 37- Yaklma I
I Purpose | Rate | Unit | Begin Season | End Season_l
| Imrigationof20acres | 0.20' | CFS | C Aprills | July10 ]

|_ Source Name | Parcel | Twpl Rng

I _ Latitude 4'

| 4653774

o asectlon WRIA = Water

Hatton Creek i 171209- 32002[ 12 N..

CFS = Cubic Feet per Second; AC- FT/YR = Acre-feet per year,
Resource Inventory Area; E.W.M. = East of the Willamette Meri

Legal Requirements for Requested C

The following is a list of requirements thay i orizing the proposed change in
Point of Diversion: G

Public Notice

Public Notice of the a i i ; erald—ReIic on February 1, 2006 and
: re received during the 30-day protest period.

ECblogy received an April 16, 2007 letter from the
g their primary concern is that each respective water right holder
d regulation for the installation of fish screening devices in the

Department of Fi
and landowner co
state of Washington.

1 When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water
needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.20 cubic feet per second,
11.88 acre-feet per year can be diverted.
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State Environmental Policy Act (SEPA)

A water right application is subject to a SEPA threshold determination (i.e., an evaluation whether there
are likely to be significant adverse environmental impacts) if any one of the following conditions are
met:
o Itis asurface water right application for more than 1 cubic foot per second, unless that project
is for agrlcultural |rr|gat|on in wh|ch case the thresho1d is mcreased to 50 cubic feet per second,

collectively exceed the amounts above.
o Itisa part of a larger proposal that is subject to &f teasons (e.g., the need to obtain
other permits that are not exempt from SEPAJ

(R.D. Merrill Co. V
Twisp, 133 Wn.2d 76§
final determination of t{€
Superior Court has such at{ibt

1997)). It is not within Ecology’s authority to adjudicate or make a
10 validity of any water right or claim to a water right, only the

INVESTIGATION

In considering this application the investigation included, but was not limited to research and review of:

e The State Water Code.
e Report of the Court Concerning the Water Rights for Subbasin No. 23 (Ahtanum Creek).

e Supplemental Report of the Court Concerning the Water Rights for Subbasin No. 23 (Ahtanum
Creek).

e Stream flow data.
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e Existing water rights on file for the water system and other recorded water rights in the vicinity.

e Notes from site visit conducted by Ecology staff Candis Graff and Scott Turner, with Ahtanum
Irrigation District Stream Patrolman present on August 21, 2006, and a second site visit
conducted by Ecology staff Mark Dunbar and Jacquelyn Metcalfe, with Ahtanum Irrigation
District Stream Patrolman, George Marshall, present on October 22, 2014,

e Topographic and local area maps.

e Aerial photographs of the site (2011 and 2013).

o Final Programmatic Environmental Impact Statement for the Ahtanum Creek Watershed
Restoration Program (June 2005). -

The property is located within the Ahtanum Creek Subbasin N@S28Rapproximately 17 miles upstream

from the confluence of Ahtanum Creek and the Yakima Riy of development in the subbasin
have resulted in large tracts of property being divided sferred to new ownership
The division of land into smaller parcels has made th G ditches impractical or
impossible in most cases. With the advancemen Is available, land

spiinkler systems.
The change from gravity fed diversions i@ i Stetnsdiatl i fange in location

acres. Therefore, the [3Q¢ ¥ i S afAnswer No b were awarded a right for irrigation
' diby George and Judy Grissom in 2008, and more

The CFO describes the comiii@dPOD within the SEASE¥%SEX of Section 8, T. 12 N., R. 17 EEW.M. The
applicant proposes to changédlie authorized location of the POD to its current, actual position, which is
located SE¥SW¥ of Section 9, T. 12 N., R. 17 E.W.M. The new location is approximately 1,650 feet

downstream from the confirmed POD on Hatton Creek. Hatton Creek is a tributary to Ahtanum Creek.

The CFO includes a schedule of rights which describes the Court’s findings for each surface water claim it
confirmed within the Ahtanum Creek subbasin (Subbasin 23). Subsequent to its filing in 2009, the CFO
was appealed. The CFO was remanded by the Washington Supreme Court to Yakima County Superior
Court.
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Ecology is using the Court’s schedule of rights for its analysis of potential detriment or injury to existing
rights that could result from the proposed change of POD. The Schedule of Rights is periodically
updated when changes are adopted by the Court.

History of Water use

Legal History

There is a long history of legal actions concerning water rights in the Ahtanum Creek drainage. Water
right claimants can be divided into two major groups which have historically asserted the right to use
water on Ahtanum Creek: G

porthside users).
e creek (southside users).

° Property owners on non-tribal land north of the
° Property owners and the Yakama Nation on laf

At least six legal proceedings have influenced the all i O Ahtanum Creek®:

1855 Treaty with the Yakama Nation
1897 Benton v. Johncox
1908 “Code Agreement”
1925 State of Washington
1947 United States v. Ahtan
1977 — Currently in progress;
Acquavella, et g

District

O 4N s 9 S

State of Washington [ '

hin the entire Yakima River drainage basin,
basin is Subbasin No. 23. Ahtanum is the

2. Theclaimant’s pr ¥ must have participated in the 1925 Achepohl proceeding and must

have provided eviderié@of compliance with state law.

The claimant, or their predecessor, must have filed an answer in Ahtanum If.

4. The claimant, or their predecessor, must have shown that water was beneficially used on the
property after 1964, when United States v. Ahtanum Irrigation District Civil Cause No. 312 was
finalized by the Pope Decree.

w

1 History taken from Report of the Court Concerning the Water Rights for the Subbasin 23 (Ahtanum Creek) Volume 48 — Part 1; “b. Legal
History” pp. 36-39; Yakima County Superior Court Cause No. 77-2-01484-5; January 31, 2002,
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The court concluded that it needed to adhere to both the 1964 Pope Decree and the 1925 Achepohl
proceeding. Keeping that in mind, when the court evaluated claims where Achepohl certificates
authorized more irrigated acreage than found in the Pope Decree, the court awarded a junior water
right for the difference, provided there was no evidence of abandonment or relinquishment. A junior
right, in this case, had the same priority date as the senior portion of the right and, as stated in the
Report Of the Court, “...can only be exercised when the flow in Ahtanum Creek exceeds 62.59 cubic feet
per second and no uses, including potential storage, are being made of the excess by water right holders
on the reservation.”

According to the Report of the Court (ROC) in Acquavella dated Janugry 31, 2002, the Court found that
57.5 acres in Sections 8 and 9. It
was determined that, in 1908, their predecessors irrigated Hin Section 8 and 20 acres in Section
9; furthermore, the Ahtanum Irrigation District (AID) showegit 4 8hacres were receiving water in

With Answer No. 36 from United
States v. AID Civil Cause No. 312 (Ahtanum [ & Ahtgt is ti e Court confirmed George H.

acres with a June 30, 1866 priority date and a junioRgigi in the SEXMSW% of
Section 9, T. 12 N., R. 17 E.W.M. (Senior — Parcel Nos 171 401 and Junior — Parcel
No. 171209-34402). The Court also cofiin 1 ARSW : ‘ Grissom Allen
W. Grissom, and Thomas D. Richardson{@rd4ig

NEMNEWSEY, EVASEMNEXSEY and the EV2SES

The Court later revisited it isic ght$a Nlilted that junior rights cannot be
confirmed. The Court haSSifi '
attributes (Table 1).

Ahtanum C

The A e June 2005 Final Programmatic Environmental
Impact atershed Restoration Program, the Ahtanum Creek Subbasin
can be desc Ped as three dlffe | L Birst, the upper reach consists of the North and South Forks
of Ahtanum Cr hei &¥ce near Tampico. The upper reach flows through a
combination of magag, North Fork) and tribal land (South Fork). Second, the middle reach
begins at the confluenge fth and South Forks and flows to Wiley City. And third, the lower

occurs in the middle and IoWeEreaches of the creek, where pasture and hay are the predominant
irrigated crops. The middle aneflower reaches of Ahtanum Creek are made up of the main channel and
two regulated side channels known as Bachelor Creek and Hatton Creek.

Ahtanum Irrigation District
It is important to understand the current relationship between the above mentioned channels in order
to make sound determinations on changes in points of diversion in the Ahtanum system. Many of the

irrigation water rights confirmed by the Court are diverted from the smaller channels of Bachelor Creek
and Hatton Creek. These two creeks have historically been considered side channels of Ahtanum Creek,
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first originating from Ahtanum Creek, and then later joining back up to the main channel at two
different points downstream.

In the early 1990s, AID physically combined the origination points of both Bachelor and Hatton Creeks
and placed a head gate with a large fish screen just downstream of the location where the channel splits
(Figure 1). The fish screen is located approximately 2,500 feet east and 2,350 feet south of the
northwest corner of Section 13, being within the SW%NW% of Section 13, T. 12 N., R. 16 E.W.M. This
point is located approximately 3,500 feet downstream from the Wapato Irrigation Project (WIP) canal,
which is the POD used for the water users on the Yakama Reservation. Once water flows through the
fish screen, it continues through a common channel for approximately 3,800 feet, where there isa
continuous-head orifice turnout, which serves as the origination pgli€®f Hatton Creek. This point is
located approximately 200 feet east and 1,400 feet south from4Es: orthwest corner of Section 18,
being within the SW%NW% of Section 18, T. 12 N., R. 17 E.WAWSSREO)
though a pipeline, in a southeasterly direction, approxima i 3QDeet under a pasture where it is
discharged into the natural flow channel of Hatton Cr

Figure 1: Fish screen & origination point overvie
!

Legend

. Wapato Irrigatn Project (WIP) Canal

() FishScreen
@ Mation CreekTumout Bachelor Creek

BEE Pheline

i 23 T
ot 4 \ 13

| ;
.\mrlc.ml Fish Screen l Hatisn Creek

|
A -:,-::—,:._M‘ll.’ { } T12NR17E

T12NR16E

Fish pa i er reaches of Hatton and Bachelor Creeks just upstream
from Ahtanuy . g i e barriers exist, Washington State Department of Fish
and Wildlife Ir re found many fish species present in both Bachelor and
Hatton Creeks.

. ater among Bachelor, Hatton, and Ahtanum Creeks at the
headgate. AID does not h £ ter rights, or own any ditches. AID regulates the flow among the
three creeks and then manag&&the diversions of its patrons along the creeks to ensure the priority
system is followed. To do this, AID opens up the common channel for Bachelor and Hatton Creeks and
allows approximately 35-40 cfs to flow through the fish screen. When the water reaches the origination
point of Hatton Creek, a continuous-head orifice turnout is opened to allow approximately half the total
in to Hatton Creek. The other half continues to flow down Bachelor Creek. Later in the season as the
flow in the creeks becomes low, usually before reaching the July 10 cut-off, the stream patrolman for
AID begins to regulate based on the priority system established in the Achepohl proceeding.
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Proposed Use

The applicant is proposing to change the POD confirmed by the Court to a location approximately 1,650
feet downstream on Hatton Creek, approximately 400 feet north and 1,350 feet east of the southwest
corner of Section 9, T. 12 N., R. 17 E.W.M. The applicant’s property will continue to be irrigated with
water from Hatton Creek. No other change to the water right is proposed.

Other Water Rights Appurtenant to the Proposed Place of Use

Table 3: Appurtenant Water Rights to Place of Use

Instantaneous Annual

Point of

W :
DUZ:;:TE;Z Priority Date | Quantity (CFS | Quantity | Purpose(s) of Use Diversion or
: or GPM) (AC-FT/YR) Withdrawal
G4-01207C May 19,1966 | 266 gpm Irrigation Well

ive source of irrigation for 40 acres
12 N., R. 17 E.W.M. Under Ground
shall not exceed 416 acre-feet per
luding the right associated with

Ground Water Certificate No. G4-0120
from April 1 to October 1, located in the
Water Certificate No. G4-01207C, the a
year, less any water applied to the lands u
this change request.

ablished general classifications regarding the
€9in the Ahtanum Creek watershed. Briefly, a

Ahtanum Creek at the Yakatga Natfon Gage Station, the Ahtanum Irrigation District Gage Station,
Wapato Irrigation Project DiveéfSion, Carson Road, American Fruit Road, and the USGS Gage at Union
Gap (Figure 2). Limited or incomplete data is available for each of these gages.

Golder (2004) compiled and compared four years of available data. Golder’s study indicated a
consistent losing reach between the North Fork and South Fork gage stations and American Fruit Road.
Between Carson Road and American Fruit Road, a loss of 2 cfs was observed during the summer and fall
(Figure 2).
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Flgure 2: Hydrologic propert|es of Ahtanum Creek stream reaches from March through July.
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Limited gage data is available on Bachelor Creek and Hii® ok$iG . Marshall (

\ g
N8 :': N
B [‘( .U ot

v 5] \ EFA

via personal

- elor Creek and
than other areas in the stream reach
(Orange Box, Figure 2). Based on shared 8§ o |ogic environment, the tendency
for Bachelor Creek and Hatton Creeks to gaifi 3 Wa given reach is expected to be similar
to Ahtanum Creek.

During the irrigation neutral/gaining, east of Marks
Road. Golder (2004) indig hortion of the watershed is a neutral reach
however Foxworthy (1962 ortion may extend further west. The actual
timing and Ig is not fixed. It's dependent on creek flow

In the re3ghik ShEruit RE@thGage and the lower WIP diversion, Golder (2004) identified
measured sW@E insi @sses in the summer. The neutral and gaining reaches were

not extensivel Wever, monitoring well data compiled by Foxworthy
(1962) provides i o the seasonal depth to groundwater in the alluvial aquifer. Alluvial
aquifer wells located ach have a hydrograph with a slight seasonal variation. For
example, the monitorin ®/neutral reach (Circle with a dot, Figure 2) had a 2 to 3 feet variation

over the year. GroundwateR@épiivranged from 2.5 to 5 feet below ground surface (bgs). The monitoring
well located in the gaining redeh (Circle with a dot, Figure 2) had a groundwater depth of approximately

2 feet bgs and +/-1 foot of variation. The similarity between stream and groundwater elevation support

the observation that the eastern portion of the watershed is a gaining reach.

Impairment Considerations

This water right has been historically managed by AID based on the priority class system established in
Achepohl and will be required to do so within the priority scheme under the forthcoming Acquavella
Decree. This water right is subject to regulation when water is unavailable for water rights with a
priority date senior to 1866. |
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There are 3 PODs proposed for change (Table 4), and if approved, will be located in the intervening
reach between the confirmed POD and the proposed POD, both of which are located on Hatton Creek.
There are also numerous rights junior to 1866 upstream of this right on Hatton Creek. Because water
availability is expected to be less reliable further downstream, generally an unconditional approval of a
POD further downstream on a losing reach would place an additional burden on relatively junior
upstream users by “calling” them more frequently.

Table 4: PODs in the Intervening Reach

Water Right Application Change -
€ PP 4 Priority Date Current Source Proposed Source
Document No. No.
$4-84900-) CS4-02398CTCL@11 June 30, 1866 Hatton Creek Hatton Creek
S4-84903-) CS4-02398CTCL@7 June 30, 1866 Hatton Creek Hatton Creek
S4-84902-) C€S4-02398CTCL@10 June 30, 1866 Hatton Creek Hatton Creek
CONCLUSIONS

The amount of water recom

In accordance with Chapter 90.03, the

hor makes a te

water within the specified limit that is reasonable and beneficial:

o 0.20 cubic feet per second®
e 34.4 acre-feet per year!

nded is a maximum limit and the water user may only use that amount of

2 When water is available in excess of that needed to satisfy all confirmed water rights both on and off the Yakama Reservation and any water

needed to satisfy the Yakama Nation’s minimum instream flow right for fish and other aquatic life, an additional 0.20 cubic feet per second,
11.88 acre-feet per year can be diverted.
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e Irrigation of 20 acres from April 15 through July 10

Point of Diversion:

Located in the SE%SW of Section 9, T. 12 N., R. 17 E.W.M. Parcel No. 171209-32002.

Place of Use:

The SE4SW¥ of Sectidn 9, T.12 N., R. 17 E.W.M., Parcel No. 171209-34402, Answer No. 36,
Yakima County.

Jacquelyn Metcalfe, Permit Writer

If you need this publication in an alternate format, please call Water Resources Program at (360) 407-6600.
Persons with hearing loss can call 711 for Washington Relay Service. Persons with a speech disability can call
877-833-6341.
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