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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

4601 N Monroe Street * Spokane, Washington 99205-1295 = (509)329-3400

February 23, 2016

Pleasant Ridge Orchard
1995 Hanson Loop
Pasco, Washington 99301

Re:  Ground Water Application No. G3-29138

On, January 12, 2016 this office notified you by certified mail that Ground Water Application Number
G3-29138 would be rejected within 30 days, unless you notified Ecology that you are still interested in
pursuing your project. To date, we have not received a response from you regarding the notice.

Therefore, your application is hereby REJECTED.

Your Right To Appeal

You have a right to appeal this Order to the Pollution Control Hearings Board (PCHB) within 30 days of
the date of receipt of this Order. The appeal process is governed by Chapter 43.21B RCW and Chapter 371-
08 WAC. “Date of receipt” is defined in RCW 43.21B.001(2).

To appeal you must do the following within 30 days of the date of receipt of the Order.

File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means actual receipt
by the PCHB during regular business hours.

* Serve a copy of your appeal and this Order on Ecology in paper form - by mail or in person. (See
addresses below.) E-mail is not accepted.

* You must also comply with other applicable requirements in Chapter 43.21B RCW and Chapter

371-08 WAC.
Street Addresses Mailing Addresses
Department of Ecology Department of Ecology
Attn: Appeals Processing Desk Attn: Appeals Processing Desk
300 Desmond Drive SE PO Box 47608
Lacey, WA 98503 Olympia, WA 98504-7608
Pollution Control Hearings Board Pollution Control Hearings Board
1111 Israel Road SW Ste 301 PO Box 40903
Tumwater, WA 98501 Olympia, WA 98504-0903

@ cffliipo155 {r)



Pleasant Ridge Orchard
(G3-29138

Page 2

February 23, 2016

For additional information visit the Environmental Hearings Office Website: http:/www.eho.wa.gov. To
find laws and agency rules visit the Washington State Legislature Website:
http://www]1.leg:-wa.gov/CodeReviser.

If you have any questions, please contact Dan Tolleson at 509-329-3526.

Keith L. Stoff
Section Manager
Water Resources Program

|
Since ly,
Eastern Regional Office

KLS/DT:md
Enclosure: Your Right to Be Heard

By Certified Mail: 7015 0640 0006 1294 6942
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

4601 N Monroe Street * Spokane, Washington 99205-1295 ¢ (509)329-3400
January 12, 2016

Pleasant Ridge Orchard
1995 Hanson Loop
Pasco, WA 99301

Re:  Application No. G3-29138 for a Water Right Permit
NOTICE - WATER RIGHT APPLICATION STATUS

The Department of Ecology (Ecology) is currently in the process of reviewing applications we have on
file for new water rights within Water Resource Inventory Areas (WRIA) 32, the Walla Walla River
Watershed. The Walla Walla River watershed is located within portions of Columbia and Walla Walla
Counties. This letter is intended to give you the opportunity to inform Ecology whether or not you are
still interested in pursuing your application for a new water right.

According to the county assessor, you no longer own the land proposed for use under the above listed
application. Due to this situation, it appears that you no longer have any need for this application. If we
do not receive a response to the contrary within 30 days from your receipt of this letter, your
application will be rejected without further notice.

If you have any questions or need information please céntact me at (509) 329-3526 or
dan.tolleson@ecy.wa.gov. My mailing address is Department of Ecology, 4601 N. Monroe Street,
Spokane, Washington 99205-1295.

Sincerely,

Mo Tad-

Dan Tolleson
Water Resources Program
Eastern Region Office

DT:ka
Enclosure:  Copy of Application

By Certified Mail 7012 3050 0000 1095 0692
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' SEP 26 1997
CEeNTER FOR ENVIRONMENTAL LAw & PoLicy } ;
DEFARTMENT OF EeRr
1165 Eastlake East, Suite 400 _EASTERN REGIONAL OFFIT
Seaitle, WA 98109 T
Prof. Ralph W. Johnson, President Rachael Paschal, Director

September 22, 1997

Bruce Howard

Department of Ecology

4601 N. Monroe, Suite 202
Spokane, Washington 98902-3401

Dear Bruce:

Please find enclosed the original and 25 copies of a comment letter from the
Center to be filed with each of the applications which are listed in the “cc” of the
letter. Do not hesitate to call if you have any questions.

Thank you.

Sincerely,

2RSS

Betsy Dennis

TEL 206-223-8454 / FAx 206-223-8464
celp @wolfenet.com
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CENTER FOR ENVIRONMENTAL LAw & PoLicy

1165 Eastlake East, Suite 400
Seattle, WA 98109

Prof. Ralph W. Johnson, President Rachael Paschal, Director

September 22, 1997

Bruce Howard

Department of Ecology

4601 N. Monroe, Suite 202
Spokane, Washington 98902-3401

Re: Water Right Applications from the Columbia River
Dear Bruce:

The Center for Environmental Law & Policy respectfully requests that you either
deny or continue in hold status all applications for new water rights from the
Columbia River, its tributaries and from any ground water source in continuity
with them. We agree with statements made by the department at recent public
meetings that new instream flows for the Columbia mainstem should be
established before any new rights are permitted. Habitat conservation measures
also must be in place.

Because of their importance to the overall health of the basin, tributaries to the
mainstem should also be included in the hold area. If emergency permits are
necessary, grants of permits should have three conditions: (1) the permits
should be subject to future instream flow requirements; (2) permitted
withdrawals should not result in a net reduction in streamflow; (3) permitted
withdrawals should not result in any decrease in water quality or increases in
water temperature; and (4) specific and quantifiable conservation measures must
be in place for all water rights or permits which the emergency applicant may
hold before a new permit is granted.

Impacts Under Endangered Species Act
As you undoubtedly know, the Columbia River is the home to several species of

salmon which are listed under the federal Endangered Species Act 16 U.S.C.
§§1531-1544. On August 11, 1997, the National Marine Fisheries Service

TEL 206-223-8454 / FAx 206-223-8464
celp@wolfenet.com



(NMFS) placed the upper Columbia River Steelhead on the endangered species
list. Snake River sockeye were listed as endangered in November of 1991.
Snake River spring, summer and fall chinook salmon were listed as threatened in
early 1992, and subsequently upgraded to endangered in August of 1994,
According to Governor Locke, these listings are just the beginning: “In the next
year and a half we can expect six more listings by the federal government of
salmon and related fish under the Endangered Species Act.”' At least one of
these potential listings, the bull trout, uses the waters of the Columbia Basin.?

These listings have the potential to affect actions taken both by federal and state
agencies and by individuals who use the waters of the Columbia River or its
tributaries, where these actions are found to have an adverse impact on the
listed species or on habitat that is considered to be critical to that species.?
Section 7 of the Endangered Species Act (ESA)* imposes substantive and
procedural requirements on federal agencies, making it clear that each federal
agency “shall ensure” that any action taken by that agency “is not likely to
jeopardize the continued existence of any endangered species” or result in
“the destruction or adverse modification” of critical habitat.® Section 7 also
triggers a review of actions taken by federal agencies to ensure that they do not
jeopardize listed fish.° Additionally, “any person” is prohibited from harming
any listed species under section 9 of the ESA subject to the jurisdiction of the
United States.” Finally, section 11 of the ESA allows for citizen suits as a means

1 Seattle Post Intelligencer, August 12, 1997 Article by R. Taylor and R. Zimmerman, “Agency
sounds steelhead warning.”

2 On June 10, 1997, U.S. Fish and Wildlife proposed listing the bull trout as threatened under
the ESA.

3 Babbitt v. Sweet Home Chapter of Communities for A Great Oregon, 115 S.Ct 2407 (1995)
(Court upheld as reasonable a regulation which included in the meaning of the term harm *“significant
habitat modification or degradation that actually kills or injures wildlife.")

4 16 U.S.C.A. §1536

5 Riverside Irr. Dist. v. Andrews, 758 F.2d 508 (10th Cir.1985) (The Army Corps of Engineers
was within its authority in denying a nationwide discharge permit where the developer did not show
that habitat would not be adversely affected by discharge.)

6 For example: NMFS (National Marine Fisheries Service). May 16, 1997. Endangered Species
Act - Section 7 Consultation. Biological Opinion on permit application number 96-697 by the Inland
Land, Inc. for construction of a pumping facility on the Columbia River. ( Inland Land, Inc. BiOp).

7 16 U.S.C.A. sec.1538(a); United States v. Glenn-Colusa Irrigation Dist., 788 F.Supp.1126
(E.D.Cal.1992) (U.S. action against an irrigation district to enjoin pumping which caused “taking” of
salmon killed in fish screens in violation of the ESA upheld).




Bruce Howard . . September 22, 1997

Columbia water right applications page 3

of enforcing the ESA.® Denial of water permits is one area in which the state
may both help the salmon recovery effort and avoid costly litigation
simultaneously.

The ESA listings increase federal interest and involvement, both in terms of
financial commitments and potentially in terms of direct management of
resources in the Columbia River and its tributaries. State and federal
governments have invested in ways to get more water in the river using
taxpayer, ratepayer, and other sources of money. “In the 1980s and early
1990s, Northwest utilities spent an estimated $1.3 billion in direct payments and
lost power revenues...trying to double remaining fish runs.” ® In fiscal year 1998,
“the direct investment in the [Northwest Power Planning] Council’'s program is
about 143 million/year® and flow manipulation to enhance survival of migrating
salmon smolts creates an indirect cost due to foregone electrical power
generation that may amount to an additional $150-180 million/year.”"

On the legal front, the arena from which hands on management will arrive, the
NMFS 1994-1998 Biological Opinion for the Columbia River Power System
Operations has recently been upheld by Judge Marsh in the U.S. District court
for the district of Oregon.” Although Judge Marsh questions the level of risk
tolerance in NMFS’ Reasonable and Prudent Alternative (RPA), the NMFS
1994-1998 BiOp concludes “that without major modifications to the Snake and
Columbia River Dams, it is unlikely survivals can be sufficiently improved to
ensure that the operation of the FCRPS does not impede the survival and
recovery of the listed Snake River Salmon.”* “Generally, the RPA calls for
immediate structural improvements and modifications, evaluations, studies, and
most critical to this dispute improved flows through the Columbia and Snake

8 16 U.S.C.A. §1540(g)(1)(A).

9 W. Dietrich, Northwest Passage: The Great Columbia River 44 ( University of Washington
Press, Seattle 1995 )

10 Independent Scientific Review Panel. July 15, 1997. Review of the Columbia River Basin Fish
and Wildlife Program as directed by the 1996 amendment to the Power Act for the Northwest Power
Planning Council. ISRP Report 97-1 at page 1.

11 Id.

12 American Rivers et. al. v. NMFS, Civil No. 96-384-MA, (Oregon Dist. Ct.) April 3,1997.

13 NMFS (National Marine Fisheries Service). March 2, 1995. Reinitiation of Consultation on
1994-1998 Operation of Federal Columbia River Power System and Juvenile Transportation Program
in 1995 and Future years at 81. (1994-1998 BiOp); American Rivers et. al. v. NMFS, Civil No. 96-
384-MA, (Oregon Dist. Ct.) April 3,1997 at 11.




Bruce Howard . . September 22, 1997

Columbia water right applications page 4

rivers through reservoir draw downs and increased spill at projects during critical
migration periods.”"* (emphasis added).

A more recent NMFS Biological Opinion addressing the potential construction of
a pumping facility on the Columbia River by Inland Lands, Inc." concludes that
“the continued increase in water depletions...would degrade the environmental
baseline” concluding that “any permit issued be conditioned so that water
withdrawals under the permit do not result in a net reduction in streamflow...”"

In fact, at no small expense, efforts are being made to address streamflow
deficiencies. For example, at the request of the U.S. Bureau of Reclamation,
the state of Idaho has been providing 427,000 acre-feet of water per year to the
U.S. Bureau of Reclamation for downstream, out of state flow augmentation. The
Bureau of Reclamation has estimated that in order to provide 427,000 acre-feet
per year with 95% reliability, as many as 425,000 acres would have to be taken
out of production, causing indirect (non-farm) impacts totaling $44 million dollars
per year. The direct cost to the federal government of acquiring such water is
estimated at $294 million.”” In addition, the Army Corps of Engineers has
estimated that drawing down the four Snake River dams for salmon recovery
would cost more than $500 million.” Most recently two of the Bonneville
turbines were shut down during a fish salvage operation designed to alter flows
in order to encourage fish to use fish ladders with non-damaged gratings. The
shut down cost BPA around $1.2 million dollars during August, 1997."°

Governor Batt of Idaho has made clear in a letter to the governors of Oregon
and Idaho that it is not acceptable to Idaho that their water should be allocated
for flow augmentation only to be used in Washington and in Oregon for irrigation.

14 American Rivers et. al. v. NMFS, Civil No. 96-384-MA, (Oregon Dist. Ct.) April 3,1997 at 17.

15 NMFS (National Marine Fisheries Service). May 16, 1997. Endangered Species Act - Section
7 Consultation. Biological Opinion on permit application number 96-697 by the Inland Land, Inc. for
construction of a pumping facility on the Columbia River. ( Inland Land, Inc. BiOp).

16 Inland Land, Inc. BiOp. Executive Summary at iii.

17 Letter from State of Idaho Water District 1, Don Kramer, chairman, Committee of Nine to
Oregon Water Resources and Washington Department of Ecology dated 4/23/96.

18 April 15, 1997 testimony to the Senate Appropriations Subcommittee on Energy and Water
Development. From Cleve Steward, Sustainable Fisheries Foundation from information compiled by
Gene Buck, Senior Analyst in the Congressional Research Service.

19 John Taves, information officer for BPA, phone conversation September 18, 1997.
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Columbia water right applications page 5

Batt contends that “there is no demonstrated need for additional acreage of land
to be developed and cultivated at this time."*®

The situation in the Columbia Basin is complex. Water withdrawals from the
Columbia River and its tributaries did not alone cause the current salmon crisis
and limiting or stopping future withdrawals cannot be expected by itself to “fix”
the problem.?" However, even though a clear “flow survival relationship
adequate for defining flow requirements has yet to be established,“ #* it is known
that “[s]almonid fishes of all species require cold, clean water for survival and
growth, and clean, stable and permeable gravel substrate, usually running water
environments, for reproduction.”” Even without knowing how much flow is
needed, a number of reports, studies, and plans issued by the Northwest Power
Planning Council (NPPC), Bonneville Power Authority (BPA), Bureau of
Reclamation (BOR), Columbia River Intertribal Fish Commission (CRITFC), and
National Marine Fisheries Service (NMFS) have identified inadequate instream
flows in the mainstem Columbia and Snake Rivers. All have concluded that river
management must change to provide more natural instream flow patterns. A
definitive federal/state/tribal plan to better manage river flows through a
combination of water releases, natural flows, and lowering reservoirs has not
been developed. While there may not be agreement on the best management
strategies to assure salmon survival, there is agreement that most streams in the
region are now fully or over appropriated.?

A recently released interim report by the Bureau of Reclamation under contract
to NMFS was designed to assess “the cumulative effects of water withdrawals

20 Letter from Philip Batt, Governor of Idaho, to the Governors of Oregon and Washington dated
May 6, 1996
21

See Generally W. Dietrich, Northwest Passage: The Great Columbia River ( University of
Washington Press, Seattle 1995 ); The 1994-1998 BiOp at page 4 estimates that approximately 80%
of historical salmon losses are attributable to hydropower development and operation.

22 Independent Scientific Group (IGS). 1996. Return to the River: restoration of salmonid fishes
in the Columbia River ecosystem. Prepublication Copy, September 10, 1996 at page 247. Available
from Northwest Power Planning Council, Portiand,Oregon. (Return to the River).

23 Id. at page 131.

24 See: BLM/Forest Service (Bureau of Land Management). November 1996. Status of the
Interior Columbia Basin, Summary of Scientific Findings. General Technical Report PNW-GTR-385
November 1996 at page 101. Also See: BOR (Bureau of Reclamation). March 1997. Cumulative
Effects of Water Use: an estimate of the hydraulic impacts of water resource development in the

Columbia River Basin. Interim Report, U.S. Bureau of Reclamation, Pacific Northwest Region.
(Cumulative Report).
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on Columbia Basin flows.” * The report indicated that “water withdrawals are
nearly 40 percent of the average natural river flow in low flow years at the
McNary Dam during irrigation season, which coincides with the salmon migration
season.”® Until we know more, it would be imprudent to issue any new rights.

The State of Water Withdrawals

There are at least three areas in which water that is currently adding to instream
flows could be allocated out of stream pursuant to the state water code.
Columbia River water demand is found in applications for new water rights, in
requests to extend dates for perfection of pre-existing water permits, and in the
reservation of water at the McNary and John Day pools.

First, according to the Department of Ecology Water Rights Application Tracking
system printouts (WRATS) # at least one hundred and eleven applications for
ground and surface water rights are pending in the Columbia mainstem,
requesting a total of about 257,490.64% gallons per minute. This total includes
applications for water submitted by the towns of Malaga, Pateros, Pasco,
Brewster, Marcus and Tri-Cities. Forty-five percent of the applications are for
withdrawals directly from the Columbia River and the remaining 55% are from
ground water sources which are in continuity with the Columbia River.

Eighty-one percent of the applications have an irrigation component . The
typical irrigation season runs from early April through late October.?® Water
withdrawals during this period coincide with instream flow requirements for
salmon.* Taken together these applications would bring into production
63,772.34 acres of land at a time when, according to Governor Batt of Idaho, it

25 Cumulative Report.
26 Inland Land, Inc. BiOp at ii citing Cumulative Report at Appendix B page 2 of 2.

27 Dated June 2, 1997 for the Central Regional Office and July 16, 1997 for the Eastern
Regional Office; Tri-Cities information taken from the application itself.

28 Potential surface withdrawals are given in CFS on the WRATS. These amounts were
converted to GPM using 1.5 CFS =700 GPM.

29 NMFS (National Marine Fisheries Service). June 4, 1997. Endangered Species Act - Section
7 Consultation Biological Opinion for Permit No. 95-849 by S&S Farms for constructon of a pumping
facility on the Snake River at i (S & S BiOp); Also many permits have the following wording: “To be
used for irrigation of [# of acres] from April 1 to October 31 each year.” For example: K2H Permit No.
16571(A).

30 Return to the River at Chapters 6 and 7. Chinook - March to May; Underyearling Chinook -
Mid-may to late October; Snake River fall Chinook - peak at Hanford late April to Late May. S and S
BiOp at ii (Executive Summary).
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is not clear that more agricultural land needs to be brought into production.®

The remaining applications are for withdrawals of water on either a year round
basis or on an as needed basis for frost and/or heat protection.*® A conservative
estimate of the cumulative impacts of these applications would be the withdrawal
of 222,814.97 acre feet of water annually.

Second, there are approximately 51 previously granted permits seeking
extensions of time to develop existing but unperfected water rights many of
which are for industrial agriculture primarily in the Horse Heaven Hills area.*
While we suspect that DOE will look carefully at whether further extensions will
be granted in this area, the Department’s past practice of granting numerous
extensions requires that the impact of these potential water withdrawals be
considered before any new permits are issued. Some 290,192 annual acre feet
of water are tied up in these permits, the majority of which involve the John Day
and/or McNary pools. While a small percentage of this water may have been put
to beneficial use, the lion’s share has not been perfected and so is currently
contributing to instream flows in the mainstem.

Forty-nine of the permits under consideration for extensions are for irrigation and
thus would withdraw water directly from the Columbia River, when flows are most
at risk. In addition, because revitalization of alluvial reaches to improve and
create salmon friendly habitat may prove to be one of the solutions to the decline
in salmon populations, it is important to note that the report by the Independent
Scientific Group theorizes that “lowering the McNary pool likely would lower the
water table in the alluvial reaches upstream, significantly increasing the size of
the river reach at Hanford containing both surface and ground water habitat
components.”* This will become more difficult and expensive to accomplish if
significant amounts of water are withdrawn for irrigation.

31 Supporting this view are the requests for extensions submitted by AgriNorthwest from 1989
to 1994, the date of the last extension request. These requests specifically state that “Development is
proceeding...to the extent economics allow.” This company is bringing into production about 1000
acres per year.

32 Ecology has denied permits for frost and heat protection in the Yakima Basin as violative of
the public interest when water resources are scarce and potentially over allocated.

33 For example: AgriNorthwest/K2H has permits dating from 1962-1975. These permits are all
pre - Family Farm Act and pre - instream flow protections. A December 19,1995, letter from
AgriNorthwest to Ecology states that during the 1997-2002 year period, “we anticipate developing

approximately 19,600 additional acres from the McNary pool at an average of 3,000-6,000 acres per
year.”

34 Return to the River at page 268.
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Third, there is water that has been previously reserved by regulation. The
Department indicated at its series of public meetings in July of 1997, that the
amounts of water reserved under WAC 173-531(A) in 1980 would be subject to
any new instream flow requirements that are established. It is critical that this
occur as the regulation reserved a significant amount of water from the John Day
and McNary pools for irrigation and municipal use which has not yet been put to
beneficial use. Of the total 1,320,000 acre-feet per year reserved for irrigation
only 10% has been allocated with a potentially smaller percentage actually
having been put to beneficial use.** Of the 26,000 acre-feet per year reserved
for municipal use only 50% has been allocated.** This leaves at least
1,201,000 annual acre-feet of water with a 1980 priority date, reserved but still
adding to surface flows because it has not been allocated out of stream.

Should Washington issue new permits and continue to grant extensions,
1,714,007 annual acre-feet could be diverted directly out of the Columbia. Of
this amount, 1,491,192 annual acre feet is already permitted or reserved but not
yet put to beneficial use. It should be noted that this does not take into account
water reserved for the Columbia Basin project.

In addition, while the potential effect of withdrawals on flows and habitat is of
primary concern, water withdrawals also have a value in terms of lost
hydropower generation per acre foot of water diverted above each dam.
Mapping of the locations of the applications, extensions and reservations makes

it possible to estimate this loss.*” This total potential cost of lost hydroelectric
power is valued at $12,613,967.%

The 4-part test for a water right

RCW 90.03.290 provides that prior to granting a water right, the department
must find that water is available, that the proposed use is beneficial, that existing
rights will not be impaired and that the granting of the right is not contrary to the

35 July 29, 1997, phone conversation with Thom Lufkin of DOE.
36 July 30, 1997, phone conversation with Kevin Brown of DOE.

37 Norman Whittlesey, Professor Emeritus, Department of Agricultural Economics, Washington
State University, estimates, after consultation with Dick Watson of the NWPPC, that the cast per KWH
of electricity in real terms is 25 mills. This figure has been used to calculate the value of hydroelectric
power lost for each dam.

38 Value of lost hydropower due to potential application withdrawals - $1,258,815.54. Value of
lost hydropower due to potential extension withdrawals - $2,204,098.61. Value of lost hydropower due
to potential reservation withdrawals - $8,262,880.
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public interest. In this case, the information described above implicates each of
the four tests. In particular, it is apparent that water is not available, and that the
grant of new water rights will impair both existing rights and the public interest.

- water availability

Water availability considers the physical limitations on the source of supply,
which include analysis of both the water balance and ecosystem requirements.
While protection of instream flows is a consideration under the public interest
prong, availability determinations should be a “big picture” exercise that
evaluates the hydrologic cycle and multiple environmental factors that contribute
to water availability. To determine physical availability, Ecology at a minimum
must collect existing data regarding flows, water quality, fisheries, hydraulically
connected ground water and other relevant factors.

An analysis of physical availability must also take into consideration the
relationship of tributary rivers to the Columbia, and the ecological status of those
tributaries. The Spokane, Kettle, Okanogan, Methow, Entiat, Wenatchee and
Yakima Rivers, among others, all contribute significant quantities of water to the
Columbia. These rivers each experience low flow problems and most are closed
to new, unconditional water rights. A complete assessment of water availability
must include an accounting of the water balance in these sub-basins.

A complete analysis of water availability must also consider the contribution of
ground water as a source of recharge to the Columbia River. The water code
requires that ground and surface waters be managed as an integrated resource
and, where an aquifer is functionally related to a river, it is necessary to
determine the quantity of water that the aquifer contributes to or captures from
the surface water source. It is also appropriate to consider other parameters of
ground water discharge, especially its moderating influence on surface water
temperatures. This is crucial in a system like the Columbia, where hydropower

structures have altered both flow and temperature regimes, to the detriment of
fisheries.

- senior water rights

To determine whether new water rights will impair senior rights, Ecology must
compile information regarding existing rights and claims. Surface water rights
diverting directly from the river are only one part of the equation. This “legal
availability” analysis also includes in-river water rights (e.g., for hydroelectric
facilities), ground water rights in hydraulically connected aquifers (the basalt
aquifers of the Columbia Plateau), and tribal treaty water rights, which are largely
unquantified.
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In addition, as described above, a number of existing but unperfected water
“rights” are entitled to consideration under this analysis. These include large
industrial irrigation permits for which the permittees have received multiple
extensions for perfection for years or decades, as well as the reservation of
water from the John Day and McNary pools. Any unperfected rights should also
be subject to new instream flow requirements, however that is not the issue here.
Instead, the concern is that these permits and reservations represent water that
is currently flowing in-stream, but will be committed to out-of-stream use in the
future. As such, they must be considered as a part of the “legal availability”
analysis.

Finally, the regulatory instream flows for the Columbia River are a form of water
right entitled to standard protections, including the no-impairment test. There
has been fairly universal criticism of the existing flows and state officials,
including Governor Locke, have indicated that new water rights will not issue
until new, scientifically defensible flows have been determined and adopted by
rule. If the informational meetings held around the state serve as an example,
issues surrounding appropriate flow levels will be extremely contentious. New
regulatory reform requirements regarding cost-benefit analysis will complicate
the process. While the flow-setting effort will require significant time and
resources, it is crucial that this task be accomplished prior to the issuance of any
new water rights.

- the public interest

The public interest provides for consideration of a variety of factors in addition to
those described above. For example, Washington's relationship with the other
political entities working on restoring the health of the Columbia River and its
tributaries is a crucial consideration. As described above, numerous federal and
state agencies, Indian tribes and public interest organizations are working at
tremendous effort and expense to restore the health of salmon populations and
river function in the Columbia basin. It is critical that Washington work with these
entities to find mutually acceptable solutions. Allocation of water rights must be
coordinated with these efforts.

The effect of potential new water rights on water quality and fish habitat are
fundamental public interest considerations. Salmonids require cold, clean
flowing water and habitat restoration efforts are considered crucial to restoration
of the endangered species. Preservation and enhancement of instream flows
are an essential component of these efforts.
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The public interest test also requires consideration of cumulative effects. As
noted above, the contribution of water from tributary rivers and aquifers must be
considered in the water availability calculus. Analysis of the legal commitment of
water to existing uses is a component of the test for impairment of existing rights.
Beyond these considerations, however, the state must also consider future uses
of water to determine the cumulative impact of water consumption on the
resource. Coming decades will only bring greater demand for both instream and
out-of-stream use of the waters of the Columbia. What is the best possible use,
given both economic and ecological considerations?

In addition, three new initiatives may affect river management. The ground water
management planning effort proposed as a substitute for sole source aquifer
designation of the Columbia Plateau aquifers will necessarily have to examine
and grapple with water supply issues. Moreover, the push to protect the Hanford
Reach as a Wild and Scenic River carries great import for new appropriations of
water from the river. Finally, the final environmental impact statement for the
state’s proposed Wild Salmonid Policy identifies the Columbia basin as the most
altered river ecosystem in the state. Major efforts aimed at habitat restoration,
including instream flow protection, will be required to meet the state’s salmon
restoration goals. As the state undertakes a water rights analysis for these
applications, coordination with these efforts is essential to a unified and effective
policy for protection of the Columbia River ecosystem.

Conclusion

Until more information is available on the impact of withdrawals from the
Columbia Basin and on the flow/quality requirements of salmon, any permits for
new water rights should be denied.

Yours very truly,

Rachael Paschal

CC:

Appl. No. Name

G3-29138 Pleasant Ridge Orchards
G3-29502  H/J Development Group
G3-29663  Tipett
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Appl. No.  Name

G3-29957 Pasco, City of Alberts
G3-29993 Pasco School District No. 1
G3-30000 Bates

G3-30025 Meacher

G3-29198  Carroll

G3-29688 Brown

(G3-29447 Spangelo

G3-29510 DS Enterprises Inc.
G3-29521  Spencer-Livingston
G3-29604 Browning

G3-29645 Brougher Ranch Inc.
G3-29685  Spencer

G3-30008 McLean

G3-29522  Lecture

G3-29669 Riverwood Water Association
G3-29972 Marcus, Town of

S3-29151  JR Simplot Company Conrad
S3-29154  Sagemoor Farms Hanson
S3-29504  Faust

S3-29541  Rugloski

S3-29481 KVA Resources Inc.
S3-29349  Vultee
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CENTER FOR ENVIRONMENTAL LAw & PoLicy

1165 Eastlake East, Suite 400
Seattle, WA 98109

Prof. Ralph W. Johnson, President Rachael Paschal, Director

September 22, 1997

Bruce Howard

Department of Ecology

4601 N. Monroe, Suite 202
Spokane, Washington 98902-3401

Re: Water Right Applications from the Columbia River
Dear Bruce:

The Center for Environmental Law & Policy respectfully requests that you either
deny or continue in hold status all applications for new water rights from the
Columbia River, its tributaries and from any ground water source in continuity
with them. We agree with statements made by the department at recent public
meetings that new instream flows for the Columbia mainstem shouid be
established before any new rights are permitted. Habitat conservation measures
also must be in place.

Because of their importance to the overall health of the basin, tributaries to the
mainstem should also be included in the hold area. If emergency permits are
necessary, grants of permits should have three conditions: (1) the permits
should be subject to future instream flow requirements; (2) permitted
withdrawals should not result in a net reduction in streamflow; (3) permitted
withdrawals should not result in any decrease in water quality or increases in
water temperature; and (4) specific and quantifiable conservation measures must
be in place for all water rights or permits which the emergency applicant may
hold before a new permit is granted.

Impacts Under Endangered Species Act
As you undoubtedly know, the Columbia River is the home to several species of

salmon which are listed under the federal Endangered Species Act 16 U.S.C.
§§1531-1544. On August 11, 1997, the National Marine Fisheries Service

TEL 206-223-8454 / FAXx 206-223-8464
celp @wolfenet.com



(NMFS) placed the upper Columbia River Steelhead on the endangered species
list. Snake River sockeye were listed as endangered in November of 1991.
Snake River spring, summer and fall chinook salmon were listed as threatened in
early 1992, and subsequently upgraded to endangered in August of 1994.
According to Governor Locke, these listings are just the beginning: “In the next
year and a half we can expect six more listings by the federal government of
salmon and related fish under the Endangered Species Act.”" At least one of
these potential listings, the bull trout, uses the waters of the Columbia Basin.?

These listings have the potential to affect actions taken both by federal and state
agencies and by individuals who use the waters of the Columbia River or its
tributaries, where these actions are found to have an adverse impact on the
listed species or on habitat that is considered to be critical to that species.®
Section 7 of the Endangered Species Act (ESA)* imposes substantive and
procedural requirements on federal agencies, making it clear that each federal
agency “‘shall ensure” that any action taken by that agency “is not likely to
jeopardize the continued existence of any endangered species” or result in
“the destruction or adverse modification” of critical habitat.® Section 7 also
triggers a review of actions taken by federal agencies to ensure that they do not
jeopardize listed fish.® Additionally, “any person” is prohibited from harming
any listed species under section 9 of the ESA subject to the jurisdiction of the
United States.” Finally, section 11 of the ESA allows for citizen suits as a means

1 Seattle Post Intelligencer, August 12, 1997 Article by R. Taylor and R. Zimmerman, “Agency
sounds steelhead warning.”

2 On June 10, 1997, U.S. Fish and Wildlife proposed listing the bull trout as threatened under
the ESA.

3 Babbitt v. Sweet Home Chapter of Communities for A Great Oregon, 115 S.Ct 2407 (1995)
(Court upheld as reasonable a regulation which included in the meaning of the term harm “significant
habitat modification or degradation that actually kills or injures wildlife.")

4 16 U.S.C.A. §1536

S Riverside Irr. Dist. v. Andrews, 758 F.2d 508 (10th Cir.1985) (The Army Corps of Engineers
was within its authority in denying a nationwide discharge permit where the developer did not show
that habitat would not be adversely affected by discharge.)

6 For example: NMFS (National Marine Fisheries Service). May 16, 1997. Endangered Species
Act - Section 7 Consultation. Biological Opinion on permit application number 96-697 by the Inland
Land, Inc. for construction of a pumping facility on the Columbia River. ( Inland Land, Inc. BiOp).

7 16 U.S.C.A. sec.1538(a); United States v. Glenn-Colusa Irrigation Dist., 788 F.Supp.1126
(E.D.Cal.1992) (U.S. action against an irrigation district to enjoin pumping which caused “taking” of
salmon killed in fish screens in violation of the ESA upheld).
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of enforcing the ESA.* Denial of water permits is one area in which the state
may both help the salmon recovery effort and avoid costly litigation
simultaneously. '

The ESA listings increase federal interest and involvement, both in terms of
financial commitments and potentially in terms of direct management of
resources in the Columbia River and its tributaries. State and federal
governments have invested in ways to get more water in the river using
taxpayer, ratepayer, and other sources of money. “In the 1980s and early
1990s, Northwest utilities spent an estimated $1.3 billion in direct payments and
lost power revenues...trying to double remaining fish runs.” ° In fiscal year 1998,
“the direct investment in the [Northwest Power Planning] Council’s program is
about 143 million/year'® and flow manipulation to enhance survival of migrating
salmon smolts creates an indirect cost due to foregone electrical power
generation that may amount to an additional $150-180 million/year.”"

On the legal front, the arena from which hands on management will arrive, the
NMFS 1994-1998 Biological Opinion for the Columbia River Power System
Operations has recently been upheld by Judge Marsh in the U.S. District court
for the district of Oregon.'? Although Judge Marsh questions the level of risk
tolerance in NMFS' Reasonable and Prudent Alternative (RPA), the NMFS
1994-1998 BiOp concludes “that without major modifications to the Snake and
Columbia River Dams, it is unlikely survivals can be sufficiently improved to
ensure that the operation of the FCRPS does not impede the survival and
recovery of the listed Snake River Salmon.”® “Generally, the RPA calls for
immediate structural improvements and modifications, evaluations, studies, and
most critical to this dispute improved flows through the Columbia and Snake

8 16 U.S.C.A. §1540(g)(1)(A).

9 W. Dietrich, Northwest Passage: The Great Columbia River 44 ( University of Washington
Press, Seattle 1995 )

10 Independent Scientific Review Panel. July 15, 1997. Review of the Columbia River Basin Fish
and Wildlife Program as directed by the 1996 amendment to the Power Act for the Northwest Power
Planning Council. ISRP Report 97-1 at page 1.

1 Id.

12 American Rivers et. al. v. NMFS, Civil No. 96-384-MA, (Oregon Dist. Ct.) April 3,1997.

13 NMFS (National Marine Fisheries Service). March 2, 1995. Reinitiation of Consultation on
1994-1998 Operation of Federal Columbia River Power System and Juvenile Transportation Program
in 1985 and Future years at 81. (1994-1998 BiOp); American Rivers et. al. v. NMFS. Civil No. 96-
384-MA, (Oregon Dist. Ct.) April 3,1997 at 11.
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rivers through reservoir draw downs and increased spill at projects during critical
migration periods.”* (emphasis added).

A more recent NMFS Biological Opinion addressing the potential construction of
a pumping facility on the Columbia River by Inland Lands, Inc.” concludes that
“the continued increase in water depletions...would degrade the environmental
baseline” concluding that “any permit issued be conditioned so that water
withdrawals under the permit do not result in a net reduction in streamflow...”"®

In fact, at no small expense, efforts are being made to address streamflow
deficiencies. For example, at the request of the U.S. Bureau of Reclamation,
the state of Idaho has been providing 427,000 acre-feet of water per year to the
U.S. Bureau of Reclamation for downstream, out of state flow augmentation. The
Bureau of Reclamation has estimated that in order to provide 427,000 acre-feet
per year with 95% reliability, as many as 425,000 acres would have to be taken
out of production, causing indirect (non-farm) impacts totaling $44 million dollars
per year. The direct cost to the federal government of acquiring such water is
estimated at $294 million.””” In addition, the Army Corps of Engineers has
estimated that drawing down the four Snake River dams for salmon recovery
would cost more than $500 million.” Most recently two of the Bonneville
turbines were shut down during a fish salvage operation designed to alter flows
in order to encourage fish to use fish ladders with non-damaged gratings. The
shut down cost BPA around $1.2 million dollars during August, 1997."

Governor Batt of Idaho has made clear in a letter to the governors of Oregon
and Idaho that it is not acceptable to Idaho that their water should be allocated
for flow augmentation only to be used in Washington and in Oregon for irrigation.

14 American Rivers et. al. v. NMFS, Civil No. 96-384-MA, (Oregon Dist. Ct.) April 3,1997 at 17.

15 NMFS (National Marine Fisheries Service). May 16, 1997. Endangered Species Act - Section
7 Consultation. Biological Opinion on permit application number 96-697 by the Inland Land, Inc. for
construction of a pumping facility on the Columbia River. ( Inland Land, Inc. BiOp).

16 Inland Land, Inc. BiOp. Executive Summary at iii.

17 Letter from State of Idaho Water District 1, Don Kramer, chairman, Committee of Nine to
Oregon Water Resources and Washington Department of Ecology dated 4/23/96.

18 April 15, 1997 testimony to the Senate Appropriations Subcommittee on Energy and Water
Development. From Cleve Steward, Sustainable Fisheries Foundation from information compiled by
Gene Buck, Senior Analyst in the Congressional Research Service.

19 John Taves, information officer for BPA, phone conversation September 18, 1997.
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Batt contends that “there is no demonstrated need for additional acreage of land
to be developed and cultivated at this time."*

The situation in the Columbia Basin is complex. Water withdrawals from the
Columbia River and its tributaries did not alone cause the current salmon crisis
and limiting or stopping future withdrawals cannot be expected by itself to “fix”
the problem.?’ However, even though a clear “flow survival relationship
adequate for defining flow requirements has yet to be established,“ # it is known
that “[s]almonid fishes of all species require cold, clean water for survival and
growth, and clean, stable and permeable gravel substrate, usually running water
environments, for reproduction.”” Even without knowing how much flow is
needed, a number of reports, studies, and plans issued by the Northwest Power
Planning Council (NPPC), Bonneville Power Authority (BPA), Bureau of
Reclamation (BOR), Columbia River Intertribal Fish Commission (CRITFC), and
National Marine Fisheries Service (NMFS) have identified inadequate instream
flows in the mainstem Columbia and Snake Rivers. All have concluded that river
management must change to provide more natural instream flow patterns. A
definitive federal/state/tribal plan to better manage river flows through a
combination of water releases, natural flows, and lowering reservoirs has not
been developed. While there may not be agreement on the best management
strategies to assure salmon survival, there is agreement that most streams in the
region are now fully or over appropriated.?

A recently released interim report by the Bureau of Reclamation under contract
to NMFS was designed to assess “the cumulative effects of water withdrawals

20 Letter from Philip Batt, Governor of Idaho, to the Governors of Oregon and Washington dated
May 6, 1996.
21

See Generally W. Dietrich, Northwest Passage: The Great Columbia River ( University of
Washington Press, Seattle 1995 ); The 1994-1998 BiOp at page 4 estimates that approximately 80%
of historical salmon losses are attributable to hydropower development and operation.

22 Independent Scientific Group (IGS). 1996. Return to the River: restoration of salmonid fishes
in the Columbia River ecosystem. Prepublication Copy, September 10, 1996 at page 247. Available
from Northwest Power Planning Council, Portland,Oregon. (Return to the River).

23 Id. at page 131.

24 See: BLM/Forest Service (Bureau of Land Management). November 1996. Status of the
Interior Columbia Basin, Summary of Scientific Findings. General Technical Report PNW-GTR-385
November 1996 at page 101. Also See: BOR (Bureau of Reclamation). March 1997. Cumulative
Effects of Water Use: an estimate of the hydraulic impacts of water resource development in the

Columbia River Basin. Interim Report, U.S. Bureau of Reclamation, Pacific Northwest Region.
(Cumulative Report).
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on Columbia Basin flows.” ** The report indicated that “water withdrawals are
nearly 40 percent of the average natural river flow in low flow years at the
McNary Dam during irrigation season, which coincides with the salmon migration
season.”® Until we know more, it would be imprudent to issue any new rights.

The State of Water Withdrawals

There are at least three areas in which water that is currently adding to instream
flows could be allocated out of stream pursuant to the state water code.
Columbia River water demand is found in applications for new water rights, in
requests to extend dates for perfection of pre-existing water permits, and in the
reservation of water at the McNary and John Day pools.

First, according to the Department of Ecology Water Rights Application Tracking
system printouts (WRATS) # at least one hundred and eleven applications for
ground and surface water rights are pending in the Columbia mainstem,
requesting a total of about 257,490.64% gallons per minute. This total includes
applications for water submitted by the towns of Malaga, Pateros, Pasco,
Brewster, Marcus and Tri-Cities. Forty-five percent of the applications are for
withdrawals directly from the Columbia River and the remaining 55% are from
ground water sources which are in continuity with the Columbia River.

Eighty-one percent of the applications have an irrigation component . The
typical irrigation season runs from early April through late October.?® Water
withdrawals during this period coincide with instream flow requirements for
salmon.*® Taken together these applications would bring into production
63,772.34 acres of land at a time when, according to Governor Batt of Idaho, it

25 Cumulative Report.
26 Inland Land, Inc. BiOp at ii citing Cumulative Report at Appendix B page 2 of 2.

27 Dated June 2, 1997 for the Central Regional Office and July 16, 1997 for the Eastern
Regional Office; Tri-Cities information taken from the application itself.

28 Potential surface withdrawals are given in CFS on the WRATS. These amounts were
converted to GPM using 1.5 CFS = 700 GPM.

29 NMFS (National Marine Fisheries Service). June 4, 1997. Endangered Species Act - Section
7 Consultation Biological Opinion for Permit No. 95-849 by S&S Farms for constructon of a pumping
facility on the Snake River at i (S & S BiOp); Also many permits have the following wording: “To be
used for irrigation of [# of acres] from April 1 to October 31 each year.” For example: K2H Permit No.
16571(A).

30 Return to the River at Chapters 6 and 7. Chinook - March to May; Underyearling Chinook -

Mid-may to late October; Snake River fall Chinook - peak at Hanford late April to Late May. Sand S
BiOp at ii (Executive Summary).
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is not clear that more agricultural land needs to be brought into production.*'

The remaining applications are for withdrawals of water on either a year round
basis or on an as needed basis for frost and/or heat protection.*® A conservative
estimate of the cumulative impacts of these applications would be the withdrawal
of 222,814 .97 acre feet of water annually.

Second, there are approximately 51 previously granted permits seeking
extensions of time to develop existing but unperfected water rights many of
which are for industrial agriculture primarily in the Horse Heaven Hills area.*
While we suspect that DOE will look carefully at whether further extensions will
be granted in this area, the Department’s past practice of granting numerous
extensions requires that the impact of these potential water withdrawals be
considered before any new permits are issued. Some 290,192 annual acre feet
of water are tied up in these permits, the majority of which involve the John Day
and/or McNary pools. While a small percentage of this water may have been put
to beneficial use, the lion's share has not been perfected and so is currently
contributing to instream flows in the mainstem.

Forty-nine of the permits under consideration for extensions are for irrigation and
thus would withdraw water directly from the Columbia River, when flows are most
at risk. In addition, because revitalization of alluvial reaches to improve and
create salmon friendly habitat may prove to be one of the solutions to the decline
in salmon populations, it is important to note that the report by the Independent
Scientific Group theorizes that “lowering the McNary pool likely would lower the
water table in the alluvial reaches upstream, significantly increasing the size of
the river reach at Hanford containing both surface and ground water habitat
components.” This will become more difficult and expensive to accomplish if
significant amounts of water are withdrawn for irrigation.

31 Supporting this view are the requests for extensions submitted by AgriNorthwest from 1989
to 1994, the date of the last extension request. These requests specifically state that “Development is

proceeding...to the extent economics allow.” This company is bringing into production about 1000
acres per year.

32 Ecology has denied permits for frost and heat protection in the Yakima Basin as violative of
the public interest when water resources are scarce and potentially over allocated.

33 For example: AgriNorthwest/K2H has permits dating from 1962-1975. These permits are all
pre - Family Farm Act and pre - instream flow protections. A December 19,1995, letter from
AgriNorthwest to Ecology states that during the 1997-2002 year period, “we anticipate developing

approximately 19,600 additional acres from the McNary pool at an average of 3,000-6,000 acres per
year.”

34 Retumn to the River at page 268.
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Third, there is water that has been previously reserved by regulation. The
Department indicated at its series of public meetings in July of 1997, that the
amounts of water reserved under WAC 173-531(A) in 1980 would be subject to
any new instream flow requirements that are established. It is critical that this
occur as the regulation reserved a significant amount of water from the John Day
and McNary pools for irrigation and municipal use which has not yet been put to
beneficial use. Of the total 1,320,000 acre-feet per year reserved for irrigation
only 10% has been allocated with a potentially smaller percentage actually
having been put to beneficial use.*® Of the 26,000 acre-feet per year reserved
for municipal use only 50% has been allocated.*® This leaves at least
1,201,000 annual acre-feet of water with a 1980 priority date, reserved but still
adding to surface flows because it has not been allocated out of stream.

Should Washington issue new permits and continue to grant extensions,
1,714,007 annual acre-feet could be diverted directly out of the Columbia. Of
this amount, 1,491,192 annual acre feet is already permitted or reserved but not
yet put to beneficial use. It should be noted that this does not take into account
water reserved for the Columbia Basin project.

In addition, while the potential effect of withdrawals on flows and habitat is of
primary concern, water withdrawals also have a value in terms of lost
hydropower generation per acre foot of water diverted above each dam.
Mapping of the locations of the applications, extensions and reservations makes
it possible to estimate this loss.* This total potential cost of lost hydroelectric
power is valued at $12,613,967.%

The 4-part test for a water right

RCW 90.03.290 provides that prior to granting a water right, the department
must find that water is available, that the proposed use is beneficial, that existing
rights will not be impaired and that the granting of the right is not contrary to the

35 July 29, 1997, phone conversation with Thom Lufkin of DOE.
36 July 30, 1897, phone conversation with Kevin Brown of DOE.

37 Norman Whittlesey, Professor Emeritus, Department of Agricultural Economics, Washington
State University, estimates, after consultation with Dick Watson of the NWPPC, that the cost per KWH
of electricity in real terms is 25 mills. This figure has been used to calculate the value of hydroelectric
power lost for each dam.

38 Value of lost hydropower due to potential application withdrawals - $1,258,815.54. Value of
lost hydropower due to potential extension withdrawals - $2,204,098.61. Value of lost hydropower due
to potential reservation withdrawals - $8,262,880.
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public interest. In this case, the information described above implicates each of
the four tests. In particular, it is apparent that water is not available, and that the
grant of new water rights will impair both existing rights and the public interest.

- water availability

Water availability considers the physical limitations on the source of supply,
which include analysis of both the water balance and ecosystem requirements.
While protection of instream flows is a consideration under the public interest
prong, availability determinations should be a “big picture” exercise that
evaluates the hydrologic cycle and multiple environmental factors that contribute
to water availability. To determine physical availability, Ecology at a minimum
must collect existing data regarding flows, water quality, fisheries, hydraulically
connected ground water and other relevant factors.

An analysis of physical availability must also take into consideration the
relationship of tributary rivers to the Columbia, and the ecological status of those
tributaries. The Spokane, Kettle, Okanogan, Methow, Entiat, Wenatchee and
Yakima Rivers, among others, all contribute significant quantities of water to the
Columbia. These rivers each experience low flow problems and most are closed
to new, unconditional water rights. A complete assessment of water availability
must include an accounting of the water balance in these sub-basins.

A complete analysis of water availability must also consider the contribution of
ground water as a source of recharge to the Columbia River. The water code
requires that ground and surface waters be managed as an integrated resource
and, where an aquifer is functionally related to a river, it is necessary to
determine the quantity of water that the aquifer contributes to or captures from
the surface water source. It is also appropriate to consider other parameters of
ground water discharge, especially its moderating influence on surface water
temperatures. This is crucial in a system like the Columbia, where hydropower

structures have altered both flow and temperature regimes, to the detriment of
fisheries.

- senior water rights

To determine whether new water rights will impair senior rights, Ecology must
compile information regarding existing rights and claims. Surface water rights
diverting directly from the river are only one part of the equation. This “legal
availability” analysis also includes in-river water rights (e.g., for hydroelectric
facilities), ground water rights in hydraulically connected aquifers (the basalt

aquifers of the Columbia Plateau), and tribal treaty water rights, which are largely
unquantified.
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In addition, as described above, a number of existing but unperfected water
‘rights” are entitled to consideration under this analysis. These include large
industrial irrigation permits for which the permittees have received multiple
extensions for perfection for years or decades, as well as the reservation of
water from the John Day and McNary pools. Any unperfected rights should also
be subject to new instream flow requirements, however that is not the issue here.
Instead, the concern is that these permits and reservations represent water that
is currently flowing in-stream, but will be committed to out-of-stream use in the
future. As such, they must be considered as a part of the “legal availability”
analysis.

Finally, the regulatory instream flows for the Columbia River are a form of water
right entitled to standard protections, including the no-impairment test. There
has been fairly universal criticism of the existing flows and state officials,
including Governor Locke, have indicated that new water rights will not issue
until new, scientifically defensible flows have been determined and adopted by
rule. If the informational meetings held around the state serve as an example,
issues surrounding appropriate flow levels will be extremely contentious. New
regulatory reform requirements regarding cost-benefit analysis will complicate
the process. While the flow-setting effort will require significant time and
resources, it is crucial that this task be accomplished prior to the issuance of any
new water rights.

- the public interest

The public interest provides for consideration of a variety of factors in addition to
those described above. For example, Washington’s relationship with the other
political entities working on restoring the health of the Columbia River and its
tributaries is a crucial consideration. As described above, numerous federal and
state agencies, Indian tribes and public interest organizations are working at
tremendous effort and expense to restore the health of salmon populations and
river function in the Columbia basin. It is critical that Washington work with these
entities to find mutually acceptable solutions. Allocation of water rights must be
coordinated with these efforts.

The effect of potential new water rights on water quality and fish habitat are
fundamental public interest considerations. Salmonids require cold, clean
flowing water and habitat restoration efforts are considered crucial to restoration
of the endangered species. Preservation and enhancement of instream flows
are an essential component of these efforts.
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The public interest test also requires consideration of cumulative effects. As
noted above, the contribution of water from tributary rivers and aquifers must be
considered in the water availability calculus. Analysis of the legal commitment of
water to existing uses is a component of the test for impairment of existing rights.
Beyond these considerations, however, the state must also consider future uses
of water to determine the cumulative impact of water consumption on the
resource. Coming decades will only bring greater demand for both instream and
out-of-stream use of the waters of the Columbia. What is the best possible use,
given both economic and ecological considerations?

In addition, three new initiatives may affect river management. The ground water
management planning effort proposed as a substitute for sole source aquifer
designation of the Columbia Plateau aquifers will necessarily have to examine
and grapple with water supply issues. Moreover, the push to protect the Hanford
Reach as a Wild and Scenic River carries great import for new appropriations of
water from the river. Finally, the final environmental impact statement for the
state’s proposed Wild Salmonid Policy identifies the Columbia basin as the most
altered river ecosystem in the state. Major efforts aimed at habitat restoration,
including instream flow protection, will be required to meet the state’s saimon
restoration goals. As the state undertakes a water rights analysis for these
applications, coordination with these efforts is essential to a unified and effective
policy for protection of the Columbia River ecosystem.

Conclusion

Until more information is available on the impact of withdrawals from the

Columbia Basin and on the flow/quality requirements of salmon, any permits for
new water rights should be denied.

Yours very truly,
2 achal Paschal. /2%
Rachael Paschal

CC:

Appl. No. Name

G3-29138 Pleasant Ridge Orchards
G3-29502  H/J Development Group
G3-29663  Tipett




Bruce Howard

Columbia water right applications

. September 22, 1997
page 12

Appl. No.  Name

G3-29957 Pasco, City of Alberts
G3-29993 Pasco School District No. 1
G3-30000 Bates

G3-30025 Meacher

G3-29198  Carroll

G3-29688 Brown

G3-29447  Spangelo

G3-29510 DS Enterprises Inc.
G3-29521  Spencer-Livingston
G3-29604 Browning

G3-29645 Brougher Ranch Inc.
G3-29685 Spencer

G3-30008 McLean

G3-29522  Lecture

G3-29669 Riverwood Water Association
G3-29972  Marcus, Town of

S3-29151  JR Simplot Company Conrad
S3-29154  Sagemoor Farms Hanson
S3-29504  Faust

S3-29541  Rugloski

S3-29481  KVA Resources Inc.
S3-29349  Vultee



Please detach and return with your remittance.

- Payment due: Application number:
OCTOBER 8, 1993 G3-29138
Please mail to:
Department of Ecology o : For agency use only: 001-02-85-11
Water Right Application Surcharge
PO BOX 5128 Region: ERO
LACEY WA 98503-0210

Please write your application number on your check or money order. Do not mail cash.
Make checks payable to the Department of Ecology. P 371 311 852




' . .

DEPARTMENT OF ECOLOGY
FPSS/BASS/FISCAL OFFICE/CASHIERING SECTION DATE: 09/15/93

CASHIERING RECEIPT
PAGE: 1 OF 1

RECEIVED FROM: PETERSEN LAND & LIVESTOCK

AMOUNT: $100.00 PHONE: (206) 459-6207
DATE: 09/16/93 P.O. BOX 5128
RECEIPT NO: 94-082400 LACEY, WA 98503-5128

CHECK/MO NO: 0008705

PURPOSE: WATER RIGHT SURCHARGE

PERMIT NO:
"MANIFEST NO: (For low-level surcharge only.)

CASHIER: BEWI461

NAMES:
1.

FOR ACCOUNTING PURPOSES:
CJ NO: 461C0228

RECEIPT CODING:
INV/CAT CD ID/APPL NO TYPE AMOUNT FUND DISTRIBUTION
/ 63-29138 WRF $100.00 001- -001- - - - - - - - - -ERO- - -  -02-85-000011

N\



srsealdo?|

ENDER:
» Complete items 1vand/or 2 for additional services.
* Complete items 3, and 4a & b.
« Print your name and address on the reverse of this form so that we can
g return this card to you.
2 « Attach this form to the front of the mailpiece, or on the back if space
does not permit.
g « Write “‘Return Receipt Requested'” on the mailpiece below the article number.|
« The Return Receipt will show to whom the article was delivered and the date
g delivered.

| also wish to receive the
following services (for an extra
fee):

1. [] Addressee's Address

2. [] Restricted Delivery
Consult postmaster for fee.

-2- 3. Article Addressed to:

4a. Article Number

PLEASANT RIDGE ORCHARD
1995 HANSON LOOP

G3-29138 P 371 311 852 4b. Service Type
- [J Registered [ Insured
Certified J cop

[ Express Mail [J Return Receipt for
\

Merchandise

PASCO WA 99301

.) Datg of Delivery
Koy 5. 573

5, Signature (Addressee) | 8. Addr

ure (Agent) L() /‘é}m

URN ADDRESS complet

see’s Address (Only if requested

and fee is paid)

Is your

11, December 1991 #US.GPO: 1992—323402  DOMESTIC RETURN RECEIPT

Thank you for using Return Receipt Service.



DEPARTMENT OF ECOLOGY - FISCAL & BUDGET
CASHIERING SYSTEM

Water Rights Surcharge Payments SEPTEMBER 15 1993
PAGE 2
CJ DATE CJ NO CASHIERING
09/16/1993 461C0228
TRAN RVS FND APP PGM SB PF ORG CITY WK SB SUS MJ MJ SB
REMITTER NAME RECEIPT NO CDE CDE CDE IDX IDX PROJ PJ PH INDX CO TOWN CS OBJ OB OBJT GP SC SC APPL. NO. AMOUNT
COUNTY OF SPOKANE 94-082390 001 001 ERO 02 85 000011 1949A $100.00
COUNTY OF SPOKANE 94-082390 001 001 ERO 02 85 000011 3093A $100.00
COUNTY OF SPOKANE 94-082390 001 001 ERO 02 85 000011 843D $100.00
J.C. HARDER FENCING 94-082382 001 001 ERO 02 85 000011 G3-29060 $100.00
PETERSEN LAND & LIVESTOCK 94-082400 001 001 ERO 02 85 000011 G3-29138 $100.00
F. MIKE RUZICKA 94-082387 001 001 ERO 02 85 000011 G3-29255 $100.00
COUNTY OF SPOKANE 94-082390 001 001 ERO 02 85 000011 G322768C $100.00
RONALD KRAUSSE 94-082389 001 001 ERO 02 85 000011 S3-29281 $100.00
ERO $800.00 *

S S S —

N ECFIURT
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STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

N. 4601 Monroe, Suite 202 * Spokane, Washington 99205-1295 ¢ (509) 456-2926

April 6, 1993

Pleasant Ridge Orchard
1995 Hanson Loop
Pasco, WA 99301

Dear Sir:
Re: Ground Water Right Application No. G3-29138

This letter is sent to inform you that the National Marine Fisheries
Service (NMFS) has listed Snake River Sockeye Salmon as an endangered
species under the Federal Endangered Species Act. This federal action
means that major changes are in store for how water and related natural
resources will be managed in the future in the Snake and Columbia River
Basins. I would like to brief you on the status of your water right
application in light of these developments.

First, let me update you on several other related activities. You may
not know that NMFS is considering a proposal to list two other runs of
Snake River Chinook Salmon as endangered species. Also, fisheries
experts have identified more than 100 declining anadromous fish runs in
Washington.

A strong effort is being made to develop a regional solution. In
December of 1992, at the request of the governors of the Columbia Basin
states, the Northwest Power Planning Council amended the basin’s Fish
and Wildlife Program. Past-Governor Booth Gardner strongly endorsed
this regional plan.

The fish recovery plan calls on states to take whatever steps are
necessary in water management to protect salmon and steelhead. To do
this and at the same time meet our obligation to allow responsible use
of the state's water, Department of Ecology has made some extremely
difficult decisions on processing water rights during the regional
discussions.

These decisions will have at least a temporary effect on your
application. According to our records, you have applied for a well that
is in hydraulic continuity with the Columbia River (McNary Pool). Prior
to taking action on the application, Department of Ecology must
determine whether sufficient water is available to satisfy both new
water rights and the instream flow needs of fish.



Pleasant Ridge Orchard
Page 2
April 6, 1993

Following this review, Department of Ecology will continue processing
applications normally for streams with healthy fish stocks, available
water, and adequate instream flow. For streams with weak stocks,
further study will be done to determine if low flows are a contributing
cause. If so, additional detailed studies may be necessary before water
right decisions can be made.

I hope this letter answers some questions that you may have regarding

your water right application. I want to assure you that Ecology will

make every effort to expedite action on your application. I apologize
for delays that are necessary to provide a well founded decision.

At this time we do not have a firm date when this issue will be
resolved. Due to the complexity of the matter, it may be two to three
years before we can make a decision on your application.

Sincerely,

Cindy A. Christian
Allocation and Management Unit
Water Resources Program

CAC:aal
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Affidavit of Publication

STATE OF WASHINGTON,} gl

County of Walla Walla

Kenneth I.. Hatch , being first duly sworn
upon oath deposes and says:

I ain controller
of the Walla Walla Union-Bulletin, Inc., Publisher of the
WALLA WALLA UNION
WALLA WALLA DAILY BULLETIN

approved as a legal newspaper by order of the Superior Court of the State
of Washington, in and for Walla Walla County; as such officer 1 make
this affidavit on behalf of said publisher.

The legal notice , 4 true copy
of which is annexed hereto, was published in the regular issues (and
not in supplement form) of said newspaper, once each week for a period

of _ two consecutive weeks, commencing on the
30th day of July , 1992 | and
ending on the___ 6th day of __August , 1992

both dates inclusive, and said newspaper was regularly distributed to its
subscribers during all of said period. The full amount of the fee charged

for the foregoing publication is the sum of $__ 48,55

which amount has been paid in gull % %

Subscribed and sworn to before me this 31st day of

August

MM

1c in a[\d&r/tae State of Washington
Residing at Walla Walla, Washington




STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

N. 4601 Monroe, Suite 100 e Spokane, Washington 99205-1295 e (509) 456-2926

July 21, 1992

Pleasant Ridge Orchard
1995 Hanson Loop
Pasco, WA 99301

Re: Ground Water Application No. G3-29138

Dear Sir:

—

We have received your application for the appropriation of water and it
has been assigned the above number. Will you please refer to it by
number in future correspondence. We are enclosing a receipt for your
application fee.

Enclosed is a notice of your application which must be published once a
week for two consecutive weeks in the Walla Walla Union-Bulletin or the
Waitsburg Times published in Walla Walla County as provided in RCW
90.03.280. These newspapers have general circulation in the locality
where the water is to be appropriated and used and are qualified as
legal newspapers as provided in Chapter 65.16 RCW.

Please draw to the publisher’s attention that the actual date of the
second publication must appear in the space in the notice over the
caption "last date of publication”.

To assure accuracy, it is the responsibility of the applicant to check
the notice carefully before having it published. If an error is
detected, do not submit the notice for publication, but refer the error
to this office for correction and/or resolution.

Please provide us with the original notarized affidavit of that
publication. Publication should start within thirty (30) days and the
affidavit must be received in this office within sixty (60) days from
date of letter or rejection will be initiated.

Enclosed is an Environmental Checklist which is required to be completed
for all water right applications not specifically exempted by SEPA
Regulations, Chapter 197-11-800 WAC.

Any diversion of surface water of 50 cubic feet per second, or less, for
irrigation purposes, when done without a government subsidy, is exempt.
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Page 2
July 21, 1992

Diversions of 1.0 cubic foot per second, or less, of surface water, or
of 5.0 cubic feet per second (2250 gallons per minute), or less, of
ground water for any purpose are also exempt.

Any project in excess of the above exemptions must have an Environmental
Checklist completed by the applicant.

If you have any questions, please contact us.

Sincerely,

David J. Duncan
Allocation and Management Unit
Water Resources Program

DJD:aal
Enclosures



STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

NOTICE OF APPLICATION TO APPROPRIATE PUBLIC WATERS
TAKE NOTICE:

That Pleasant Ridge Orchard of Pasco, Washington, on January 13, 1992,
under Application No. G3-29138 filed for permit to appropriate public
waters, subject to existing rights, from two (2) wells in the amount of
2000 gallons per minute, each year, for frost protection and heat
control as required for 160 acres. The sources of the proposed
appropriation are located within (Well #1) SWxNW}% and (Well #2) WhWNWk
both of Section 14, Township 7 N., Range 31 E. W. M., in Walla Walla
County.

Protests or objections to approval of this application must include a
detailed statement of the basis for objections; protests must be
accompanied by a two dollar ($2.00) recording fee and filed with the
Department of Ecology, at the address shown below, within thirty (30)
days from

(Last date of publication to be entered above by publisher)

State of Washington
Department of Ecology

N. 4601 Monroe, Suite 100
Spokane, WA 99205-1295

NOTICE



STATE OF WASIHINGTON
DEPARTMENT OF ECOLOGY

CERTIFICATE OF WATER RIGHT

{Issued in accordance with the provisions of *hapter 117, Laws of Washingron for 1917, and
D Surface Water amendments thereto, and the rules and regul.; ans of the Departinent of cology.)

r r [lssued in accordonce with the provisions of Chapter 263, Laws of Washington for 1945, and
m Grou nd WG‘\E? amendments thereto, and the rules and regulations of the Department of E:olugv.'

PRIORITY DATE |f\"‘f‘L|CJ’\TI'JI‘-‘ MUMBE R PERMIT NUMBER CERTIFICATE NUMBER

February 9, 18§55 | G3=27940 G3=279407 G3-27940C

NAME

PETERSEN LAND & I.TVESTOCK

ADDRESS (STREET)

(cITY) (STATE) 1ZIP CODE)
1995 S. Hanson Loop Pasco Washington 99301

This is to certily that tha herein named applicant has made proofto the satistaction of the Department of Ecology of aright to
the use of the public walers of the State of Washington as herein delined, and under and specifically subjec! to the provisions
contained in the Permit issued by the Depariment of Ecology, and that said righttothe use of said waters has been perfected
/naccordance with the laws of the Staie of Washington, and is hereby conlirmed by the Department of Ecology and enfered
of record as shown, but is limited to an amount actually benelicially used,

PUBLIC WATER TO BE APPROPRIATED

a well

TRIBUTAHY OF (IF SUAF ACE WATERS)

R SECOND MAXIMUM GALLONS PER MINUTE MAXIMUM ACRE-FEET PER YEAR

1200 744

« TYPE OF USE, PERIOD OF USE

gallons per minute, 744 acre feet per year, from January | to December 31, each year,

for the irrigation of 160 acres;

LOCATION OF DIVERSION/WITHDRAWAL

APPROXIMATE LOCATION OF DIVERSION—WITHDRAWAL
500 feet north and 150 feet east from the W! cormer of Sec. 14

See [ e'l“l.'-. ‘ cal € ot [ L\Lklw_-_kj &" $-A 7 f}'{/{ : 7-1-F (;;"

[

LOCATED WITHIN (SMALLEST LEGAL SURDIVISION) SECTION TOWNSHIP N, | RANGE, (E. OR W.1 W.M, | W.R.ILA. COUNTY
WhNWi 14 7 31 E 32 Walla Walla
RECORDED PLATTED PROPERTY

[sr_(}cv\ OF (GIVE NAME OF PLAT OR ADDITION)

LEGAL DESCRIPTION OF PROPERTY ON WHICH WATER IS TO BE USED

NWi of Sec. 14, T. 7 N., R, 31 F.W.M.

SEE REVERSE SIDE
ECY 040-1-2 (Rev 4-81) ¢ VER ) CERTIFICATE




_ PROVISIONS

The amount of weter granted a maxirum limit that shall oot be exceeded ond Lhe woater
urey shall be entitled only to ._ht mount of water within the specified Iiw.t that is

beneficinlly used and required for Lhe actual crop grown on the number of acres and the
place of use specified,

This authorization to meke use of publlc waters of the stote 1s subjzct to existing
f*r“*h, ircluding any exinting rights held by the United States for the bznefit of Indians
under treaty or otherwise.

intendanee of or access port so deserlbed in Grourd Water Bulletin No. 1 in required. An
airline and gage mny be ipstalled In addition to the accese port.
A1l weter welle consftructed within the state shall meet tle minimum standards for
construction and maintenance as provided under ERCW 18.104 (Washington Water Well

Construction Act of 1971) and Chapter 173-160 WAC (Minimum Stardards for Construction and
Maointenance of Water Wells).

This authorization to use public waters of the state is classified as a Family Famm
Certificate in accordance with Chapter 90.66 RCW (Initiative Measure No. 59). This means
the land being d{rrigated under this authorizetion shall cowmply with the following
definition: Family Farm - a geographic area including not more than 2,000 acres of
irrigated agricultural 1lands, whether continguous or noncentiguous, the controlling
intereset in which is held by a person having a controlling interest inm no more than 2,000
acres of irrigated agricultural lends in the Stete of Washington which are irrigated under
water rights acquired after December 8, 1977. Furthermore, the land being irrigated under
this authorization must continue to conform to the definition of 2 family farm.

The right to tie use of the water aforesaid hereby confirmed is restricied to the lands or place of use herein
deseribed, except as provided in RCW 90.03, 380, 90.03.390, and 90.44.020.

This certilicate of water right is specifically subject to relinguishment for nonuse of water as provided in RCW
90.14.180,

Given under my hand and the seal of this office at Spokane Washington, angth day

_October ;g B

ANDREA BEATTY RINIKER, Director
Department of Ecology

ENGINEERING DATA
-

/5‘\/‘7’ 4 h_r‘\ S

,a’cnp: L. ARNQUIST, eginml ‘Ilma;';er
FOR COUNTY USE ONLY




STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY

CERTIFICATE OF CHANGE OF GROUND WATER CERTIFICATE NO. G3-27940C

In accordance with the provisions of Chapter 263, Laws of Washington fcr 1945, and the
regulations of the Department of Ecology.

TRIS IS TO CERTIFY that Pleasant Ridge Orchard of Pasco, Washington has complied with
all of the requirements of the Levised Code of Washington 90.44.100, and is hereby granted
the right to change the point of withdrawal of 1200 gallons per minute, 744 acre feet per
sear of the ground waters as granted under Ground Water Certificate No. G3-27940C.

That the use of such water is for the purpose of sasonai irrigation of 160 acres.
That the present point of withdrawal is a well located within the WiNWE of Sec. 14 and the
'place of vse of such water is the NWi of Sec. 14; ALL WITHIN T. 7 N., R. 31 E.W.M, Walla
Walla County, Washington.

That the new point of withdrawal for 1200 gallons per minute, 744 acre feet per year
is a well located about 450 feet north and 30 feet east from the W} corner of Sec. 14, T.

7 N., R. 31 E.W.M,

GIVEN UNDER MY HAND AND SEAL of this office at Spokane, Washington this llth day of

July, 1589,
CHRISTINE O. GREGOIRE, Director
Department of Eco 057
by Tt - *-/
THEODORE M. OLSON, P.E., SECTION SUPERVISOR
Water Resource Program
RECORDED:

voL. 11-3, PP. 13

CERTS. OF CHANGE




File Orimnal and First Copy with

[ @ WATER WELL REPORT @ e

P CoR ™ prterd L STATE OF WASmINGTON v 52 PG )
(1) OWNER: rame L€ Scun | Kidee rchag), _ k)«“u—[‘ﬂ L)rxs,t]

(2) LOCATION OF WELL: couny Wbl \La bl

Beuring and distance from section or subdivision corner

(3) PROPOSED USE: Domestic 0 Industrial 0 Munietpat 0 | (10) WELL LOG:

Irrigation Test Well [ Other [0 | Formaton: Describe by color, character, rir terial and st
bal show thickness of aquliers and the Kind Gnd Rature of the masmmay i emnd
(“ TYPE OF WORK: Owner's rumber ol will stratum pf-:e:u ed, th at least one mtty__l::_:r #ach change of formation.
* {if more than one}, .. A MATERIAL | rrom TO
New well m Method: Dug [:l Hcr!d []

Deepened [ Cable {0 DrivenD | — B S e .
Eec:::montd o Rotary [ Jetted 0O 5“-"‘“{1 St ‘_i:j Ro 34 ) (@] L5
(5) DIMENSIONS: Diameter of wel I(«: e | Bipon Sumd 35

Drilled - | Depth of completed well _— ., 3

(6) CONSTRUCTION DETAILS: _SamdA ¥ 5.1 g5”

Cssing installed: /&= - pam, trom .. O £ 1o 120 .
Threaded [ e i= Bould-'l’:'.O"'x
Welded g

[zYe N
_ Zand 15 1F eNE=ToN
Perforations: ve Holﬁ -

Type of perforator used.. i i R f){z}‘d G (""1__‘2'_!.\!‘(]_ =15} JD(:-_

SIZE of perforations ... ..

perforations from . - . U =
.. perforations from ... z Ca-"f' E“"‘q_“_{* C:'\'a Vet . 'D‘{l 1 1o
|

perforations from ..

_ Spind b Gopeee ) e | [2

Screens: ves  nNo PA
Manufacturer'’s Name — . |
= «
TYPE e e, Mol No, Eiolkes, Basall
Diam Slot size w from ft. to .. s, }

Diam, Slot size ... from . ... ft to Y _B_lc’x C_L’__ N Bd “a LF

Gravel pﬂCkEd' Yes [ No é- Size of gravel: .. =
Gravel rx.nr\-r! rrorr NP 10, [ SNTPITSTpR—— ; |

Surface seal: ves ¥ no %‘;o hat depth? .. 257 1

Material used in seal €
Did any strats contaln unusable water? Yes O No [X
Type of water?. ki ... Depth of strata

Method of ualmt strata nF

(7) PUMP: Manutacturer'’s Name

(S) WATER LEVEI_S Land-surface elevation
qD’

above mean ses level
Static level ... _f1. below top of well Date
Artesian pressure .. ... ... ......J'bs per square inch Date.
Artesian water is controlled by........

“(Cap, valve, eic)

|
(9) WELL TESTS: Buoed el sate iever " work started 2 2.5 __ /D, compieea. & =12 __ 185

Was a pump test made? Yes [ Nom 1f yes, by whom?

Yield: ~ gal/min.with  ft. drawdown after 5 WELL DRILLER'S STATEMENT:

o " p i This well was drilled under my jurisdiction and this report is
= - *_ | true to the best of my knowledge and belicf.

Recovery data (time taken as zero when pump turned off) (water level
measured from well top to water level) L
NAME. . ‘\. Jrlt..{.

Time Water Level Time Water Level | Time Weater Level - thrlcm A

Date of test
Bafler test . gal /min with A1, drawdown after...
Artexian flow 5 gpm. Date ... .o o ’ 5 ’ 2
Temperature of water Was a chemical l_ru[ylln made Tu O No ﬂ i FeTe b e v e A Dllt....fl P e . i 19’.&3.‘5

P Ay s ':/1'"."" p
S - P LS ! RE ADDITIONAL SHEETS IF NECESSARY)
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