% Changes to the
Model Toxics Control Act
pive i Cleanup Regulation

The Washington State Department of Ecology (Ecology) is adopted changes to the Modd Toxics
Control Act (MTCA) cleanup rule (Chapter 174-340 WAC), the Public Participation Grant rule
(Chapter 173-321 WAC), and the Remedid Action Grant rule (Chapter 173-322 WAC).

It isintended that these changes will make the business of environmental cleanups fairer, easier to
understand, more flexible, less ambiguous and less expengve.

Please note: Changes to the two grant rules are not discussed in this fact sheet.

Background

The changes to the rule were made in response to recommendations from the Modd Toxics Control
Act (MTCA) Policy Advisory Committee (this committee was mandated by Engrossed Substitute
House Bill 1810 and wasin existence for over ayear); recommendations from the MTCA Science
Advisory Board; requirements of WAC 173-340-702(3) that Ecology review, and as appropriate,
update the rule every five years; requirements of the Adminigirative Procedure Act (RCW
34.05.230(8)) that existing Department policies be incorporated into rule; and findly, to add clarity to
the exiding rule.

The changes were developed through a negotiated rule-making process and took severa yearsto
accomplish. Negotiated rule-making is an gpproach that dlows interest groups, people who may be
affected by the rules, agency staff, and others to work together to make changesto arule.

Adopted Changes to the Regulation

Following are brief summaries of the adopted changes to the Model Toxics Control Act cleanup
regulation.

Cleanup Standards & Risk Assessment

How Site-specific conditions and risk assessment can be usad to establish cleanup standardsis akey
issue being addressed in this rule revison. The Mode Toxics Control Act previoudy required cleanup
standards be based on risk assessments that use “reasonable maximum exposure” assumptions, a
method that assures more sengitive individuals (such as children) are corsidered when establishing
cleanup standards at most Stes.  Only very limited changes in the assumptions were alowed under the
previous rule.




Cleanup standards will continue to be based on reasonable maximum exposures under the adopted rule
revison; however, some additiond flexibility will be dlowed in changing certain assumptionsin arisk
assessment where the changes can be justified based on site-specific

information. An example is the addition of methods for calculating soil cleanup levels that will protect
ground water.

The previous Modd Toxics Control Act used a generic 100 times the ground water concentration to
derive soil concentrations that will not pollute ground water. Working with the Science Advisory Board
(aboard that provides advice to Ecology on scientific issuesrelated to MTCA),

Ecology developed modds and methods that take into account chemica properties and site-specific
conditions that affect the mobility of contaminants. The adopted models and methods will update how
to derive soil concentrations thet are protective of ground weter.

There are dso two new additions to the rule that relate to Site-specific conditions. Firdt, thereisa
requirement that public notice be issued for cleanup plans that use a Site-gpecific risk assessment or
would restrict future Site or resource use. And second, a new position — known as the Citizen's
Technicd Advisor, will be housed in the Department of Ecology. The Citizen's Technica Advisor will
provide technical assstance to citizens on issues arising from the Mode Toxics Control Act, such as
Ste-specific risk assessments and other issues relating to the cleanup of contaminated Sites.

Petroleum Cleanups

In January 1997, Ecology issued an “Interim Tota Petroleum Hydrocarbons (TPH) Policy” that
addressed Methods B and C cleanup levels for petroleum contamination. The Interim TPH Policy,
which was a PAC recommendation, will be superseded by changes that are incorporated into the new
Modd Toxics Control Act cleanup regulation.

The Modd Toxics Control Act alows cleanup levelsto be set in three different ways, known as
Methods A, B and C. In the past, Ecology discouraged the use of Methods B and C for deriving
cleanup levels for TPH, because information about the nature of petroleum compounds was not
avalable. To use Method A, those cleaning up a petroleum-contaminated site would look up the
number for a TPH cleanup level and use that number to clean up their ste. Under Methods B and C,
those cleaning up a Site can use formulas and other methods, aong with information about their Ste and
the type of petroleum compounds at their Site, to develop site-specific cleanup standards.

Using a Ste-specific gpproach, such as Methods B and C, is more costly and complex in the early
stages, because more sampling and evauation are required. However, it may be less codtly overal,
because the cleanup is more tailored to the risks at that particular Ste.

Remedy Selection

Under the adopted rule revision, Ste cleanups must till be protective and * permanent to the maximum
extent practicable” Where permanent cleanups are not technicaly feasible or are too costly, the
revison attempts to more clearly describe the process for evauating less complete

cleanup dternatives, including how cog, risk assessment, and other factors are used in deciding how
much cleanup needs to be done at these Sites.




Ecology will now dlow quantitative risk assessments as part of evauating a cleanup aternative for a
gte. Inthe padt, the risks posed by each cleanup dternative were estimated qualitatively. What this
meansisthat you can now use Ste-gpecific numerica parameters (such as how often people comein
contact with the Site) in evauating the dternativesfor asite.  Quantitative risk assessments can be more
complex and technica than quditative assessments. The establishment of a Citizen's Technica Advisor
isintended to help the public understand complex issues, such as quantitative risk assessments.

Additionaly, under the adopted rule revison, Ecology now has the authority to develop mode
remedies. The purpose of modd remediesis to streamline the remedy selection process by
appropriately limiting the aternatives that are evauated in detail. Modd remedies may be
developed for common categories of Stes, types of contamination, types of mediaor specific
geographic areas. Thisis something Ecology will be working on in the future.

This section of the regulation has also been reorganized and language has been added. Thisisintended
to make cleanup requirements and the process for sdlecting a cleanup action clearer and more
predictable for those selecting a cleanup remedy for aSte.

Ecological Risk Assessment\

While the origind Modd Toxics Control Act rules governing cleanup addressed human health concerns
in detall, ecologicd concerns — such asimpacts to wildlife — were addressed only superficidly. The new
Modd Toxics Control Act provides a procedure (atiered gpproach) on when, and to what extent, an
ecologica risk assessment must be conducted a a site with soil contamination.  The new procedure
makes certain that Sites that need evaluations have them.

Institutional Controls & Financial Assurance

The criteriafor usng inditutiond controls and financia assurance has been strengthened under the
adopted revison. Aninditutiona control isameasure taken to limit or prohibit activities that may
interfere with the integrity of a cdeanup action. A deed redtriction is one kind

of inditutional control. Under the new Modd Toxics Control Act, deed restrictions will be tracked on
properties that have contamination remaining on Site.

Financia assurance pertains to funding for future Ste activities. Under the new Modd Toxics Control
Act, financid assurance mechanisms will be required where gppropriate, unless the potentidly ligble
person (PLP) can demondirate that sufficient financia resources are available and in place to provide for
future site expenses (such as ground water monitoring and operation and maintenance).
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