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CONCISE EXPLANATORY STATEMENT 
 
 
I. Introduction 
 

Chapter 173-345 WAC, Recyclable Materials—Transporter and Facility 
Requirement implements Senate Bill 5788, passed by the 2005 
legislature.  Chapter 70.95 RCW, Solid Waste Management—Reduction & 
Recycling Act was amended, requiring transporters of recyclable material 
to register with Ecology, transport recyclable materials only to locations 
where recycling occurs, keep records of all activities for two years, and 
requires recycling facilities to notify Ecology of their existence 30 days 
before operation commences (90 days for existing facilities).  In addition, 
Ecology can require financial assurance for recycling facilities if Ecology 
determines it is necessary. 
 
Ecology determined the most effective way to implement these 
requirements was to develop a rule.   
 
Ecology intends to adopt the rule in March 2009 and the effective date is 
31 days after filing with the Office of the Code Reviser. 

 
  
II. Differences Between Proposed and Final Rule 
 

The final rule language has differences in sections 010, 020,030, 040, 
050, 060, and 080 from the proposed rule language 

 
1.)  In section 010 Authority and purpose some words were deleted and 

material recovery facility was added for clarity 
 

WAC 173-345-010  Authority and purpose.  The purpose of this chapter 
is to establish minimum standards for the transportation of recyclable 
materials; establish notice and reporting standards for solid waste 
recycling facilities and material recovery facilities (MRFs);

 

 ensure that 
recyclable materials are not delivered to transfer stations, solid waste 
incinerators, or landfills for disposal; establish penalties for transporters of 
recyclable materials, recycling facilities, and material recovery facilities 
(MRFs) that do not meet the standards of this chapter. 

2.) In section 020 Applicability reference to chapter 81.77 RCW is 
included. 
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WAC 173-345-020  Applicability.  This rule applies to businesses that 
transport recyclable materials from commercial or industrial generators 
over the public highways of the state of Washington for compensation that 
are required to possess a common carrier permit to operate issued by the 
Washington utilities and transportation commission under chapter 81.80 
RCW.  

 

Transporters include commercial recycling operations of certified 
solid waste collection companies regulated under chapter 81.77 RCW. 

This rule also applies to facilities that recycle solid waste and MRFs 
except for those facilities with current solid waste handling permits issued 
under RCW 70.95.170.  Businesses that transport covered electronic 
products exclusively for recycling are exempt only from transporter 
registration and reporting requirements under this rule. 

 
 

3.) In section 030 Definitions: 
The following terms and definitions were deleted from the final rule 
language: “disposal site”, “energy recovery”, “incidental”,”transfer station”, 
“landfill” and “transformation”.  
 
The definition for “covered electronic product” was deleted, and the 
definition in WAC 173-900 was referenced.  
“Covered electronic product” means as defined in chapter 173-900 WAC
 

.  

The term “facility” was changed in the final rule language for clarity. 
"Facility" means all contiguous land (including buffers and setbacks) and 
structures, other appurtenances, and improvements to the land used for 
solid waste handling, including recycling

 
. 

Due to requests from commenter’s the term “person” was added in the 
final rule language. 

 

“Person” means an individual, firm, association, copartnership, political 
subdivision, government agency, municipality, industry, public or private 
corporation, or any other entity whatsoever. 

Due to requests from commenter’s the term “recycling facility” was added 
in the final rule language. 

 

“Recycling facility” means a facility where recyclable materials are 
transformed or remanufactured into useable or marketable materials. 

 
4.)  Section 040 was changed by deleting “recyclable materials” to allow 

for accumulation of some recyclables in piles rather than containers. 
Ecology clarified “a separate container” must be provided. 
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WAC 173-345-040  Collection of solid waste and recyclable materials.  
All sites where recyclable materials are generated and transported for 
recycling must provide a separate containers for recyclable materials and 
nonrecyclable materials (solid waste), using collection practices consistent 
with chapter 173-350 WAC. 
 
5.) Section 050 was changed moving the part of the last sentence up to 

the first sentence for clarity. 
 
WAC 173-345-050 Transporter registration subsection 3  Prior to the 
transportation of recyclable materials, a

  

ll transporters of recyclable 
material shall register with the department, and possess a common carrier 
permit issued by the Washington utilities and transportation commission, 
prior to the transportation of recyclable materials on forms provided by the 
department. 

6.)   Section 060 was changed to delete part of the first sentence.  
 

WAC 173-345-060  Transporter delivery of recyclable materials.    
(1) A transporter of recyclable materials may not deliver any recyclable 
materials for disposal.  to a transfer station, solid waste incinerator, or 
landfill.   
(2)  A transporter of recyclable materials who violates the provisions of this 
section is subject to a civil penalty of up to one thousand dollars per 
violation. 

 
7.)   Section 080(1) sentence structure was reorganized for clarity.  
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III. Summary of public comments and Ecology’s response 
 

This section contains Ecology’s responses to comments received during the 
formal public comment period.  Ecology has summarized and edited some of 
the comments in this section for clarity.  You can see the original content of 
the comments we received in Appendix A of this document.  The table below 
contains the commenter name, organization, and identifies what page in 
Appendix A the original content of the comment may be found. 
 

Comment # 
First 
Name 

Last 
Name organization name 

Appendix A 
Original Content 

of Comment 
(page #) 

1 Mike Noder citizen A-3, A-20 
2, 21,  John  Yeasting Glacier Recycling A-5  
3, 4, 5, 6, 22, 
23, 24 

Tom Dooley Renew Recycling/New 
Pecan LLP 

A-6 

19, 23, 25, 26, 
27, 44 

Preston  Horne-
Brine 

Construction Materials 
Management Assn.  NW 
Chapter 

A-8, A-14 

7, 8, 29, 39, 53, 
56 

Allen Bluhm Hub-City Recycling A-10, A-27 

40 Rose Swier Mason County Dept. of 
Health Services 

A-18 

20, 47 Nelle Jacobson Bobby Wolford Trucking & 
Demolition, Inc. 

 

52, 55, 57, 58 Art Starry Thurston County Public 
Health & Social Services 

A-43 

45, 50 Wendy Mifflin Yakima County Dept. of 
Public Services 

A-17 

9, 23, 30, 31, 
32,  

Brad Lovass Washington Refuse & 
Recycling Association 

A-23 

10, 11, 12, 23, 
28, 33, 34, 35, 
36, 41, 46, 48, 
49, 51, 54, 59, 

Andrew Kenefick Waste Management, Inc. A-37 

13, 14, 15, 16, 
17, 18, 37, 38, 
42, 43 

Polly  NcNeill Summit Law Group A-31 
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General comments 
 
 

 
Comment 1 

The pending Department of Ecology actions would give a few special groups 
further incentives to manipulate local markets, which seem to have occurred 
repeatedly over the last couple of decades. 
 
This has been detrimental to county rate payers that have been forced to rely on 
the government controlled Solid Waste System.  High disposal costs have been 
a major contributor to a stagnant local economy which has lagged far behind 
most of the Northwest and greater nation for many years.  If the state feels they 
should provide incentives, the state incentive package should include incentives 
for more disposal and recycling options rather than fewer.  They should work to 
remove the regulatory barriers that have held disposal rates far above the 
national average in Spokane County for many years.  With more disposal options 
at competitive rates, many activities that are currently considered “illegal” could 
be substantially reduced due to the reduced number of Department of Ecology 
rules.  
 
Ecology response 
Ecology regulations and standards are statewide and place the same potential 
financial burden on all citizens.  Local cost differences are reflective of a number 
of factors: level of service provided, type of services provided, hauling distances, 
debt service, etc..  In this rule process, Ecology effort has been to try and clarify 
statutory language.   
 
 

 
Comment 2 

I am concerned that the applicability of the way this rule, as written, is not even-
handed and extends to all people purported to recycle materials.   I am 
concerned that companies may have an exemption, including the 81.77 RCW G 
permits, which would provide an exemption to meeting the requirements as a 
transporter.  I would ask that it be clarified that if a company is performing non 
tariff freight hauls that they be subject to the same requirements so that the 
legislative intent of this bill is not subverted.  For instance, if a transporter collects 
something as a recyclable, it goes through a process where it is actually 
recovered for recycling. 
 
Ecology response 
The revision will impact all transporters of recyclable materials and recycling 
facilities in the state. The final rule language makes it clearer that this rule applies 
to applicable G-certificated haulers. 
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The purpose of this rule is to assure that recyclable materials go to facilities that 
reprocess or remanufacture the material.  Ecology recognizes that some residual 
from the recycling process has to be disposed, but our goal is to minimize that 
amount. 
 
 

 
Comment 3 

I recommend that the department reconsider its adoption of these rules and allow 
the statute that was very specifically and delicately put together to exist on it’s 
own with interpretive definitions and language. 
 
Ecology response 
Ecology agrees that the statutory language is sufficient and does not want to 
change the intent of the language set forth by the legislature.  However, 
clarification was needed in some sections, including the penalties section, in 
order to implement this rule. 
 
 

 
Comment 4 

The forms supplied by the department for the annual report needs clarification. 
This was an issue in the statute that is not being addressed by the department in 
rule, which might be helpful. 
 
Ecology response 
The transporter registration form was created in November, 2005.  It has evolved 
since 2005 to a slightly different form because this form was merged with the 
form for transporter of electronic products registration.  The Department’s intent 
was to create one form for both transporter programs.  The recycling facility 
notification form has not been developed; however, the requirements for notifying 
Ecology are straightforward: company name, address, types of recyclables. 
 
Ecology has determined not to put the registration and notification forms in rule 
because this approach allows Ecology to adjust the form, when necessary, 
without going through the formal rule adoption process. 
 
 

 
Comment 5 

The Department was given authority to adopt financial assurance requirements 
and forms for registration of transporters of recyclable materials.  The proposed 
rule did not address either issue 
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Ecology response 
The statute provides Ecology discretion in whether to issue financial assurance 
requirements for recycling facilities.  Chapter 70.95.440 RCW states; “(1) the 
department may

 

 (emphasis added) adopt rules that establish financial assurance 
requirements for recycling facilities that do not already have financial assurance 
requirements under this chapter or are not already specifically exempt from 
financial assurance requirements under this chapter”. 

Ecology determined that financial assurance was not required for recycling 
facilities for the following reasons (1) WAC173-350, Solid Waste Handling 
Standards already includes criteria for when it is necessary, and (2) staff 
experience with recycling facilities and associated environmental problems over 
the years has shown that these facilities have minimal risk to human health and 
the environment. 
 
Refer to comment 4 for Ecology’s response about forms. 
 
 

 
Comment 6 

The last thing I want to have happen is for the department to come out with a rule 
and push another very lengthy and bitter fight within the legislative process over 
an issue that was resolved in 2005.  The rule appears to have opened up the 
debate again because of the rule interpretation. 
 
Ecology response 
The intent of the proposed rule is to further clarify the statute, not create new 
issues.  Ecology does not expect that there will be any new issues created by 
adoption of this rule because changes to statutory language have been kept to a 
minimum. 
 
 

 
Comment 7 

Since House Bill 1671 was passed in 1989, the recycling industry has been going 
downhill, in my opinion, even though the market has been good and people have 
made a lot of money.  The state continues to chip away at the private recycling 
infrastructure and this is another example. Ecology is claiming is that this 
proposed rule has no economic impact on small business. A SBEIS was 
prepared under RCW 19.85 but the state did not go out and talk to the recycling 
industry, to the experts, and to small business to determine how the proposal is 
going to impact them. 
 
Ecology response 
As part of the rule process Ecology is required to review the potential economic 
impacts of a proposed rule, including impacts on small business.  For this 
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proposed rule, an agency economist reviewed the proposed language and 
determined the rule was exempt from RCW 19.85 and from Cost Benefit Analysis 
and Least Burden Analysis under RCW 34.05.328.  The proposed rule was 
exempt because it only clarifies the intent of the law and uses existing language 
from RCW 70.95.400 through 440 and WAC 173-350  This rule does not 
increase already existing activities or responsibilities of small or large business 
under the law.  Therefore, there was no cost to analyze for this rule.     
 

 
Comment 8 

This rule opens the door to more red tape, which we do not need.  If the state 
wants to increase and improve recycling,  we are going backwards by all this 
extra language and regulation that is unneeded and unwanted. 
 
Ecology response 
The proposed rule language was specifically designed to meet the intent of the 
law, with minimal impact on those required to meet the rule requirements.  
Transporter registration began in 2006.  We have streamlined the registration 
process so that a registration form that can be filled out online or by mail.  No 
fees are involved for registration.  In November 2005, letters were sent to existing 
recycling facilities informing them that this letter fulfilled the notification 
requirement in statute.  New recycling facilities must notify Ecology 30 days prior 
to starting operation.  Information about the notification requirement was sent to 
all local health departments as part of the information packet provided to 
prospective recycling facilities. 
 
 

 
Comment 9 

GENERAL COMMENT:   As you know, WRRA was a primary proponent of ESSB 
5788 of 2005, which resulted in the statute upon which these proposed rules are 
based.  Overwhelming majorities within both Houses of the Washington State 
Legislature passed the legislation.  Many legitimate private sector commercial 
recyclers, local government, and state agencies, including the Department of 
Ecology, supported it. 
 
The legislation was known as the Recycling Enforcement and Accountability Law 
(REAL).  Our goal then was the same as it is now, to eliminate “sham recyclers,” 
and ensure that commercial recyclable materials are actually recycled, rather 
than taken to a disposal facility or, worse, dumped on public or private property 
creating dangerous health and safety issues.  In support of eliminating these 
practices, the REAL Law was intended to give the DOE statutory authority to 
provide for enforcement and accountability within commercial recycling 
operations. 
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Another goal of the legislation that became effective on July 24, 2005 was to 
strengthen the statutory system for solid waste collection and transportation that 
has successfully served the people of our state for more than 40 years.  Illegal 
collection and transportation of solid waste by non-certificated or non-city 
contracted haulers continues to be a major problem for the industry, local 
governments and the various regulatory agencies involved, DOE included.  
WRRA has long been concerned that swift and sure punishment of these illegal 
haulers is the only effective method of controlling, and eventually eliminating, 
these practices.  This is why ESSB 5788 contained new reporting, record 
keeping requirements, and significant enforcement language, particularly fines.  
We trust that our enthusiasm for enforcement will be carried forth in the rule once 
it is adopted, and implemented strongly by the Department. 
 
We have tried to avoid duplicating comments made by others, particularly those 
by Mr. Kenefick, which we find to be valuable and urge you to seriously consider.  
His comment regarding the appeal process should especially be considered, and 
WRRA joins in it.  The elimination, or even minimization of procedural hurdles 
and conflicts, can only result in better administrative and judicial processes for all 
involved. 
 
Finally, we urge the Department to continue to work closely with the WUTC in not 
only this rule making, but in that agency’s upcoming rule revision.  We have 
urged the WUTC to do the same, that is, to work closely with DOE on rule 
makings.  Although sometimes necessary, it is frustrating for our members to be 
confronted with different rules from different agencies on the same subject.  To 
the extent possible, uniformity and consistency should be a primary goal for both 
agencies. 
 
Ecology response 
Comment noted.  Ecology will continue to work with the WUTC on this and future 
rulemaking to ensure uniformity and consistency between regulations. 
 
 

 
Comment 10 

Waste Management recognizes that the Proposed Rules are intended to 
implement and interpret the requirements of SB 5788, primarily codified at RCW 
70.95.400 through .440.  While the regulations, for the most part, follow the text 
of SB 5788, they do little to provide additional guidance or interpretation of the 
statute.  As such, these regulations are likely to be of minimal benefit beyond the 
language of the statute itself.  WM recommends that Ecology undertake a more 
comprehensive and detailed rulemaking that provides more detailed and practical 
guidance. 
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Ecology response 
Ecology made a decision to follow statutory language as much as possible in this 
proposed rule.  Ecology clarified statutory language only when necessary. 
 
 

   
Comment 11 

The proposed rules should provide more detailed guidance than merely 
repeating the statutory language. 
 
Ecology response 
Refer to response for comment 10. 
 
 

 
Comment 12 

The proposed rules should address the proper management of “recyclable 
materials” that can no longer be recycled.  Given the recent collapse of the global 
markets for recyclables, the press has reported that many processors have been 
forced to warehouse baled recyclables for which there is no purchaser.  Given 
the limited “shelf-life” for recovered newsprint, corrugated containers, other 
fibers, and some plastics, the department should provide guidance in these 
regulations dealing with circumstances where recyclable materials, having been 
stored due to the  absence of any viable market, have deteriorated to a level that 
they are no longer an acceptable recyclable feedstock.  Ecology should consider 
a tightly-controlled waiver or exemption process to address the local code 
violations and fire hazards from extended storage of these materials during these 
extraordinarily poor market conditions. 
 
Ecology response 
Ecology recognizes that in the present economic situation, circumstances could 
arise regarding the “shelf-life” of recyclable materials.  Questions may arise about 
what happens when the recyclable materials’ shelf-life is over and no market 
exists for the material.  When a material is no longer recyclable, it becomes solid 
waste and should be handled according to requirements set forth in WAC 173-
350, Solid Waste Handling Standards and WAC 173-351,Criteria for Municipal 
Solid Waste Landfills. 
 
 

 
Comment 13 

The draft regulation does little “to ensure that recyclable materials diverted from 
the waste stream for recycling are routed to a facility in which recycling occurs.” 
RCW 70.95.020(4).  We understand this is a challenging and sensitive area and 
one in which current regulations are not particularly helpful.  However, this 
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rulemaking could assist transporters and regulators in clarifying which facilities 
might or might not meet the goal. 
 
Ecology response 
In this rule, Ecology elected to prohibit delivery of recyclables for disposal.  WAC 
173-350, Solid Waste Handling Standards, provides more details about facilities 
where recycling occurs.  
 
 

 
Comment 14 

There are several different, but related, issues worth considering about the type 
of facility to which transporters may legally deliver recyclable materials.  This rule 
approaches it only from one perspective, and it identifies in exceedingly broad 
terms the locations to which recyclable material may not be delivered.  For this 
rule to be enforceable, more detail is required describing those prohibited 
destinations.  On the other hand, the regulation ignores the other perspective and 
fails completely to describe the facilities to which delivery of recyclable materials 
would be permissible. 
 
Ecology response 
Ecology clarified types of facilities that could accept recyclable material.  See 
comment 13. 
 
 

 
Comment 15 

These facilities can rarely, if ever, qualify for a “clean MRF” exemption in 
accordance with WAC 173-350-310(2) (b), yet they commonly operate under the 
regulatory radar of the Standards, which are oriented to environmental risks, not 
social policy.  Permitting Standards are not appropriate for facilities under this 
rule.  Rather, performance standards are far more effective at providing 
incentives for recycling, and tools for enforcement.  This rule is instead intended 
to assist in eliminating sham recycling.  Some permitted MRFs are quite 
legitimately focused on processing for recycling, not disposal, and are valid 
delivery destinations.  Some permitted transfer stations have rudimentary sorting 
and if that is the best local alternative, then delivery to such a facility might be 
legal, but if it is only being used to justify sham recycling, it is not. 
 
Ecology response 
The language in the proposed rule and the final rule states that recyclable 
material cannot be delivered for disposal. Therefore, the rule prohibits delivery of 
recyclables to transfer stations or landfills if the intended purpose is for disposal. 
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Comment 16 

There are ways to identify a legitimate processing facility and stating them in this 
rule would be enormously helpful to all stakeholders. 
 
Ecology response 
Ecology elected not to provide details in this rule about processing facilities.  
These are facilities that convert materials into useful products, or prepare 
materials for reuse, recycling, or disposal. The specifics about facilities that 
reprocess recyclable materials can be found in WAC 173-350.  Instead, Ecology 
added the statutory definition of “recycling” from RCW 70.95 in this rule to help 
ensure that recyclable materials are sent to facilities that “recycle”, “transform”, or 
“remanufacture” waste materials into usable or marketable materials for use. 
 
 

 
Comment 17  

At one end of the spectrum, the rule should state the obvious, and expressly 
allow transporters to deliver recyclable materials to a facility that actually 
recycles.  It should specifically permit delivery to “a facility that transforms or 
remanufactures recyclable materials into usable or marketable products,” which 
is a slight variation to the definitions in the Solid Waste Handling Standards. 
The rule could also state, for instance, that a MRF that accepts only source 
separated recyclable materials and disposes of an incidental and accidental 
residual of less than five percent of the total waste received, by weight per year, 
or ten percent by weight per load is a legal destination.  In short, the rule could 
state that facilities that have filed notifications in accordance with WAC 173-345-
080 are legitimate destinations.  Requiring notification and reporting from those 
facilities under this rule protects against the permit exemption being used as a 
loophole. 
 
Ecology response 
Ecology elected to stay close to the statutory language of prohibiting delivery of 
recyclable materials for disposal. The proposed rule language does not set 
specific levels of incidental or accidental residuals because of the complexity in 
measuring percentages per load.   Additionally, WAC 173-350 already includes a 
process for exemptions of recycling facilities.  Exempt facilities must provide 
Ecology with annual reports of their activities. 
 
 

 
Comment 18 

The rule should give some guidance for transporters to distinguish between a 
transfer station that happens to prepare some material for reuse and recycling 
but “processes” most material for disposal, and a MRF that prepares most of its 
material for recycling.  Both might be excused from notification under -80 by 
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virtue of being “facilities with a current solid waste handling permit.”  Yet, some 
are nonetheless valid destinations, and some are not. 
 
Guidance might be found by referencing local solid waste management plans.  If 
the local planners have identified facilities, which are predominantly devoted to 
preparing material for recycling, then deference may be given to that 
determination.  The rule could state that possible means of determining which 
facilities are acceptable is whether they are identified as recycling processors in 
the local plan. 
 
Ecology could consider listing in the rule other legitimate destinations, none of 
which would be determinative in and of themselves but any of which might be 
helpful in distinguishing between valid and invalid destinations.  A facility that is 
predominately devoted to processing source-separated recyclable materials by 
reference to the complexity of machines, equipment or infrastructure would be 
preferred over an interim handling facility that secondarily processes recyclable 
materials in a rudimentary fashion, depending on the reasonably available 
alternatives.   Another factor could be the degree to which more materials are 
taken from the facility are solid waste residuals transported for disposal or MSW 
incineration regardless of market conditions or are prepared as commodities for 
reuse or recycling to the maximum extent market justify. 
 
We urge Ecology to solicit input on a second draft with more specific descriptions 
and indicators to assist commercial recyclers in making sure they are legitimately 
transporting unregulated materials. 
 
Ecology response 
Ecology recognizes the advantage of more specific descriptions and indicators in 
a rule.  However, the disadvantage of more specificity is that it does not allow 
flexibility and we believe that flexibility is more important for those affected by this 
rule. In addition, Ecology is not referencing local solid waste management plans 
in this rule because local plans contain general guidance for kinds of facilities 
needed in the future, and would not be specific enough to serve as identification 
of current recycling processers. 
 
 

Section 010 
 

No comments on this section of the proposed rule. 
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Section 020 
 
 

 
Comment 19 

Include our suggested, additional wording: 

“WAC 173-345-020 Applicability. This rule applies to businesses that transport 
recyclable materials from commercial or industrial generators over the public 
highways of the state of Washington for non-tariff rate compensation that are 
required to possess a common carrier permit or possess a certificate of need to 
operate issued by the Washington utilities and transportation commission under 
chapter 81.80 RCW or 81.77 RCW” 
 
“WAC173-345-020, Processors and Processing Facilities, whom are not a 
garbage company affiliate, and whose sole business is to process non-
hazardous source separated recyclable materials should be "EXEMPT" from this 
rule”. 
 
Ecology response 
Comment noted.  Ecology elected to use rule language that is closer to statutory 
language.   
 
 

 
Comment 20 

Your regulations do not fit reality. (1)  a trucking firm doing local dump trucking 
and drop box trucking for construction firms which includes hauling CDL waste 
and recyclable material; (2) A recycle yard processing site-sorted wood waste, 
debris, concrete and asphalt; (3)  A construction company doing site preparation 
including demolition.  The Dept of Revenue says we own the recyclable material 
when our truck picks it up from a customer and delivers the recyclable material to 
our own recycle yard for processing.  We do not own the material when we pick 
recyclable material up from a customer and take it to another recycle yard.  Our 
computer accounting cannot keep track of the difference.  Small firms use 
packaged accounting software that does not allow the business to slice and dice 
the billing information.  The sophisticated custom data bases necessary to 
provide the information requested are out of reach of small business. 
 
Ecology response 
Ecology recognizes that situations do arise that do not lend themselves to off-
the- shelf business software; however, Ecology cannot write a rule that 
addresses all possible scenarios.   
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Section 030 
 
 

 
Comment 21 

As far as definitions in this rule, I do not feel that the definition of “incidental” 
meets the context that it is used here.  I do not think it is appropriate, I think they 
were referring to businesses that may also haul things secondary in nature to 
their primary business of cleanup, recycling, or something else.  I do not see any 
relevance for the definition of “disposal site” to be here because it is not referred 
to or used in the legislation.  Nor is “transformation”, I do not see that language in 
the statute. 
 
Ecology response 
Ecology agrees and the definitions of “disposal site”, “incidental”, and 
”transformation” will be deleted from the definitions section of the final rule.  
 

 
Comment 22 

The big recommendation that I have for the department and it is becoming 
clearer as time goes on, that the more you try to make things specific, the more 
issue you bring up.  The legislature, for example, chose not to use the term 
“source separated” yet the rule does.  The department submits that kind of 
language in the definition of what a transporter of recyclable materials is.  You 
will never see that term within the statute.  
 
Ecology response 
Ecology attempted to minimize changes from statutory language recognizing the 
issue you identified.  The final rule language will not include the definition of 
“source separated”. 
 

  
Comment 23 

A number of commenter’s expressed concerns about term ”incidental” in the 
proposed rule.  Two comments want the definition deleted.  Two other 
commenter’s suggested that we review the definition of “incidental” in RCW 
81.80 and incorporate that language into the definition.  The full text of the 
comments can be found in appendix A. 
 
Ecology response 
Ecology reviewed the comments and decided that the final rule language will not 
include the definition of “incidental”. 
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Comment 24 

The term “incineration” was added to the list of disposal options in the rule. The 
legislature did not bring up incineration. 
 
Ecology response 
Ecology has removed  “incineration” from the list of disposal options in the final 
rule.  However, it is important to clarify that incineration is disposal because ash, 
with some exceptions, goes to a landfill for disposal.  Also RCW 70.95.030(19) 
definitions specifically excludes incineration from the definition of recycling. 
 
 

 
Comment 25 

All transporters of recyclables should be regulated by the proposed rule. 
 
The definition of  "Transporter of recyclable material"  means any person or entity 
that transports source-separated recyclable materials from commercial or 
industrial generators over the public highways of the state of Washington for 
compensation, and who is required to possess a common carrier permit to 
operate from the Washington utilities and transportation commission under 
chapter 81.80 RCW. Transporters include non-tariff rate commercial recycling 
operations of certified solid waste collection companies regulated under chapter 
81.77 RCW. 
 
According to the intent and purpose sections of the Sham Recycling law, 
(Chapter 70.95.400-430 RCW - Sections (1) (2) & (4) and the intent paragraph):   
ANY & ALL companies (other than the specified exemptions) that are 
transporting recyclable materials for compensation must register with the 
department and deliver to facilities that actually recycle the materials, thus 
eliminating “sham recycling”. 
 
By statute and the definition in this draft language,“Transporters of recyclable 
material” includes “commercial recycling operations of certified solid waste 
collection companies regulated under chapter 81.77 RCW”.  Such divisions make 
recycling hauls and charge non-tariff rates for them in the competitive 
marketplace. As long as these divisions keep their operations completely 
separate from those of the other solid-waste (garbage) hauling divisions in their 
corporations, then the intent and purpose of the law is upheld.    
 
However, it has become clear that some certified solid waste collection 
companies are regularly using their solid waste (garbage) collection containers to 
frequently transport recyclables and are charging competitive, non-tariff rates for 
those hauls. Further, there is no subsequent control over whether or not those 
materials are actually recycled. Such activity circumvents the intent and purpose 
of the law.  It is “sham recycling”. 
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This rule should reflect this reality, eliminate this abuse, and prevent it in the 
future. It should validate the intent, purpose, and implementation of the “sham 
recycling” law.   
 
Our recommended wording change will accomplish this by: 
 
Simply and clearly recognizing that all hauls of recyclable materials or solid 
waste, which occur at “non-tariff rates”, are actual recycling hauls and the 
companies involved must be regulated as such. Any company or division of a 
company (certified or other) that hauls at non-tariff rates should be bound by 
these transporter requirements or it should be considered in violation of the 
Sham Recycling statute and should be subject to the penalties prescribed herein 
and by statute RCW 70.95.400(3). 
 
Under WAC 480-70-016 the UTC has the authority and discretion to determine 
whether it will regulate the transportation of a certain material as a solid waste as 
an operation under 81.77 and/or as a transporting operation under 81.80.  It may 
do so in instances where “carriers may be engaged extensively in both motor 
freight and solid waste collection operations”.  Notably it makes such 
determinations “In cases where such operations are separable, in order to 
provide both services”.   We ask that DOE exercise such discretion and fully 
regulate all
 

 Transporters of Recyclables here. 

Ecology response 
Ecology agrees that application of the rule should apply to all transporters of 
recyclable materials as defined in RCW 70.95.400-440.  Therefore, we have 
written the applicability section using language similar to the law. 
 
 

 
Comment 26 

Delete the entire definition of “Disposal Site”. 
 
This definition, as stated in the proposed language, is unbounded and does not 
recognize that recycled material becomes a product at some point.  
 
It is detrimental to recycling since all

 

 sites where recovered and recycled solid 
waste are placed in “final use” or final deposit” would need to be permitted as a 
“solid waste” site.  This would include paper mills that utilize urban wood/recycled 
paper as a pulp feedstock, wood derived fuel sites, wood mulch/compost users, 
sheetrock manufacturers using recovered sheetrock feedstocks, and plastic 
manufacturers using recycled plastics pellets, etc.   

Moreover, this particular phrase does not show up in the statute and a definition 
in the rule for the statue is inappropriate. 
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Ecology response 
Ecology agrees that defining “disposal site” in the proposed rule language 
created confusion.  The final rule language does not include the definition of 
“disposal site”. 
 
 

 
Comment 27 

The proposed rule language is a change from legislative intent. 
 
Existing RCW 81.80.010(6) defines “a private carrier” as “a person who 
transports by his or her own motor vehicle, with or without compensation, 
property which is owned or being bought or sold by the person, or property where 
the person is the seller, leasee, or bailee and the transportation is incidental to 
and in furtherance of some other primary business conducted by the person in 
good faith.” 
 
WAC 480.70.011 (2) The following collection and hauling operations are not 
regulated by the commission as solid waste. 
 
 (a) “The operations of carriers operating under a permit issued    by the 
Commission 81.80 that occasionally transports to a disposal site, but whose 
primary business is not the collection of solid waste.  This exemption does not 
apply if the carrier holds itself out to the public as a transporter of solid waste. 
Examples of this type of operation include but are not limited to: 
    (i) a dump truck operator who as part performing dump truck 
       operations hauls an occasional load to a disposal site, or 
    (Ii) a household goods carrier who transports to a disposal 
        Site used packing materials from a shipment of household 
        goods that the carrier transported”. 
 
 
The proposed new language is a change from the legislative intent of the Sham 
recycling bill. It would eliminate exemption: 

the Got Junk, clean-up people who hand load, 
the gravel and compost people who haul product to customers and    
back-haul, some junk to the dump, and the 
the demolition people and roofing people hauling away the demo 
debris and roofing tear-off waste that they generate.   

 
Ecology response 
Ecology will ensure the final rule language describes “transporters” nearly the 
same as the definitions in RCW 70.95.400-.440 (this rule’s authorizing statute).  
Ecology will try to be consistent with the UTC definitions and exemptions under 
RCW 81.80 when our purposes are similar.  
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Comment 28 

Please clarify how the conduct of an activity which is carried out by a person or 
activity and which is related to the conduct of that person/entity’s primary 
business can be carried out by that person/entity “by chance or without intention”.  
This makes no sense. 
 
Moreover, the draft language also seems inconsistent with exemption 050(2) (e) 
of these very rules (and statute) which is talking about the lesser 
amount/proportion of the “primary business” activity of a common carrier. 
 
Ecology response 
Comment noted. The final rule language will clarify and eliminate the 
inconsistency by eliminating the definition of “incidental”. 
 
Ecology disagrees that the draft rule language is inconsistent with exemption 
050(2)(e).  If this exemption applies to a common carrier, the carrier is not 
required to register as a transporter and is not subject to this rule. 
 
 

 
Comment 29 

Under the definition of transporter of recyclable material, it says that if you are 
compensated to haul recyclable materials, you are a transporter.  Whether you 
are compensated is a UTC issue.  I really think that should be deleted from the 
definition of transporter. 
 
The definition of “recyclables” is incorporated into the definition of solid waste.  
Why?  
 
Ecology response 
In the proposed rule, Ecology used the statutory definition of “transporter” of a 
recyclable material, which comes directly from RCW 70.95.400-410.  If a 
company meets the definition, set forth in the law, that company must meet the 
requirements of this rule.  That does not negate a company’s responsibility to 
meet any other regulatory requirements of another state agency or commission. 
 
Recyclables are incorporated into the definition of solid waste to be consistent 
with the RCW 70.95.030(23) statutory definition of solid waste. 
 
 

 
Comment 30 

The proposed rule’s definition of “transfer station” differs from that found in WAC 
480-70-041, in that it does not seem to include an exception for “detachable 
containers” as transfer stations, which, as you know, are used to provide services 
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for sparsely populated areas in Eastern Washington.  The definitions should be 
consistent. 
 
Ecology response 
The final rule no longer contains the definition of transfer station because it has 
been removed from the rule text.  
 
 

 
Comment 31 

The word “person” appears in the definitional section in various places, but the 
word itself is not defined.  The usual statutory definition of a person as an 
individual, corporation, LLC, partnership, etc., which should be included to avoid 
any future confusion as to the coverage of the rule. 
 
Ecology response 
Ecology agrees and has included a definition of “person” in the final rule. 
 
 

 
Comment 32 

The proposed rule contains language regarding the placement of solid waste 
containers at sites where there is a recyclables container.  As you know, WRRA 
considers this provision essential to achieve the purpose of the legislation, and 
appreciates the inclusion of the appropriate language in the rule.  There is, 
perhaps, one clarification, which should be added to strengthen and explain the 
provision even further.  That would be to add the words “and provided to the site 
and transported in accordance with RCW Chapter 81.77,” at the end of the 
section.  We are dealing with some very resourceful and, we believe, completely 
unethical illegal haulers who certainly are not above placing their own container 
on a site with the words “garbage only” spray painted on the side, then hauling it 
away themselves.  That, of course, would defeat the entire intent of this section.   
 
We believe this provision may prove to be the best evidence a transporter of 
commercial recyclables can provide in establishing his intent that the collected 
solid waste materials are destined for ultimate recycling.  It is our hope that DOE 
will incorporate this language into the rule so that it can be included in the 
upcoming updates to the counties’ solid waste management plans that DOE is 
overseeing. 
 
Ecology response 
Comment noted.  Ecology addressed the placement of solid waste containers in 
the proposed rule and clarified the final rule language pertaining to collection of 
solid waste and recyclable materials. Ecology did not see the need to add “and 
provided to the site and transported in accordance with RCW Chapter 81.77” 
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because this rule section refers to both recyclables and solid waste.  RCW 81.77 
applies to solid waste. 
 
The term “garbage” is not used in the rule; rather, in the final rule language 
Ecology differentiated solid waste containers as those containers with 
nonrecyclable materials (solid waste).  Ecology also clarified “collection” as those 
practices consistent with chapter 173-350 WAC. 
 
 

 
Comment 33 

Rather than define “covered” electronic product”, simply cross-reference to the 
definition in Chapter 173-900 WAC. 
 
Ecology response 
Comment noted.  The final rule language references chapter 173-900 WAC. 
 
 

 
Comment 34 

Since the terms “disposal site” and “energy recovery” are not included anywhere 
in the statute or regulations, it appears unnecessary to define them in WAC 173-
345-030.  The terms are extraneous and do not appear elsewhere in the 
regulations and therefore should be deleted. 
 
Ecology response 
Comment noted.  “Disposal site” and “energy recovery” will be deleted in the final 
rule language. 
 
 

 
Comment 35 

The proposed rules fail to provide guidance as to what a “recycling facility” or 
how to access whether something is “for the purpose of recycling”.  A glaring 
omission from the proposed rules is any definition or guidance as to what 
constitutes a “recycling facility”.  Since a primary purpose of SB 5788 is to 
“ensure that recyclable materials diverted from the waste stream for recycling are 
routed to facilities in which recycling occurs,” it seem incumbent upon Ecology to 
better articulate what a “recycling facility” is.  While the proposed rules define 
“recycling”, they provide no further guidance as to how much recycling qualifies a 
facility as a recycling facility.  (It would not be helpful, for example, to merely 
define a “recycling facility” as a facility where recycling occurs.)  Likewise, a 
facility can qualify as material recovery facility if it “collects, compacts, 
repackages, sorts, or processes for transport source separated solid waste for 
the purpose of recycling.”  Again, there is little guidance for distinguishing 
between a MRF whose primary function is to sort and prepare materials for 
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recycling, and those facilities claiming to be MRFs where materials are only 
incidentally or nominally prepared for subsequent recycling. 
 
Ecology response 
Ecology defined “recycling” in WAC 173-345 Definitions.  Chapter 173-350 WAC 
defines what a recycling facility is and provides language to determine if a facility 
is complying with solid waste handling standards. Under WAC 173-350 local 
health departments must ensure a recycling facility or MRF is carrying out 
recycling activities.  Under WAC 173-345, recycling facilities and MRFs must 
notify Ecology and local health jurisdictions of their existence and transporters of 
recyclable material may not deliver these materials for disposal.  If transporters 
have questions about whether an identified recycling facility or MRF is complying 
with the requirements of WAC 173-350 they should contact the local health 
jurisdiction. 
 
 

 
Comment 36 

The term “facility” is defined and used inconsistently throughout the proposed 
rule.  The proposed rule defines “facility” as “all contiguous land (including buffers 
and setbacks) and structures, other appurtenances, and improvement to the land 
used for recycling.”  Yet, the term “facility” refers to operation where activities 
other than recycling occur.  For example, “landfill” is defined as “a disposal facility 
or part of a facility….”  A “transfer station” is also defined as a “facility” although 
the transfer operations would not be considered recycling.  
 
Ecology response 
The final rule language clarified the term “facility” and removes the definition of 
“transfer station”.  
 
 

 
Comment 37 

The definition of “processing” includes both converting the material into a useful 
product (i.e., recycling) and

 

 preparation for disposal (i.e., not recycling).  
Adoption of the definition for “processing” in these rules only obscures the 
distinctions, and is not particularly helpful. 

Ecology response 
Ecology reviewed the definition of “processing”.  In order to maintain consistency 
with WAC 173-350 and WAC 173-900, the definition of “processing” was not 
revised. 
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Comment 38 

A narrow definition of “recycling” is the scheme established under the proposed 
rules but it is commonly misunderstood.  Many people think “recycling” is what 
happens at a MRF, and there are well-intentioned operators all over the state 
believing themselves to be exempt from permitting because they are “recycling” 
when really they are operating a MRF.  This is an opportunity to emphasize that 
the definition of “recycling” applies to plants and remanufacturers; and many of 
the operations claiming to recycle are actually MRF facilities that collect, 
compact, repackage, sort, or process.  The former is definitely an acceptable 
destination for commercial recyclables; the latter is not always. 
 
Ecology response 
Ecology reviewed the definition of “recycling”.  In order to maintain consistency 
with WAC 173-350 and WAC 173-900, the definition of “recycling” was not 
revised.  
 
 

Section 040 
 
 

 
Comment 39 

This paragraph does not make sense. It must be better defined or deleted. A 
recycling company, who provides on-site containers for collecting separated 
recyclable materials, should be "EXEMPT" from having to provide solid waste 
containers. 
 
Ecology response 
The statute does not specify responsibility for assuring on-site solid waste 
containers therefore the rule specifies that the owner or operators of the “site” 
where recyclable materials are generated are required to provide separate 
containers. 
 
 

 
Comment 40 

The wording in section 040 reads as if it would be unlawful to have any materials 
on site in a container.  Right now all over the state, we have intermediate 
facilities that recycle scrap metal and it is being stored in huge piles on the 
ground.  It would be incredibly impractical to insist, that they store it in a 
container. 
 
Ecology response 
Wording in this section has been changed to recognize that recyclable materials 
can be stored in a number of ways, ( i.e. containers, piles, etc.).   
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Comment 41 

Chapter 173-345-040 is ambiguous. Proposed WAC 173-345-040 requires 
separate container at “all sites where recyclable materials are generated and 
transported for recycling.”  While it seems clear that sites where recyclable are 
generated must have separate containers, the language “transported for 
recycling” is ambiguous.  Parsing this language, it reads, “All sites where 
recyclable materials are … transported for recycling.”  Read literally, this 
regulation would require sites to which recyclables are transported to have 
separate containers.  The language could be clarified as follows:  WAC 173-345-
040. All sites where recyclable materials are generated and collected for 
transportation

 

 for recycling must provide separate containers for recyclable 
materials and nonrecyclable materials (solid waste), using collection practices 
consistent with chapter 173-350 WAC. 

Ecology response 
The final rule language will be clarified. 
 
 

 
Comment 42 

Collection site- Unless the material in a truck is source separated, the transporter 
is not carrying recyclable material.  Therefore, a separate container on each 
customer site for non-recyclable material is compelling evidence that a generator 
intends recycling, and the absence of the container is a fatal flaw.  Separating 
recyclable materials from other solid waste at the source is a mandatory 
prerequisite to the site-preparation of materials that can be hauled by any 
transporter under the statute, and there is no situation in which a generator can 
produce only recyclable materials, i.e., all customers generate some non-
recyclable items or materials.  It would seem to be in the best interest of the 
entire state to mandate that separate containers be present.  The rules should 
require the transporter to verify the presence of separate containers.  
Transporters ignoring this requirement would put themselves at risk of violating 
the law, and there is no good reason for opposing it. 
 
Ecology response 
Refer to comment 39. 
 
 

 
Comment 43 

Separate containers are at the heart of the enacting legislation.  Without them, 
there can be no sorting evidenced.  Indeed, a careful transporter should ensure 
not only that separate containers are present, but also that they are of the 
appropriate size.  Requiring the transporter to check that the container for non-
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recyclable materials is large enough may be asking too much.  Surely verifying 
only that separate systems exist is not an inappropriate burden. 
 
Ecology response 
Refer to comment 39. 
 
 

Section 050 
 
 

 
Comment 44 

This section should be deleted. Hauling over a public roadway is solely regulated 
and enforced by the WUTC. However, if not deleted, the words: "a transporter of 
materials who is not compensated for hauling" should be "exempt" (as stated in 
WAC 173-345-020) 
 
Although this may be implied, the recommended language would assure 
compliance with the statute’s intent and purposes.  
 
Ecology response 
This section is needed as part of this rule to clarify transporter registration 
requirements. 
 
 

 
Comment 45 

Yakima County SW is requesting that the county SW department be specifically 
excluded from the rule.  Yakima County expresses concern regarding the haul of 
recyclables by county owned and operated vehicles and county contractors.  The 
rule does not specifically exclude counties. 
 
Ecology response 
Chapter 70.95.400(1) (d) RCW exempts cities from the requirements of 
transporters of recyclable materials but does not exempt counties.  Ecology 
cannot expand exemptions from the requirements of this rule beyond what the 
statute specifies. 
 
 

 
Comment 46 

The exemption for transporters hauling their “own” recyclables should be clarified 
and narrowed.  Ecology should provide better guidance through the proposed 
rules for these exemptions, otherwise, some transporters may seek to circumvent 
the purpose of the statute by merely taking title to the recyclables and thereby—
arguably—becoming the “owner” of the recyclables.  As the “owner” of the 
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recyclables, a transporter would arguably be exempt from these regulations and 
could avoid the requirements of SB 5788 altogether.  For example, a transporter 
might offer to “buy” recyclables from a generator for $1.00 per ton, but then 
charge $40.00 per ton to collect and transport the recyclables from the 
generator’s facility.  Indeed, even if no payment were made, the transporter could 
become the “owner” of the recyclables merely by agreeing with the generator to 
transfer title to the recyclables.  Once the transporter had title to the recyclables, 
it could argue that he is exempt from the registration requirements, the 
prohibition on disposal of recyclables, the recordkeeping and reporting 
requirements, and every other provision in Chapter 173-345 WAC.  Ecology’s 
regulations should prevent such an easy artifice for circumventing SB 5788. 
 
Ecology response 
Ecology is aware of the issue but had decided not to change the present 
language.  Trying to anticipate the many possible scenarios that could happen 
and define them in the rule would make the rule language too lengthy and 
complicated 
 
 

 
Comment 47 

Construction recycling was created by and has flourished under small business 
management.  For over 15 years firms like ours have been taking construction 
waste wood, land clearing debris, used concrete and asphalt out of the waste 
stream.  These regulations are an attempt by the large garbage haulers to 
monopolize the business and eliminate small businesses.  Small trucking firms 
can provide the flexibility and speed necessary to meet contractor's disposal 
needs. Site sorting requires hour by hour changes in delivery and pick up 
schedules. The large garbage haulers cannot provide that kind of service.   
Putting one-size-fits all regulations on these small trucking firms will reduce the 
amount of recycled material.  If a contractor cannot get a drop box for recyclable 
material delivered on a moment's notice, then everything from that site goes into 
the waste can.  There is no reason to regulate the transporters.  All decisions 
about recycling are made by the firms hiring the transporters.  The firm hiring the 
transporter also pays for the disposal of the material.  What is accomplished by 
regulating the transporters? 
 
Ecology response 
Comment noted.  The legislature has made the determination, through law, that 
transporters of recyclable material have certain minimum requirements.    
Ecology has made every effort to work with business and not place an undue 
burden on transporters.  Ecology has not placed additional requirements on 
transporters.   
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Comment 48 

Please clarify who has enforcement and civil penalty authority under part 4 of this 
section.  
 
Ecology response 
The legislature in chapter 70.95.400 RCW directs Ecology to register all 
transporters of recyclable materials. Transporters that do not register with 
Ecology are subject to a penalty. Ecology has been given the responsibility for 
transporter registration.  This rule helps clarify the statute and enforcement 
requirements. 
 
 

 
Comment 49 

The exceptions under WAC 173-345-050(2) are somewhat murky.  We 
acknowledge they are straight from the legislative language, but some 
descriptions might help in understanding the intent.  For instance, the classic 
example of a carrier hauling its own material that is exempt under section 050(2) 
(a) when such activity is “incidental” to its primary business is a landscaper who 
hauls compostable materials to the job sites.  The landscaper’s primary business 
is not hauling recyclable materials and would not be considered a “transporter.” 
(Also, we do not believe the proposed definition of “incidental” actually captures 
that activity, since the landscaper’s haul is not by chance or unintentional.) 
The difference between the incidental hauler and the exemption in subsection -
050(2) (e) could also be clearer by providing illustrations or embellishments.  The 
landscaper is not a common carrier, clearly.  A dump truck operator who hauls a 
load of glass cullet occasionally typifies this exemption. 
 
Finally, we are somewhat troubled by subsection -050(2) (b), and the potential for 
misinterpreting the exemption for entities who have “purchased” recyclables.  
First, to the extent the distinction turns on the exchange of money, it must be 
made clear that the cost of transportation must be factored into whether or not 
the material is purchased.  The legislative intent, we believe, was to address 
straightforward situations where recyclers are being compensated solely by 
virtue of the value of the commodity.  In current market conditions, of course, this 
is not happening.  There have been times, however, when the value of the 
commodity was sufficient to cover the transportation and overhead costs.  That is 
a narrow situation contemplated here.   
 
Ecology response 
Comment noted.  Ecology recognizes this is an issue and removed the definition 
of “incidental” that was in the proposed rule.  Ecology does not believe that 
adding examples to the rule can clarify the situation.  Ecology will provide 
guidance in the future to address this issue.  
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Section 060 

 
 

 
Comment 50 

The county is requesting that additional language be added specifically giving 
authority to county SW departments and local health jurisdictions to grant a 
variance from this rule, on a case-by-case basis, due to local conditions such as 
economics, market availability, health and safety issues or local SW planning 
requirements. 
 
Ecology response 
Ecology recognizes the concern about the present economic climate; however, 
the statute does not provide Ecology the authority to delegate any of its 
responsibilities to local government.  
 
 

 
Comment 51 

WAC 173-345-060 cannot prohibit transporters from delivering recyclables to 
solid waste incinerators because SB 5788 did not include such a prohibition.  
While most of the proposed rule includes language that is similar to, if not 
identical to, the statutory text, WAC 173-345-060(1) includes “solid waste 
incinerators” in the prohibition even though the statute does not contain this 
prohibition.  By adding “solid waste incinerator” to the proposed regulations, 
Ecology has gone beyond the statutory authority it purports to implement.  The 
regulation should be revised to delete references to “solid waste incinerator.” 
 
Ecology response 
The final rule language eliminates the solid waste incinerator prohibition.  
However, this revision does not allow a transporter of recyclable material to take 
material to a solid waste incinerator.   A transporter can only take recyclable 
material to places where recycling occurs, not disposal.  Ecology considers solid 
waste incineration to be disposal.   In addition RCW 70.5.030(19) specifically 
excludes incineration from the definition of recycling. 
 
 

 
Comment 52 

Please clarify who has enforcement and civil penalty authority under part 2 of this 
section. 
 
Ecology response 
Ecology has enforcement authority for section 400 through 440 of the solid waste 
statute and this rule.  RCW 70.95.410 states, “a transporter may not deliver any 
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recyclable materials for disposal to a transfer station or landfill”.  If a registered 
transporter delivers recyclable material for disposal, the transporter is violating 
requirements for a registered transporter and is 

 

subject to the penalties 
prescribed in this section. 

Even though Ecology has enforcement authority, local health departments could 
also have enforcement authority if the material hauled to a transfer station or 
landfill does not comply with state laws, solid waste rules, or local ordinances.  
 
 

Section 70 
 
 

 
Comment 53 

Transporters, who transport source separated recyclable materials to their own 
processing facility, should be "EXEMPT" from this section. 
 
Ecology response 
Transporters who do not meet the “Applicability” requirements of this rule under 
WAC 173-345-050 do not have to meet the requirement of section .070.  If a 
transporter must register with the department (is not exempt under section 50) 
then the transporter must meet the requirement of section 070.  Under section 
050 if you are hauling your own recyclables or recyclables you generated or 
purchased, you are exempt. 
 
 

 
Comment 54 

The transporter recordkeeping requirements must include provisions to ensure 
the confidentiality of proprietary business information.  WAC 173-345-070 
requires transporters to keep records of recyclables, including information that 
many companies would consider confidential and proprietary business 
information, such as information about invoices.  Even though the proposed 
regulations do not require the transporter to submit this information to Ecology, it 
does require that the information be made accessible to Ecology for inspection.  
Often, however, Ecology will require persons to provide copies of such 
documents to the agency.  The proposed regulations should include provisions to 
ensure that this information can be deemed confidential and that Ecology will not 
disclose it to other persons.  WM recommends that Ecology adds the following 
subsection “the transporter may request that the records be made available only 
for the confidential use of the Department, pursuant to RCW 43.21A.160. 
 
Ecology response 
RCW 42.56.270 provides details of proprietary information protocols, which the 
Department follows. This rule does not need additional proprietary language.
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Comment 55 

Please clarify who has authority for issuing civil penalties under part 3 of this 
section. 
 
Ecology response 
Ecology has the enforcement authority to implement sections 400 through 440 of 
chapter 70.95 RCW.  This rule implements those sections of the statute. 
 
 

Section 080 
 
 

 
Comment 56 

Section 173-345-080, Processing Facilities and Buy-Back Centers that primarily 
engage in the processing of source separated recyclable materials should be 
"exempt" from this section. 
 
Ecology response 
No, the statute requires that recycling facilities notify Ecology of their existence. A 
processing facility could also meet the definition of a recycling facility under WAC 
173-350.  If a processing or buy-back center does not meet the definition of a 
recycling facility, it would be exempt from the requirements of this section. 
 

 
Comment 57 

Section 173-345-080 Please clarify who has enforcement and civil penalty 
authority under part 2 of this section. 
 
Ecology response 
The rule directs recycling facilities to notify both Ecology and the local health 
department 30 days prior to commencing operation.  Ecology has the 
enforcement responsibility for this section, however, local health departments 
may enforce if there are violations of WAC 173-350, or local ordinances. 
 
 

Section 090 
 
 

 
Comment 58 

Section 173-345-090 It would be very helpful if the enforcement authorities and 
responsibilities were summarized in the rule. While this can be determined by 
carefully reading the draft rule and authorizing RCWs, a quick summary here 
would save people time. 
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Ecology response 
Comment noted.   
 

Section 100 
 

 
Comment 59 

WAC 173-345-100 should specify where appeals can be taken.

 

  One primary 
purpose in promulgating regulation is to provide the regulated community with 
clear guidance.  As drafted, WAC 173-345-100 does not provide any guidance as 
to appeals of penalties issued under WAC 173-345.  For example, the 
regulations should clearly state whether an appeal could be brought before the 
Pollution Control Hearings Board, in Superior Court, or elsewhere.  It is therefore 
incumbent on Ecology to identify clearly what board or court has jurisdiction to 
hear appeals of civil penalties issued under WAC 173-345. 

 
Ecology response 
The language in this section is the same appeal language used in chapter 173-
350 WAC and chapter 173-308 WAC. 
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IV. Summary of public involvement opportunities 
 

Please provide a summary of public involvement opportunities for this rule 
adoption: 

 
List or describe: 

• The following workshops were held: 
o March 18, 2008 Ecology NWRO office in Bellevue 
o March 20, 2008 Ecology ERO office in Spokane 
o March 25, 2008 Ecology HQ office in Lacey 

 
• The public hearing was held: 

o December 15, 2008 at Ecology HQ in Lacey 
 

o Prior to the workshops approximately 200 emails and 500 
postcards were sent out to prospective interested person’s 
notifiying them of the workshop and providing workshop 
information. 

o A FOCUS sheet was prepared 
o Website was created and is updated as needed 

http://www.ecy.wa.gov/laws-rules/activity/SB5788.html  
 

• The public notice was placed in the state register.  Additionally, notices 
were sent to persons expressing interest (interested parties list) and 700 
persons sent workshop notices in January 2008. 
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Nelle Jacobsen  
Bobby Wolford Trucking & Demolition, Inc. 
22014 West Boston Road 
Woodinville, WA.  98072 
 

Web comments on Chapter 713-345 WAC 

 

173-345-020<comma>Your regulations do not fit reality.<br><br>Bobby Wolford Trucking & Demolition 
is:<br>1.  a trucking firm doing local dump trucking and drop box trucking for construction firms which 
includes hauling CDL waste and recyclable material;<br>2. A recycle yard processing site-sorted wood 
waste<comma> debris<comma> concrete and asphalt;<br>3.  A construction company doing site 
preparation including demolition.<br><br>The Dept of Revenue says we own the recyclable material 
when our truck picks it up from a customer and delivers the recyclable material to our own recycle yard 
for processing.<br><br>We do not own the material when we pick recyclable material up from a 
customer and take it to another recycle yard.<br><br>Our computer accounting cannot keep track of 
the difference.  Small firms use packaged accounting software that does not allow the business to slice 
and dice the billing information.  The sophisticated custom data bases necessary to provide the 
information requested are out of reach of small business.<br><br><br><br> 

 

173-345-050<comma>Construction recycling was created by and has flourished under small business 
management.  For over 15 years firms like ours have been taking construction waste wood<comma> 
land clearing debris<comma> used concrete and asphalt out of the waste stream.  These regulations are 
an attempt by the large garbage haulers to monopolize the business and eliminate small businesses.  
<br>Small trucking firms can provide the flexibility and speed necessary to meet contractor's disposal 
needs. Site sorting requires hour by hour changes in delivery and pick up schedules. The large garbage 
haulers cannot provide that kind of service.   Putting one-size-fits all regulations on thes small trucking 
firms will reduce the amount of recycled material.  If a contractor can't get a drop box for recyclable 
material delivered on a moment's notice<comma> then everything from that site goes into the waste 
can.  <br><br>There is no reason to regulate the transporters.  All decisions about recycling are made by 
the firms hiring the transporters.  The firm hiring the transporter also pays for the disposal of the 
material.  What is accomplished by regulating the transporters?? 
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WSR 07-22-088 

PREPROPOSAL STATEMENT OF INQUIRY 

DEPARTMENT OF ECOLOGY 

 
[ Order 07-16 -- Filed November 5, 2007, 3:47 p.m. ] 

     Subject of Possible Rule Making: Department of ecology is proposing new rules to regulate transporters of 
recyclable materials and recycling facilities. These rules will implement SB 5788, passed by the 2005 
legislature.  

     The new rules will focus on:  

 

     Statutes Authorizing the Agency to Adopt Rules on this Subject: Chapter 70.95 RCW and SB 5788 (RCW 
70.95.400 - [70.95.]430).  

     Reasons Why Rules on this Subject may be Needed and What They Might Accomplish: The rule making is 
necessary to implement SB 5788. It will also help clarify enforcement and compliance rules for transporters of 
recyclables and recycling facilities found in chapter 70.95 RCW. It will assure that recyclables are transported 
by registered haulers to recycling facilities and not deposited in drop boxes, transfer stations or landfills.  

     Other Federal and State Agencies that Regulate this Subject and the Process Coordinating the Rule with 
These Agencies: None.  

     Process for Developing New Rule: The rule will be reviewed by stakeholders. Ecology will hold 1-2 
informal public workshops where interested persons can comment on the rule before it is proposed. The public 
is invited to these informal public workshops. Ecology will post information on its web site and send 
information to interested parties.  

     Interested parties can participate in the decision to adopt the new rule and formulation of the proposed rule 
before publication by contacting Randy Martin, Washington Department of Ecology, P.O. Box 47600, Olympia, 
WA 98504-7600, phone (360) 407-6136, e-mail rama461@ecy.wa.gov. Ecology will post information on its 
web site, send information to interested parties, and hold 1-2 informal public workshops.  

October 31, 2007 

Lorie Hewitt 

for Cullen Stephenson  

Program Manager 

Solid Waste and 

Financial Assistant Program

                                              É Washington State Code Reviser's Office 

• Registration requirements for transporters of recyclable materials.

• Notification requirements for recycling facilities.

• Penalties for noncompliance with the requirements of this rule.
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Chapter 173-345 WAC 

 

RECYCLABLE MATERIALS--TRANSPORTER AND FACILITY REQUIREMENTS 

 
 

[] 

NEW SECTION 

 

 WAC 173-345-010  Authority and purpose.  The purpose of this 

chapter is to establish minimum standards for the transportation of 

recyclable materials; establish notice and reporting standards for 

recycling facilities and material recovery facilities (MRFs); ensure 

that recyclable materials are not delivered for disposal; establish 

penalties for transporters of recyclable materials, recycling 

facilities, and material recovery facilities (MRFs) that do not meet 

the standards of this chapter. 
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[] 

NEW SECTION 

 

 WAC 173-345-020  Applicability.  This rule applies to 

businesses that transport recyclable materials from commercial or 

industrial generators over the public highways of the state of 

Washington for compensation that are required to possess a common 

carrier permit to operate issued by the Washington utilities and 

transportation commission under chapter 81.80 RCW.  Transporters 

include commercial recycling operations of certified solid waste 

collection companies regulated under chapter 81.77 RCW.  This rule 

also applies to facilities that recycle solid waste and MRFs except 

for those facilities with current solid waste handling permits issued 

under RCW 70.95.170.  Businesses that transport covered electronic 

products exclusively for recycling are exempt only from transporter 

registration and reporting requirements under this rule because 

these transporters must comply with chapters 70.95N RCW and 173-900 

WAC. 
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 "Processing" means an operation to convert a material into a 

NEW SECTION 

 

 WAC 173-345-030  Definitions.  "Container" means a portable 

device used for the collection, storage and/or transportation of 

solid waste including, but not limited to, reusable containers, 

disposable containers, and detachable containers. 

 "Covered electronic product" or "CEP" means as defined in 

chapter 173-900 WAC. 

 "Department" means the department of ecology. 

 "Facility" means all contiguous land (including buffers and 

setbacks) and structures, other appurtenances, and improvements to 

the land used for solid waste handling, including recycling. 

 "Material recovery facility (MRF)" means a facility that 

collects, compacts, repackages, sorts, or processes for transport 

source separated solid waste for the purpose of recycling. 

 "Permit" means an authorization used by the jurisdictional 

health department which allows a person to perform solid waste 

activities at a specific location and which includes specific 

conditions for such facility operations. 

 "Person" means an individual, firm, association, 

copartnership, political subdivision, government agency, 

municipality, industry, public or private corporation, or any other 

entity whatever. 
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useful product or to prepare it for reuse, recycling, or disposal. 

 "Recycling facility" means a facility where recyclable 

materials are transformed or remanufactured into useable or 

marketable materials. 

 "Recyclable materials" means those solid wastes that are 

separated for recycling or reused, including but not limited to, 

papers, metals, glass, that are identified as recyclable material 

pursuant to a local solid waste management plan. 

 "Recycling" means transforming or remanufacturing waste 

materials into usable or marketable materials for use other than 

landfill disposal or incineration.  Recycling does not include 

collection, compacting, repackaging, and sorting for the purpose of 

transport. 

 "Source separated" means the separation of different kinds of 

solid waste at the place where waste originates. 

 "Solid waste" or "wastes" means all putrescible and 

nonputrescible solid and semisolid wastes including, but not limited 

to, garbage, rubbish, ashes, industrial wastes, swill, sewage 

sludge, demolition and construction wastes, abandoned vehicles or 

parts thereof, contaminated soils and contaminated dredged material, 

and recyclable materials. 

 "Transporter of recyclable material" means any person or entity 

that transports source-separated recyclable materials from 

commercial or industrial generators over the public highways of the 

state of Washington for compensation, and who is required to possess 

a common carrier permit to operate from the Washington utilities and 

transportation commission under chapter 81.80 RCW.  Transporters 
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include commercial recycling operations of certified solid waste 

collection companies regulated under chapter 81.77 RCW. 

 

[] 

 
 

[] 

 
 

NEW SECTION 

 

 WAC 173-345-040  Collection of solid waste and recyclable 

materials.  All sites where recyclable materials are generated and 

transported for recycling must provide a separate container for 

nonrecyclable materials (solid waste), using collection practices 

consistent with chapter 173-350 WAC. 

 

 (a) Carriers of commercial recyclable materials, when such 

materials are owned or being bought or sold by the entity or person, 

NEW SECTION 

 

 WAC 173-345-050  Transporter registration.  (1) The rule 

applies to all transporters of recyclable materials as defined in 

WAC 173-345-030. 

 (2) For purposes of this rule "transporters" do not include: 
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and being carried in their own vehicle, when such activity is 

incidental to the conduct of an entity or person's primary business; 

 (b) Entities or persons hauling their own recyclables or hauling 

recyclables they generated or purchased and transported in their own 

vehicles, including material recovery facilities hauling their own 

recyclable material; 

 (c) Nonprofit or charitable organizations collecting and 

transporting recyclable materials from a buyback center, drop box, 

or from a commercial or industrial generator of recyclable materials; 

 (d) City municipal solid waste departments or city solid waste 

contractors; or 

 (e) Common carriers permitted under chapter 81.80 RCW whose 

primary business is not the transportation of recyclable materials. 

 (3) Prior to the transportation of recyclable materials, all 

transporters of recyclable materials shall register with the 

department, and possess a common carrier permit issued by the 

Washington utilities and transportation commission. 

 (4) A transporter of recyclable materials who transports 

recyclable materials within the state without a transporter 

registration required by this section is subject to a civil penalty 

of up to one thousand dollars per violation. 

 

[] 
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[] 

 
 

NEW SECTION 

 

 WAC 173-345-060  Transporter delivery of recyclable 

materials.  (1) A transporter of recyclable materials may not 

deliver any recyclable materials for disposal. 

 (2) A transporter of recyclable materials who violates the 

provisions of this section is subject to a civil penalty of up to 

one thousand dollars per violation. 

 

 (2) The records must be retained for two years from the date 

NEW SECTION 

 

 WAC 173-345-070  Transporter recordkeeping.  (1) A 

transporter of recyclable materials shall keep records of locations 

and quantities specifically identified to the generator. 

 (a) Name; 

 (b) Address; 

 (c) Service date; 

 (d) Invoice documenting where recyclables were sold, delivered 

for processing, or otherwise marketed. 
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of collection and must be accessible for inspection by the department 

and the local health department. 

 (3) Violations of this section subject the transporter of 

recyclable materials to a civil penalty of up to one thousand dollars 

per violation. 

 

[] 

 
 

NEW SECTION 

 

 WAC 173-345-080  Recycling and materials recovery facility 

notification.  (1) All material recovery facilities and all 

facilities that recycle solid waste, except for those facilities with 

a current solid waste handling permit issued under RCW 70.95.170, 

must notify the department and the jurisdictional health department 

in writing within thirty days prior to operation, of the intent to 

conduct recycling in accordance with this section.  Notification 

must be in writing, and include: 

 (a) Contact information for the person conducting the recycling 

activity; 

 (b) A general description of the recycling activity; 

 (c) A description of the types of solid waste being recycled; 

and 

 (d) A general description of the recycling processes and 

methods. 
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 (2) Any facility, except product take-back centers, that 

accepts recyclable materials within the state without first meeting 

the requirements of subsection (1) of this section, is subject to 

a civil penalty of up to one thousand dollars per violation. 

 (3) Facilities exempt from the notification requirements in 

chapter 173-350 WAC are exempt from the requirements in this section. 

 

[] 

 
 

[] 

NEW SECTION 

 

 WAC 173-345-090  Penalties.  Any transporter of recyclable 

materials violating the provisions of WAC 173-345-050, 173-345-060, 

or 173-345-070, is subject to penalties prescribed in those sections.  

All recycling facilities and material recovery facilities violating 

the provisions of WAC 173-345-080 are subject to the penalties 

prescribed in that section. 
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NEW SECTION 

 

 WAC 173-345-100  Appeals.  Any person aggrieved by a penalty 

of the department may appeal that decision only as provided by 

applicable law including, but not limited to chapters 43.21B and 

34.05 RCW. 

 

[] 
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