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Chapter 1 Introduction 
 
1.1 Purpose 
 
The Washington Administrative Procedure Act (APA) requires that an agency prepare a concise 
explanatory statement of the rule: 
 

(i)  Identifying the agency's reasons for adopting the rule; 
(ii)  Describing the differences between the text of the proposed rule … and the text of 

the rule as adopted, other than editing changes, stating the reasons for differences; 
and 

(iii) Summarizing all comments received regarding the proposed rule, and responding to 
the comments by category or subject matter, indicating how the final rule reflects 
agency consideration of the comments, or why it fails to do so. 

 
RCW 34.05.325(6)(a).  The concise explanatory statement must be prepared prior to final rule 
adoption and must be provided to any person upon request or from whom the agency received 
comment.  RCW 34.05.325(6)(a),(b).  This document constitutes the concise explanatory 
statement for the amendments to chapter 173-322 WAC, Remedial Action Grants and Loans.  
This document relies on documentation found in the rule-making file.   
 
1.2 Background 
 
The Model Toxics Control Act (Initiative 97), chapter 70.105D RCW, was passed by the voters of 
the State of Washington in November 1988 and became effective March 1, 1989.  The law 
establishes the basic authorities and requirements for cleaning up contaminated sites in a manner 
that will protect human health and the environment.  
 
As a general declaration of policy, the Model Toxics Control Act (MTCA), chapter 70.105D 
RCW, states that: 
 

Each person has a fundamental and inalienable right to a healthful environment, and each 
person has a responsibility to preserve and enhance that right.  The beneficial stewardship 
of the land, air, and waters of the state is a solemn obligation of the present generation for 
the benefit of future generations. 

 
RCW 70.105D.010(1).  The statute further states that: 
 

A healthful environment is now threatened by the irresponsible use and disposal of 
hazardous substances.  There are hundreds of hazardous waste sites in this state, and 
more will be created if current waste practices continue.  Hazardous waste sites threaten 
the state’s water resources, including those used for public drinking water.  Many of our 
municipal landfills are current or potential hazardous waste sites and present serious 
threats to human health and the environment. 
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RCW 70.105D.010(2).  Recognizing that “[t]he costs of eliminating these threats in many cases 
are beyond the financial means of our local governments and ratepayers,” the general declaration 
of policy also declares that “[t]he main purpose of chapter 2, Laws of 1989 is to raise sufficient 
funds to clean up all hazardous waste sites and to prevent the creation of future hazards due to 
improper disposal of toxic wastes into the state’s land and waters.”  Id. 
 
To help accomplish those statutory goals, MTCA created the state toxics control account (STCA) 
and the local toxics control account (LTCA) in the state treasury, dividing revenue collected 
from the hazardous substance tax (HST) between the two accounts.  RCW 70.105D.070.  MTCA 
specifically directs that Ecology use the moneys deposited in the LTCA to provide grants or 
loans to local governments for the following purposes in descending order of priority: 
 

(i) Remedial actions;  
(ii) Hazardous waste plans and programs under chapter 70.105 RCW; 
(iii) Solid waste plans and programs under chapters 70.95, 70.95C, 70.95I, and 70.105 

RCW; 
(iv) Funds for a program to assist in the assessment and cleanup of sites of 

methamphetamine production, but not to be used for the initial containment of such 
sites, consistent with the responsibilities and intent of RCW 69.50.511; and  

(v) Cleanup and disposal of hazardous substances from abandoned or derelict vessels 
that pose a threat to human health or the environment. 

 
RCW 70.105D.070(3)(a).  MTCA also directs Ecology to “adopt rules for grant and loan 
issuance and performance.”  RCW 70.105D.070(7). 
 
To achieve the general goals and specific objectives and requirements of MTCA, Ecology 
adopted chapter 173-322 WAC, Remedial Action Grants and Loans, in 1990.  The rule was 
subsequently amended in 1993 and 2001.  The rule implements the program of remedial action 
grants and loans for local governments established by MTCA.  The intent of the program is to 
encourage and expedite the cleanup of hazardous waste sites and to lesson the impact of the 
cleanup on local taxpayers.  The grants and loans are used to supplement local government 
funding and funding from other sources. 
 
1.3 Purpose of the Rule Amendments 
 
Ecology is amending chapter 173-322 WAC, Remedial Action Grants and Loans, for the 
following reasons: 
 
(1) To implement new grant programs: Ecology is amending the rule to implement the 

grant programs that were recently authorized under the Model Toxics Control Act 
(MTCA), chapter 70.105D RCW.  Those grant programs include: 
 
• The methamphetamine lab site assessment and cleanup grant program; and 
• The derelict vessel remedial action grant program. 
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Pursuant to RCW 70.105D.070(7), Ecology must adopt rules to implement these new 
grant programs.  

 
(2) To implement an existing loan program: Although MTCA previously authorized the 

establishment of a loan program, guidelines for such a program had never been 
established in the rule.  Ecology is amending the rule to establish those guidelines.   

 
(3) To improve the operation of existing grant programs: Ecology is making several 

specific amendments to improve the operation and utility of existing grant programs, 
including: 

 
• Allowing funding of remedial actions performed under CERCLA orders (including orders 

issued prior to the date of the rule amendments); 
• Allowing proceeds from insurance claims to be used to meet the match requirement for a 

grant; and 
• Increasing the funding limit for independent remedial action grants. 

 
(4) To improve the clarity and usability of the rule: Ecology is reorganizing the rule to 

improve its clarity and usability. 
 
1.4 Public Involvement Process 
 
Ecology conducted public involvement and outreach efforts throughout the rule-making process.  
That effort included developing and updating a webpage that provided the public with 
information on rule-making activities and the opportunity to comment on the rule-making 
process.  Ecology also met individually with representatives of local governments and prepared 
briefing materials for local government organizations.  Informational materials were also 
developed and updated throughout the development of the rule amendments.   
 
On October 4, 2004, Ecology filed with the Office of the Code Reviser proposed amendments to 
chapter 173-322 WAC, Remedial Action Grants and Loans.  These proposed rule amendments 
were published on October 20, 2004, in the Washington State Register, Issue #04-20-076.  
Ecology also direct-mailed a focus sheet containing public involvement information to over 
2,100 interested persons, including counties, cities, ports and other local governments.  The 
proposed rule amendments were subject to a seventy-two day formal comment period, which 
ended on December 31, 2004.  Ten commentors responded with written comments during this 
period. 
 
Two public hearings were held on the proposal.  Legal notices of these hearing were published in 
the Washington State Register on October 20, 2004 (WSR 04-20-076).  Printed notice of hearing 
dates was also direct-mailed to over 2,100 interested persons, including counties, cities, ports and 
other local governments.  The mailings were based on lists of interested persons maintained by 
the Solid Waste and Financial Assistance Program.  Notice of hearing dates was also published 
on Ecology’s webpage at http://www.ecy.wa.gov/programs/swfa/grants/ragrulerev.html and on 
Ecology’s Public Events Calendar.   
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The following public hearings were held on the proposal:  
 
December 9, 2004 December 14, 2004  
6:30 p.m. 6:30 p.m. 
Washington State Department of Ecology Washington State Department of Ecology 
Headquarters Office Eastern Regional Office 
300 Desmond Drive N. 4601 Monroe 
Lacey, WA Spokane, WA 
 
No members of the public attended either hearing.  No oral or written comments were provided 
during the hearings. 
 
1.5 Changes to the Proposed Rule Amendments 
 
In response to comments on the proposed amendments to chapter 173-322 WAC, Remedial 
Action Grants and Loans, Ecology made several changes to the proposed rule.  Those changes 
are highlighted in Appendix B.  Most of those changes were made to improve the clarity of the 
rule and were not intended to change the meaning of the rule.  Ecology made the following 
substantive changes to the proposed amendments based on public comment. 
 
(1) May a local government use insurance proceeds to meet the match requirement for 

a grant?  
 

While the proposed rule did not allow local governments to use insurance proceeds to 
meet the match requirement for a grant, the final rule does allow local governments to use 
insurance proceeds to meet the match requirement.   See WAC 173-322-050(6).  For 
more discussion regarding this issue, please refer to Chapter 4, Question #7. 

 
(2) Before obtaining a grant for conducting area-wide ground water remedial action on 

property owned by private parties, must a local government enter into a 
reimbursement agreement with those private parties? 

 
While the proposed rule required local governments to enter into a reimbursement 
agreement with private parties before obtaining grant funding, the final rule does not 
require local governments to enter into a reimbursement agreement with private parties 
before obtaining grant funding.  See WAC 173-322-090(2).  For more discussion 
regarding this issue, please refer to Chapter 8, Question #2. 

 
1.6 Organization and Format of the Document 
 
The Concise Explanatory Statement (CES) is organized based on the structure of chapter 173-
322 WAC, Remedial Action Grants and Loans.  For each section of the rule, the CES provides a 
brief overview of the amendments to that section and then responds to any comments received 
on that section.    
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The CES responds to comments received on the proposed rule amendments.  Comments were 
received in writing.  Ten commentors submitted comments on the proposal.  Ecology reviewed 
these comments and identified 37 separate comments.  Please note that these comments 
incorporate by reference any attachments. 
 
The CES primarily responds to the identified comments in a question and answer format.  The 37 
comments were grouped into several generalized questions.  Each of the generalized questions 
corresponds to a section or subsection of the rule and reflects a particular issue raised by one or 
more of the commentors.  Ecology’s response to those comments follows the generalized 
question.   
 
Appendix A – Comments on the Proposed Rule Amendments presents the list of persons who 
commented on the proposed rule amendments and the text of those comments. 
 
Appendix B – Changes to the Proposed Rule Amendments presents the text of the proposed 
rule and all of the changes that were made to the proposed rule that were adopted as part of the 
final rule. 
 
Appendix C – Comparison of the Old Rule and the New Rule presents a table that identifies 
the source in the old rule of each section or subsection in the new rule.  The purpose of the table 
is to clarify the reorganization of the rule. 
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Chapter 2 Reorganization of the Rule 
 
2.1 Overview of Amendments 
 
The amendments to chapter 173-322 WAC, Remedial Action Grants and Loans, include a 
complete reorganization of the chapter.  Ecology decided to reorganize the chapter to improve 
the clarity and usability of the chapter.  The reorganization involves two basic changes. 
 
First, the “site study and remediation grant” program has been split into the following three 
different grant programs: 
 
• Oversight remedial action grants; 
• Independent remedial action grants; and 
• Area-wide ground water remedial action grants. 
 
Second, the grant requirements have been organized by the type of grant instead of the type of 
requirement. 
 
• Under the current rule, the sections of the chapter are organized by the type of requirement 

(e.g., applicant eligibility).  Thus, the requirements applicable to a particular grant program 
are specified in several different sections, requiring the user to search through the entire rule 
to identify the relevant requirements.   

 
• Under the proposed rule, the sections are organized by grant program (e.g., site hazard 

assessment).  The applicable requirements for each grant program are included under each 
grant section and are organized by the steps in the grant process (from grant application to 
grant funding).  

 
This reorganization reflects the organization of the Remedial Action Program Guidelines for the 
2003-2005 biennium (Publication No. 99-505), which provides guidance on the operation of the 
grant and loan programs set forth in the rule.   
 
The reorganization alone is not intended to change any of the regulatory requirements.  Unless 
otherwise amended as part the rule-making action, the applicable requirements for each grant 
remain the same as under the current rule. 
 
The sections of chapter 173-322 WAC are now organized as follows: 
 

173-322-010  Purpose and authority. 
173-322-020 Definitions. 
173-322-030 Relation to other legislation and administrative rules. 
173-322-040 Administration. 
173-322-050 Fiscal controls. 
173-322-060 Site hazard assessment grants. 
173-322-070 Oversight remedial action grants. 
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173-322-080 Independent remedial action grants. 
173-322-090 Area-wide ground water remedial action grants. 
173-322-100 Safe drinking water action grants. 
173-322-110 Methamphetamine lab site assessment and cleanup grants. 
173-322-120  Derelict vessel remedial action grants. 
173-322-130 Loans. 

 
The subsections of each grant section are now organized as follows: 
 

(1)  Purpose. 
(2)  Applicant eligibility. 
(_)  Retroactive applicant eligibility. [Oversight remedial action grants ONLY] 
(3)  Application process. 
 (a)  Submittal. 
 (b)  Content. 
(4)  Application evaluation and prioritization. 
(5)  Cost eligibility. 
 (a)  Eligible costs. 
 (b)  Ineligible costs. 
(6)  Retroactive cost eligibility. 
(7)  Funding and reimbursement. 
 (a)  Adjustment of eligible costs. 
 (b)  Funding of eligible costs. 
 (c)  Additional funding. 
 (d)  Match requirement. 
 (e)  Reimbursement of grant funds. 

 
To clarify the reorganization, a table was published along with the proposed rule amendments 
that identified the source in the current rule of each section or subsection in the proposed rule.  
That table has been updated to reflect changes to the proposed rule amendments and is provided 
in Appendix C. 
 
2.2 Response to Comments 
 
No comments were received regarding the reorganization of the rule. 
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Chapter 3 Definitions 
 
3.1 Overview of Amendments 
 
To implement the new grant and loan programs, as well as the changes to the existing grant 
programs, several amendments were made to the terms and definitions set forth in WAC 173-
322-020.  Those amendments include adding new terms, amending the definition of existing 
terms, and deleting existing terms.  Some of the new terms have been moved from elsewhere in 
the rule (e.g., “economically disadvantaged county”) or adopted from the MTCA Cleanup 
Regulation, chapter 173-340 WAC (e.g., “site”).  Several definitions were amended only to 
clarify existing terms, not to change the meaning of those terms (e.g., “cleanup action”).  Other 
definitions were amended only for editorial reasons (e.g., “hazardous substances”).  In summary:   
 
The following terms were added: 
• Abandoned or derelict vessels 
• Economically disadvantaged county 
• Federal cleanup law 
• Initial containment of methamphetamine lab sites 
• Innovative technology 
• Loan agreement 
• Methamphetamine lab site assessment 
• Model Toxics Control Act (MTCA) 
• Order 
• Oversight remedial actions 
• Partial funding 
• Potentially responsible party (PRP) 
• Retroactive costs 
• Site 
 
The definitions of the following terms were amended: 
• Cleanup action 
• Decree 
• Grant agreement 
• Hazard ranking 
• Hazardous substances 
• Independent remedial actions 
• Interim action 
• National priorities list (NPL) 
• No further action (NFA) determination 
• Oversight costs 
• Potentially liable person (PLP) 
• Remedial action 
• Remedial investigation/feasibility study (RI/FS) 
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The following terms were deleted: 
• Act 
• Agreed order 
• Consent order 
• Disposal 
• Enforcement order 
• Minimum functional standards 
• Site study and remediation 
 
3.2 Response to Comments 
 
Several comments were received regarding the amendments to WAC 173-322-020.  Those 
comments are addressed below in a question and answer format.  For a complete transcript of the 
relevant comments, please refer to Appendix A. 
 
(1) Should the definition of “federal cleanup law” be expanded to include the Resource 

Conservation and Recovery Act (RCRA) to make local governments eligible to 
receive grant funding for corrective actions required under federal RCRA orders? 

 
Port of Seattle 

 City of Seattle / King County 
 
Citation: WAC 173-322-020 and 173-322-070(2) 

 
 Response: NO  
 

See responses to Question #1 and Question #2 in Chapter 6. 
 

(2) Is the Model Toxics Control Act based on Initiative 97? 
 

Port of Seattle 
 
Citation: WAC 173-322-020 
 
Response: YES 
 
The Model Toxics Control Act (MTCA), chapter 70.105D RCW, was passed by the 
voters in the November 1988 general election as Initiative 97.  Although the Port 
correctly pointed out that there were two competing initiatives on the ballot in 1988, the 
two competing initiatives were 97 and 97B, not 97A and 97B as asserted by the Port.    
Note that the definition in chapter 173-322 WAC was obtained from, and is the same as, 
the definition in chapter 173-340 WAC.  For more information, please refer to the 1998 
Voters and Candidates Pamphlet for the State General Election. 

 

Washington State Department of Ecology 



Concise Explanatory Statement  Page 11  
RAG Rule Amendment  March 17, 2005 
 
Chapter 4 General Requirements 
 
4.1 Overview of Amendments 
 
The reorganization of chapter 173-322 WAC involved the movement and consolidation of the 
administrative requirements and fiscal controls for the remedial action grant and loan programs.  
Those requirements and controls are now located in WAC 173-322-040 and WAC 173-322-050, 
respectively.  See Chapter 2 for more information regarding the reorganization.  The 
reorganization alone is not intended to change any of the regulatory requirements. 
 
Several amendments, though, were made to those requirements.  Some of those amendments 
were made to improve the clarity and usability of the rule and were not intended to change the 
meaning of the provisions.  Substantive changes include the following: 
 
• Expanding the applicability of the administrative requirements and fiscal controls to include 

not only the grant programs, but also the new loan program; 
• Clarifying that grant and loan applications must be completed on forms provided by Ecology; 
• Increasing the limit on independent remedial action costs that are eligible for grant funding 

from $200,000 to $400,000 (which increases the limit on grant funding from $100,000 to 
$200,000, assuming 50% grant funding); 

• Allowing a local government to use proceeds from insurance claims to meet the match 
requirement for a grant.  If the proceeds exceed the match requirement for the grant, then 
Ecology may reduce grant funding or require reimbursement of grant funding by up to the 
amount that the proceeds exceed the match requirement; 

• Clarifying that the local government must specify in the grant application any proceeds it has 
received from contribution claims and any current or potential sources of local funding to 
meet the match requirement, including, but not limited to, other grants or loans and proceeds 
from insurance claims. 

• Clarifying that, if Ecology provides the local government with a remedial action grant or 
loan, the local government must notify Ecology of any proceeds it receives from a 
contribution or insurance claim within 90 days of receipt of that claim. 

 
4.2 Response to Comments 
 
Several comments were received regarding the amendments to WAC 173-322-050 (Fiscal 
Controls).  One comment was also received regarding the amendment to WAC 173-322-010 
(Purpose and Authority).  Those comments are addressed below in a question and answer format.  
For a complete transcript of the relevant comments, please refer to Appendix A. 
 
(1) To be eligible for grant funding, must a local government conduct remedial actions 

under an order or decree? 
  

Port of Seattle 
 
 Citation: WAC 173-322-010 
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 Response: NO 
 
 Under both the current and proposed rules, Ecology may provide local governments with 

grants for conducting either oversight remedial actions (actions conducted under an order 
or decree) or independent remedial actions (actions conducted without Ecology oversight 
or approval).  See WAC 173-322-040 of the current rule and WAC 173-322-070 and 
173-322-080 of the proposed rule.  

 
 The Port argued that the language in the last sentence of WAC 173-322-010 seemed to 

contradict that fact.  That sentence stated that “[t]he remedial action grants and loans 
shall be used to supplement local government funding and funding from other sources to 
carry out required remedial action.”  The Port suggested deleting the word “required” to 
eliminate the apparent contradiction.   

 
The language was intended to reflect the requirement that the remedial actions conducted 
at a hazardous waste site must be necessary to meet the substantive requirements of the 
Model Toxics Control Act (MTCA), chapter 70.105D RCW, and its implementing 
regulations to be eligible for grant funding.  Remedial actions that are not necessary to 
meet those requirements will not be funded. 

 
Although the rule language was not intended to require that remedial actions also be 
conducted under an order or decree to be eligible for grant funding (as suggested by the 
Port),  Ecology acknowledges that the language could be interpreted in that manner.  
Therefore, to eliminate the potential misinterpretation, Ecology has deleted the word 
“required” from the proposed rule language.  However, local governments should remain 
aware of the fact that Ecology will only fund those remedial actions that are necessary to 
meet the substantive requirements of the Model Toxics Control Act (MTCA), chapter 
70.105D RCW, and its implementing regulations.  

 
(2) Does Ecology’s authority to provide grants and loans to local governments for 

conducting remedial action affect Ecology’s duty to hold other potentially liable 
persons (PLPs) responsible for conducting remedial action? 

 
Port of Seattle 
 
Citation: WAC 173-322-050(1) 

 
 Response: NO 
 

Both the current and proposed rules state the following regarding the duty of Ecology 
when it provides grants and loans to local governments for conducting remedial action: 
 

The department will establish reasonable costs for all grants or loans, require local 
governments to manage projects in a cost-effective manner, and ensure that all 
potentially liable persons assume responsibility for remedial action. 

Washington State Department of Ecology 
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See WAC 173-322-100(1) in the current rule and WAC 173-322-050(1) in the proposed 
rule.  The rule language was intended to convey the following principle: 
 
• Ecology’s authority to provide grants and loans to local governments does not release 

Ecology from its duty to hold other PLPs responsible for conducting remedial action. 
 
The Port argued that the rule language is subject to misinterpretation and requested that 
the language either be revised or deleted.   
 
Although Ecology acknowledges that the current rule language is subject to possible 
misinterpretation, the language has not been a cause for concern since it was originally 
adopted in 1990.  Consequently, instead of attempting to revise the language at this stage 
in the rule-making process, Ecology has decided to clarify the intent of the language. 

 
The Port argued that the language could be misinterpreted to imply that Ecology must 
identify and hold financially responsible every PLP at a hazardous waste site before 
providing grant funding to a local government.  Ecology did not intend, and the language 
should not be interpreted, to imply what the Port has suggested.  While Ecology has a 
duty under MTCA to identify and hold PLPs responsible for conducting remedial action 
at a hazardous waste site (see, e.g., RCW 70.105D 050(1)), MTCA does not require 
Ecology to identify and hold accountable every PLP at a hazardous waste site.  As noted 
above, the rule language was simply intended to convey the principle that Ecology’s 
authority to provide local governments grants and loans does not release it from its duty 
to hold other PLPs responsible for conducting remedial action.    
 
The Port also argued that the language could be misinterpreted to imply that a local 
government must identify and aggressively pursue all possible contributions claims 
against every PLP at a hazardous waste site before Ecology will provide grant funding to 
the local government.  Again, Ecology did not intend, and the language should not be 
interpreted, to imply what the Port has suggested.  While Ecology strongly encourages 
local governments to pursue possible contribution claims, the rule does not make the 
pursuit of such claims an eligibility requirement for grant funding. 

 
(3) Should the funding limit for an oversight remedial action grant be eliminated? 
 
 City of Seattle / King County 
 

Citation: WAC 173-322-050(3)(a) 
 
 Response: NO 

 
Under both the current and proposed rules, the grant agreement represents the final 
funding commitment for the hazardous waste site and any request to amend the 
agreement to increase funding receives a lower priority than other grant applications.  See 
WAC 173-322-100(3) in the current rule and WAC 173-322-050(3)(a) in the proposed 
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rule.  The City of Seattle/King County requested that the rule be amended to eliminate the 
funding limit and the lower priority assigned to any subsequent request for additional 
grant funding.  The comment refers to an existing rule requirement and raises an issue 
that is beyond the scope of the current rule-making.  Therefore, the requested amendment 
has been denied. 

 
(4) Should the dollar limit on eligible costs for an independent remedial action grant 

($400,000) be changed to a dollar limit on the amount of grant funding ($200,000)? 
 

Port of Seattle 
  
 Citation: WAC 173-322-050(3)(b) and 173-322-080(2)(d) 
 
 Response: NO 

 
The current rule established a $200,000 limit on the total project costs eligible for 
funding under an independent remedial action grant.  See current rule, WAC 173-322-
090(1).  The proposed rule increased that limit to $400,000.  See proposed rule, WAC 
173-322-050(3)(b) and 173-322-080(2)(d).   
 
The proposed language in Section 050(3)(b), however, created a potential conflict with 
the language in Section 080(2)(d).  While the language in Section 080(2)(d) established a 
$400,000 limit on the total costs eligible for grant funding, the language in Section 
050(3)(b) established a $200,000 limit on grant funding.  The potential conflict would 
only arise if the applicant was economically disadvantaged (and therefore eligible for up 
to 75% funding) and Ecology actually provided the applicant more than 50% funding. 
 
The Port suggested that Ecology establish a limit on grant funding instead of a limit on 
the total costs eligible for grant funding.  Ecology disagrees.  Establishing a limit on 
funding instead of a limit on the total costs eligible for funding would change the existing 
rule requirement and eliminate the opportunity for providing additional funding under the 
rule to economically disadvantaged local governments.  Therefore, Ecology has corrected 
the conflict by amending Section 050(3)(b).  
 
The Port’s comment also reflects, though, a misunderstanding of how the amount of 
grants funds is determined.  Under the rule, the applicant must first identify the total 
eligible project costs.  If that total exceeds $400,000, then the total must be reduced to 
$400,000.  In such a case, the applicant would be eligible for funding for up to 50% of 
the total eligible costs ($200,000).  If the applicant was a county, or was located within a 
county, that was economically disadvantaged, then the applicant would be eligible for 
funding for up to 75% of the total eligible costs ($300,000).  Therefore, to clarify how 
grant funds are determined and how the limitation functions in determining the amount of 
grant funds, Ecology has deleted Section 080(2)(d) and amended Section 080(7)(a). 
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(5) Should the dollar limit on eligible costs for an independent remedial action grant 

($400,000) be eliminated? 
 
 City of Seattle / King County 
  

Citation: WAC 173-322-050(3)(b) and 173-322-080(2)(d) 
 
 Response: NO 
 

The current rule established a $200,000 limit on the total project costs eligible for 
funding under an independent remedial action grant.  See current rule, WAC 173-322-
090(1).  Ecology proposed an amendment to increase that limit to $400,000 to reflect the 
increased cost of routine cleanup actions and the increased use of independent remedial 
actions at somewhat more complex sites.  See proposed rule, WAC 173-322-050(3)(b) 
and 173-322-080(2)(d), and the response to the Question above.   
 
The City of Seattle and King County requested that the limit on total eligible costs simply 
be eliminated, arguing that the limit creates an inappropriate disincentive for conducting 
independent remedial actions.  Ecology disagrees.  While routine cleanup actions may be 
conducted independently, less routine cleanup actions should continue to be conducted 
under an order or decree.  The funding limit reflects that existing policy.  Therefore, the 
requested amendment has been denied. 

 
(6) How should the proceeds from contribution claims be referred to in the rule? 
 

Port of Seattle 
 
 Citation: WAC 173-322-050(5) and (8), and applicable provisions under each grant 

program  
 
 Response: 
 Under both the current and proposed rules, proceeds from contributions claims were 

either referred to as “contributions from private rights of actions” or “moneys from 
private rights of action.”  See, for example, WAC 173-322-100(5) in the current rule and 
WAC 173-322-050(5) in the proposed rule.  As part of the proposed rule, Ecology added 
a definition for the term “private right of action.”  See WAC 173-322-020 in the proposed 
rule.  The Port recommended that Ecology simply refer to such moneys as “proceeds 
from contribution claims.”  Ecology agrees and has adopted the Port’s recommended 
approach throughout the rule.  The adoption of that approach has also resulted in the 
deletion of the term “private right of action” from WAC 173-322-020.  
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(7) Should a local government be allowed to use proceeds from an insurance claim to 

meet the match requirement for a grant? 
 
 Port of Seattle 
 Port of Bellingham 
 Port of Anacortes 
 
 Citation: WAC 173-322-050(6) and applicable provisions under each grant program 
  

Response: YES 
 
Under the proposed rule, proceeds from insurance claims could not be used to meet the 
match requirement for a grant.  See WAC 173-322-050(5) and, e.g., WAC 173-322-
070(8)(a), (d) and (e) in the proposed rule.  The following summary provides an overview 
of how insurance proceeds were considered under the proposed rule. 
 
• Pre-grant: If the applicant received proceeds from an insurance claim before the 

effective date of the grant agreement, the proposed rule provided that Ecology must 
deduct those proceeds from the amount eligible for grant funding, after subtracting 
from those proceeds the legal costs incurred by the applicant pursuing the insurance 
claim.  For example: 

 
Assumptions 
Project Costs $100,000 
Insurance Proceeds $70,000 
Calculation of Grant Funding  
Eligible Project Costs $100,000 
Deduction ($70,000) 
Adjusted Eligible Project Costs $30,000 
Grant Funding (50%) $15,000 
Result 
Local Share  $85,000 
• Insurance • $70,000 
• Match • $15,000 
State Share (grant) $15,000 

 
• Post-grant: If the applicant received proceeds from an insurance claim after the 

effective date of the grant agreement, the rule proposed rule provided that the 
applicant must reimburse Ecology for a proportional share of those proceeds, after 
subtracting from those proceeds the legal costs incurred by the applicant pursing the 
insurance claim.  For example: 
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BEFORE GRANT 

Assumptions 
Project Costs $100,000 
Calculation of Grant Funding 
Eligible Project Costs $100,000 
Grant Funding (50%) $50,000 
Match Requirement (50%) $50,000 
Interim Result 
Local Share (match) $50,000 
State Share (grant) $50,000 

AFTER GRANT 
Reimbursement of Grant Funding  
Insurance Proceeds $70,000 
Reimbursement of Grant Funding (50%) $35,000 
Final Result 
Local Share $85,000 
• Insurance • $70,000 
• Match • $15,000 
State Share (grant) $15,000 

 
Several of the Ports requested that the proposed rule be revised to allow a local 
government to use the proceeds from an insurance claim to meet the match requirement, 
with any amount in excess of the match requirement used to reduce the amount of the 
grant (if received before the grant was issued) or used to reimburse Ecology (if received 
after the grant was issued).  In support of that request, the Ports made the following 
arguments: 
 
• The revision would enable local governments to leverage more cleanups in a shorter 

period of time because local governments would pay less for each cleanup; 
• Proceeds from insurance claims are different than proceeds from contribution claims 

because they represent a return on an investment; and   
• The revision would eliminate the disincentive to pursue insurance claims.  

  
For each of those arguments, there is a counter-argument that Ecology considered. 

 
• While the revision would require local governments to pay less for each cleanup, the 

state government would be required to pay more for each cleanup.  Thus, while the 
revision would increase the ability of local governments to leverage more cleanups 
locally in a shorter period of time, it would also, at the same time, reduce the ability 
of the state to leverage more cleanups statewide in a shorter period of time. 

• While proceeds from insurance claims are not the same as proceeds from contribution 
claims, insurance policies are also not the same as other types of investments.   

• The proposed rule arguably does not create a disincentive to pursue insurance claims 
because local governments are still responsible for a share of the remedial action 
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costs at a hazardous waste site and excess proceeds can often be used for purposes 
other than remedial action. 

 
However, on balance, Ecology determined that a local government should be allowed to 
use the proceeds from an insurance claim to meet the match requirement for a grant.  
Accordingly, in response to the comments, Ecology has amended the rule to provide the 
following: 
 

The local government may use proceeds from insurance claims to meet the match 
requirement for the grant.  If those proceeds exceed the match requirement for the 
grant, then the department may reduce grant funding or require a reimbursement 
of grant funding by up to the amount that those proceeds exceed the match 
requirement, after subtracting from that amount the legal costs incurred by the 
local government pursuing the insurance claims. 

 
WAC 173-322-050(6).   
 
Note that Ecology has retained the authority under the final rule to reduce grant funding 
or require a reimbursement of grant funding by up to the amount that insurance proceeds 
exceed the match requirement.  Note further that while the final rule provides Ecology 
the authority, the final rule does not require Ecology to exercise that authority. 
 
The following summary provides an overview of how insurance proceeds are considered 
under the final rule. 
 
• Pre-grant: If the applicant receives proceeds from an insurance claim before the 

effective date of the grant agreement, the final rule provides that the local government 
may use the insurance proceeds to meet the match requirement and that Ecology may 
(but is not required to) reduce grant funding by up to the amount that the insurance 
proceeds exceed the match requirement.  For example: 

 
Assumptions 
Project Costs $100,000 
Insurance Proceeds $70,000 
Calculation of Grant Funding 
Eligible Project Costs $100,000 
Grant Funding (50%) $50,000 
Match Requirement (50%) $50,000 
Adjustment of Grant Funding 
Excess Insurance Proceeds (> Match) $20,000 
Adjusted Grant Funding (30%) $30,000 
Adjusted Match Requirement (70%) $70,000 
Result 
Local Share (match = insurance) $70,000 
State Share (grant) $30,000 

 

Washington State Department of Ecology 



Concise Explanatory Statement  Page 19  
RAG Rule Amendment  March 17, 2005 
 

• Post-grant: If the applicant receives proceeds from an insurance claim after the 
effective date of the grant agreement, the final rule provides that the local government 
may use the insurance proceeds to meet the match requirement and that Ecology may 
(but is not required to) require reimbursement of grant funding under the grant 
agreement by up to the amount that the insurance proceeds exceed the match 
requirement.  For example: 

 
BEFORE GRANT 

Assumptions 
Project Costs $100,000 
Calculation of Grant Funding 
Eligible Project Costs $100,000 
Grant Funding (50%) $50,000 
Match Requirement (50%) $50,000 
Interim Result 
Local Share (match) $50,000 
State Share (grant) $50,000 

AFTER GRANT 
Reimbursement of Grant Funding  
Insurance Proceeds $70,000 
Match Requirement $50,000 
Excess Insurance Proceeds (> Match) $20,000 
Reimbursement of Grant Funding $20,000 
Final Result 
Local Share (match = insurance) $70,000 
State Share (grant) $30,000 

 
Please note that under the final rule the local government is still required to notify 
Ecology of any proceeds that the local government receives from an insurance claim, 
whether those proceeds are received before or after the effective date of the grant 
agreement.  See WAC 173-322-050(8) and, e.g., 173-322-070(4)(b)(vii) in the final rule. 
 

(8) Does the receipt of remedial action grant funds by a local government alter either 
the liability or financial responsibility of the local government or any other party 
under MTCA? 

 
 Port of Seattle 
 
 Citation: WAC 173-322-050(9) 
 
 Response: NO 

 
Both the current and proposed rules state the following regarding the effect of the 
remedial action grant program on the liability and financial responsibility of local 
governments and other parties under MTCA: 
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As established under the Model Toxics Control Act, chapter 70.105D RCW, and 
implementing regulations, the potentially liable persons (PLPs) bear financial 
responsibility for remedial action costs.  The remedial action grant and loan 
programs may not be used to circumvent the responsibility of a PLP. 

 
See WAC 173-322-090(7) in the current rule and WAC 173-322-050(8) in the proposed 
rule.  The rule language was intended to convey the following principle: 
 
• The liability of a party is established under MTCA and the financial responsibility of 

a liable party is based on the order or decree issued under MTCA. 
• The receipt of remedial action grant funds by a party alters neither the liability nor 

financial responsibility of that party or any other party. 
 
The Port argued that the rule language is subject to misinterpretation and requested that 
the language either be revised or deleted.   
 
Although Ecology acknowledges that the current rule language is subject to possible 
misinterpretation, the language has not been a cause for concern since it was originally 
adopted in 1990.  Consequently, instead of attempting to revise the language at this stage 
in the rule-making process, Ecology has decided to clarify the intent of the language. 

 
With respect to the first sentence, the Port argued that the language could be 
misinterpreted to imply that MTCA establishes not only the liability of a party, but also 
the financial responsibility of that party.  Ecology did not intend, and the language should 
not be interpreted, to imply what the Port has suggested.  Ecology agrees with the Port 
that MTCA establishes only the liability of a party, not the financial responsibility of that 
party.  The financial responsibility of a liability party is established by the order or decree 
issued under MTCA. 
 
With respect to the second sentence, the Port argued that the language could be 
misinterpreted to imply that Ecology will not provide grant funding at multi-party sites 
unless every PLP has been identified and has agreed to fund its fair share of the costs.  
Again, Ecology did not intend, and the language should not be interpreted, to imply what 
the Port has suggested.  Grant funding is not dependent on identifying every PLP and 
attaching financial responsibility to every PLP.  The sentence is intended to emphasize 
the fact that providing a remedial action grant to a local government alters neither the 
liability nor financial responsibility of either the local government or other PLPs. 
 

(9) What types of administrative costs are eligible for grant funding, and who is eligible 
to receive reimbursement for such costs? 

 
 Educational Service District 
 
 Response:  

Under both the current and proposed rules, eligible costs include the costs of 
administering the grant and 25% of the salaries and benefits of those persons 
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administering or implementing the grant.  The applicant may subcontract all or portions 
of the work to be conducted under the grant.  That work could include administering the 
grant for the grantee, providing technical assistance to the grantee, and conducting the 
remedial actions for the grantee.    The cost of procuring and administering the contract is 
an eligible administrative cost.  For a comprehensive list of eligible administrative costs, 
please refer to Part III of Administrative Requirements for Ecology Grants and Loans, 
Publication No. 91-18. 
 
An Education Service District cannot directly obtain funding under a remedial action 
grant unless they meet the applicant eligibility requirements for the particular grant 
program.  For example, to obtain an independent remedial action grant, the District would 
have to be a local government that is either a potentially liable person (PLP) at a 
hazardous waste site or an owner of a hazardous waste site.  WAC 173-322-080(2). 

 
An Educational Service District (ESD) can provide services to a school district as a 
subcontractor.  The cost of those services are eligible for grant funding, provided that the 
ESD was properly procured as a subcontractor and the costs incurred are eligible under 
the particular grant program. 
 
The administrative cost of applying for a grant is not an eligible cost.  For example, if an 
applicant applied for a grant and Ecology determined that the applicant was not eligible, 
then Ecology would not provide the applicant grant funding. 
 
Indirect costs are also not eligible costs.  Indirect costs are costs that benefit more than 
one activity of the grantee and that are not directly assignable to a particular objective of 
the project.   
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Chapter 5 Site Hazard Assessment Grant Program 
 
5.1 Overview of Amendments 
 
The requirements applicable to the site hazard assessment grant program have been reorganized 
by the type of grant instead of the type of requirement.  The reorganization alone is not intended 
to change any of the regulatory requirements.  See Chapter 2 for more information regarding the 
reorganization.  The requirements applicable to the site hazard assessment grant program are set 
forth in WAC 173-322-060.   
 
Although a few amendments were made to those requirements, those amendments were made to 
improve the clarity and usability of the rule and were not intended to change the meaning of the 
provision.  No substantive changes were made to those requirements. 
 
5.2 Response to Comments 
 
No comments were received regarding the site hazard assessment grant program. 
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Chapter 6 Oversight Remedial Action Grant Program 
 
6.1 Overview of Amendments 
 
The reorganization of chapter 173-322 WAC involved the creation of three different grant 
programs from the former “site study and remediation” grant program.  One of the grant 
programs that was created is the oversight remedial action grant program.  See Chapter 2 for 
more information regarding the reorganization. 
 
The requirements applicable to the oversight remedial action grant program have been 
reorganized by the type of grant instead of the type of requirement.  The reorganization alone is 
not intended to change any of the regulatory requirements.  The requirements applicable to the 
oversight remedial action grant program are set forth in WAC 173-322-070.  
  
Several amendments were made to those requirements.  Some of those amendments were made 
to improve the clarity and usability of the rule and were not intended to change the meaning of 
the provisions.  Substantive changes include the following: 
 
• Updating applicant eligibility requirements based on statutory changes, including deleting 

references to the pre-MTCA statutory authorities; 
• Amending applicant eligibility requirements to allow funding of remedial actions performed 

under CERCLA orders; 
• Amending the applicant eligibility requirements to allow funding of remedial actions 

performed under CERCLA orders issued prior to the effective date of the rule amendments, 
provided that the local government submits a grant application within 6 months of the 
effective date of the rule amendments (i.e., limited time offer).  However, Ecology will 
prioritize funding of ongoing and future projects over funding of completed projects; and 

• Allowing a local government to use proceeds from insurance claims to meet the match 
requirement for a grant.  If the proceeds exceed the match requirement for the grant, then 
Ecology may reduce grant funding or require reimbursement of grant funding by up to the 
amount that the proceeds exceed the match requirement. 

 
6.2 Response to Comments 
 
Several comments were received regarding the oversight remedial action grant program and the 
amendments to WAC 173-322-070.  Those comments are addressed below in a question and 
answer format.  For a complete transcript of the relevant comments, please refer to Appendix A. 
 
(1) May Ecology provide grant funding under the rule for corrective actions conducted 

under MTCA orders or decrees?   
 
 Port of Seattle 
 City of Seattle / King County 
 
 Citation: WAC 173-322-020 and 173-322-070(2) 
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 Response: YES 
  

Under both the current and proposed rules, Ecology may provide local governments grant 
funding for corrective actions conducted under orders or decrees issued under the Model 
Toxics Control Act (MTCA), chapter 70.105D RCW.  See WAC 173-322-040(2) in the 
current rule and WAC 173-322-070(2)(c)(i) in the proposed rule.  The comments by the 
Port of Seattle and the City of Seattle/King County seem to be based on the assumption 
that Ecology does not have this authority. 

 
To clarify, the State of Washington has been delegated the authority to implement the 
federal Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 6901 et seq., as 
amended.  Under chapter 70.105 RCW, Ecology is designated as the agency within the 
State of Washington that is responsible for implementing RCRA.  Under chapter 173-303 
WAC, if corrective action is required to address releases of dangerous wastes or 
dangerous constituents at a facility that is seeking or is required to have a permit to treat, 
store, recycle or dispose of dangerous wastes, Ecology has the authority to require such 
action under an order or decree issued under MTCA.  Under chapter 173-322 WAC, if a 
local government is required to take corrective action under such an order or decree, then 
it is eligible to receive grant funding for that corrective action, provided that the local 
government meets the other eligibility requirements.         
 
Ecology is not aware of any facilities for which a local government has either requested, 
or Ecology has provided, grant funding for corrective actions.  Either there is a low 
demand for such funding or local governments are unaware that such funding is 
available.  The Terminal 91 facility noted by the Port was under a MTCA order 
(#DE98HW-N108) and therefore would have been eligible for funding, provided that the 
local government met the other eligibility requirements set forth in the rule.    

 
(2) Should Ecology provide funding for corrective actions conducted under federal 

RCRA orders? 
 
 Port of Seattle 
 City of Seattle / King County 

 
Citation: WAC 173-322-020 and 173-322-070(2) 

 
 Response: NO 

 
Under both the current and proposed rules, Ecology may not provide local governments 
grant funding for corrective actions conducted under federal Resource Conservation and 
Recovery Act (RCRA) orders.  See WAC 173-322-040(2) in the current rule and WAC 
173-322-070(2) in the proposed rule.  Both the Port of Seattle and the City of 
Seattle/King County requested that Ecology amend the rule to make local governments 
eligible to receive grant funding for corrective actions conducted under federal RCRA 
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orders, arguing that corrective actions are remedial actions that should be eligible for 
funding. 
 
Although Ecology agrees that corrective actions can be eligible remedial actions, Ecology 
disagrees that local governments should be eligible to receive grant funding for corrective 
actions conducted under federal RCRA orders because the State of Washington, as 
explained in response to the previous question, has been delegated the authority to 
implement the federal Resource Conservation and Recovery Act (RCRA).  Under chapter 
173-303 WAC, if corrective action is required to address releases of dangerous wastes or 
dangerous constituents at a facility, Ecology has the authority to require such action 
under an order or decree issued under MTCA.  Under chapter 173-322 WAC, if a local 
government is required to take corrective action under such an order or decree, then it is 
eligible to receive grant funding for that corrective action, provided that the local 
government meets the other eligibility requirements.  Therefore, the requested 
amendment has been denied.  
 

(3) Should a local government (LG) be allowed to obtain grant funding if the LG is a 
potentially liable person (PLP), but not a signatory to the order or decree, provided 
the LG enters into a separate allocation agreement with another PLP who is a 
signatory to the order or decree? 

 
 Port of Seattle 

City of Seattle / King County 
  
 Citation: WAC 173-322-070(2) 
 
 Response: NO 

 
Under both the current and proposed rules, to be eligible to receive an oversight remedial 
action grant, the local government must not only be a potentially liable person (PLP) or 
potentially responsible party (PRP), but also be a signatory of the order or decree 
requiring the remedial action.  See WAC 173-322-040(2) in the current rule and WAC 
173-322-070(2) in the proposed rule.  Both the Port of Seattle and the City of 
Seattle/King County requested that Ecology amend the proposed rule to make a local 
government eligible for grant funding even if the local government is not a signatory to 
the order or decree, provided the local government enters into a separate allocation 
agreement with another PLP or PRP who is a signatory to the order or decree.  The 
comments refer to an existing rule requirement and raise an issue that is beyond the scope 
of the current rule-making.  Therefore, the requested amendment has been denied. 

 
(4) If a CERCLA order was issued before the effective date of the rule amendments and 

the applicant met the retroactive eligibility requirements, would the applicant be 
eligible for grant funding even if the remedial actions required under that order 
were ongoing on the effective date of the rule amendments?  If so, how would grant 
applications be addressed under the rule? 
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 City of Seattle/King County 
 

Citation: WAC 173-322-070(3) 
 

 Response: YES 
  

Under WAC 173-322-070(3), if the CERCLA order was issued before the effective date 
of the rule amendments and the applicant met the retroactive eligibility requirements, 
then the applicant would be eligible for grant funding even if the remedial actions 
required under that order were ongoing on the effective date of the rule amendments.   

 
Procedurally, the applicant must submit an application to Ecology within 6 months of the 
effective date of the rule amendments.  WAC 173-322-070(3)(d).  The application should 
cover both the costs already incurred under the order (past costs) and the costs that have 
yet to be incurred under the order (future costs).  Ecology will not accept applications 
submitted more than 6 months after the effective date of the rule amendments, even if the 
applicant submitted a prior application for that same order within the 6 month period.  
Ecology will prioritize the funding of ongoing projects (including past costs) over the 
funding of completed projects.  The funding of ongoing projects will likely be covered 
under a single grant agreement.  However, Ecology has the discretion to cover ongoing 
projects under more than one grant agreement. 

 
(5) Should retroactive applicant eligibility or retroactive costs be limited to a specific 

period of time (e.g., 5 years) for oversight remedial action grants? 
 
 City of Seattle/King County 
  
 Citation: WAC 173-322-070(3) 
  

Response: NO 
 
Under the proposed rule, retroactive applicant eligibility for an oversight remedial action 
grant is not restricted based on the date the CERCLA order was issued.  WAC 173-322-
070(3).  Furthermore, if the applicant is eligible for grant funding under WAC 173-322-
070(3), then any costs incurred under the CERCLA order that are eligible under WAC 
173-322-070(6) are eligible for funding, regardless of how long before the effective date 
of the rule amendments the costs were actually incurred.  WAC 173-322-070(4).   
 
The City of Seattle and King County requested that the proposed rule be amended to limit 
the retroactive applicant eligibility or retroactive costs to a specific period of time (e.g., 5 
years), arguing that without such a limitation insufficient funds will be available for 
current, ongoing and future projects. 
 
Ecology has denied the requested amendment for the following reasons.  First, the 
retroactivity provision set forth in the rule is intended to reflect the prior policy and 
practice of providing grants to local governments that conducted remedial actions under a 
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CERCLA order.  Second, given that intent, there is arguably no legitimate basis for 
treating applicants differently based simply on the date the CERCLA order was issued.  
Of course, the applicant must still be able to substantiate the costs that were actually 
incurred under the CERCLA order.  Third, while the retroactivity provision may increase 
the demand for limited grant funds, that demand can be managed through prioritization of 
grant funding.  Consistent with prior policy, Ecology will prioritize the funding of 
ongoing and future projects over the funding of completed projects.     

 
(6) Should the deadline for submitting an application for an oversight remedial action 

grant be extended from 60 days after the issuance of the order or decree to 90 or 120 
days? 

 
 Port of Seattle 
 
 Citation: WAC 173-322-070(4)(a) 
  

Response: NO 
 
The proposed rule requires that “the application for an oversight remedial action grant 
must be submitted to the department within sixty days of the effective date of the order or 
decree.”  WAC 173-322-070(4)(a).  The Port requested that Ecology amend the proposed 
rule to extend the deadline for submitting grant applications to 90 or 120 days.   
 
The Port’s comment refers to an existing rule requirement and raises an issue that is 
beyond the scope of the current rule-making.  For purposes of comparison, please refer to 
WAC 173-322-110(3) in the current rule.  Therefore, the requested amendment has been 
denied.   

 
(7) If a local government enters into an allocation agreement with another potentially 

liable person (PLP) instead of signing the order or decree, should the deadline for 
submitting an application for an oversight remedial action grant be based on the 
effective date of the allocation agreement instead of the effective date of the order or 
decree? 

 
 City of Seattle/King County 
 

Citation: WAC 173-322-080(4)(a) 
 
 Response: NO 

 
The proposed rule requires that “the application for an oversight remedial action grant 
must be submitted to the department within sixty days of the effective date of the order or 
decree.”  WAC 173-322-080(4)(a).  The City of Seattle/King County requested that 
Ecology amend the proposed rule to provide that the deadline for submitting the 
application be based on the effective date of the allocation agreement if the local 

Washington State Department of Ecology 



Page 30  Concise Explanatory Statement 
March 17, 2005  RAG Rule Amendment 
 

government enters into an allocation agreement with another potentially liable person 
(PLP) instead of signing the order or decree.   
 
The requested amendment is directly related to the City of Seattle’s prior request that 
Ecology amend the proposed rule to make a local government eligible for grant funding 
even if the local government is not a signatory to the order or decree, provided the local 
government enters into a separate allocation agreement with another PLP who is a 
signatory to the order or decree.  Ecology denied that request because the comment refers 
to an existing rule requirement and raised an issue that is beyond the scope of the current 
rule-making.  See Question #3 above.  Since Ecology denied that request, there is no need 
to amend the existing rule requirement that pertains to the application deadline.  
Therefore, the requested amendment has also denied. 

 
(8) Should Ecology have the authority to consider EPA’s scoring of hazardous waste 

sites on the national priorities list (NPL) when prioritizing funding for oversight 
remedial action grants? 

 
 Port of Seattle 

 
Citation: WAC 173-322-070(5)(b)(i) 
 
Response: YES 
 
Under both the current and proposed rules, when pending applications for oversight 
remedial action grants exceed the amount of funds available, Ecology may prioritize 
applications or limit grant awards based on the following:  
 

Relative hazard ranking as determined by the department in accordance with 
WAC 173-322-330 or the U.S. Environmental Protection Agency’s National 
Priorities List ranking.  Higher ranking sites will receive a higher funding priority; 

  
See WAC 173-322-070(1)(a) in the current rule and WAC 173-322-070(5)(b)(i) in the 
proposed rule.  The Port requested that the provision be deleted entirely, arguing that 
EPA’s hazard ranking system (HRS) cannot be used to compare the relative hazard posed 
to human health and the environment by hazard waste sites on the national priorities list 
(NPL). 
 
The Port’s comment refers to an existing rule requirement and raises an issue that is 
beyond the scope of the current rule-making.  Furthermore, Ecology continues to believe 
that the HRS can be used to help compare the relative hazard posed by hazardous waste 
sites on the NPL, despite the many limitations of the system.  Therefore, the requested 
amendment has been denied. 
 
When pending applications for oversight remedial action grants exceed the amount of 
funds available, the rule provides Ecology the authority to prioritize grant applications or 
limit grant awards based on the relative hazard to human health and the environment 
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posed by the applicable hazardous waste sites.  Both the state and federal ranking systems 
were identified as systems that could be used by Ecology to help determine the relative 
hazard posed by different hazardous waste sites.  Ecology recognizes, though, that both 
systems have limitations (e.g., the scoring system may not accurately reflect the hazard 
posed by a site and the system may change over time).  Therefore, Ecology also 
recognizes that use of those systems may require the use of best professional judgment.  
Ecology is not aware, however, that EPA ever stops scoring a hazardous waste site once 
the requisite score for being listed on the NPL of 28.5 has been attained.  
 

(9) What is required for project costs to be eligible for reimbursement? 
  

Port of Seattle 
 
 Citation: WAC 173-322-070(6) and similar provision for each grant program 
 

Response: 
Both the current and proposed rules provide that “[c]osts must be eligible under this 
section and be approved by the department in order to be eligible for reimbursement.”  
See WAC 173-322-050(4) in the current rule and WAC 173-322-070(6) in the proposed 
rule.  This requirement also applies to each of the other grant programs (see, e.g., WAC 
173-322-080(5)).  The Port requested that the provision be deleted, arguing that the 
provision is meaningless. 
 
The Port’s comment refers to an existing rule requirement and raises an issue that is 
beyond the scope of the current rule-making.  Furthermore, contrary to the assertion of 
the Port, the provision is meaningful.  Therefore, the requested amendment has been 
denied. 
 
The provision is intended to convey two different requirements for two different stages in 
the grant process.  First, to determine funding for the grant agreement, Ecology must 
determine which types of project costs are eligible for funding under the rule.  Second, 
after the grant recipient has actually incurred particular costs, Ecology must determine 
whether the particular costs incurred are eligible for reimbursement under the grant 
agreement. 

 
(10) Should the funding limit for an oversight remedial action grant be eliminated? 
 
 City of Seattle / King County 
 

Citation: WAC 173-322-050(3)(a) 
 
 Response: NO 

 
See response to Question #3 in Chapter 4. 
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Chapter 7 Independent Remedial Action Grant Program 
 
7.1 Overview of Amendments 
 
The reorganization of chapter 173-322 WAC involved the creation of three different grant 
programs from the former “site study and remediation” grant program.  One of the grant 
programs that was created is the independent remedial action grant program.  See Chapter 2 for 
more information regarding the reorganization. 
 
The requirements applicable to the independent remedial action grant program have been 
reorganized by the type of grant instead of the type of requirement.  The reorganization alone is 
not intended to change any of the regulatory requirements.  The requirements applicable to the 
independent remedial action grant program are set forth in WAC 173-322-080. 
 
Several amendments were made to those requirements.  Some of those amendments were made 
to improve the clarity and usability of the rule and were not intended to change the meaning of 
the provisions.  Substantive changes include the following: 
 
• Increasing the limit on independent remedial action costs that are eligible for grant funding 

from $200,000 to $400,000 (which increases the limit on grant funding from $100,000 to 
$200,000, assuming 50% grant funding); 

• Basing the priority of an independent remedial action grant on the date of the grant 
application; 

• Allowing a local government to use proceeds from insurance claims to meet the match 
requirement for a grant.  If the proceeds exceed the match requirement for the grant, then 
Ecology may reduce grant funding or require reimbursement of grant funding by up to the 
amount that the proceeds exceed the match requirement. 

 
7.2 Response to Comments 
 
Several comments were received regarding the independent remedial action grant program and 
the amendments to WAC 173-322-080.  Those comments are addressed below in a question and 
answer format.  For a complete transcript of the relevant comments, please refer to Appendix A. 
 
(1) Should a local government be eligible to receive grant funding for independent 

remedial actions conducted at a hazardous waste site if the local government has not 
completed remedial actions at the site and received from Ecology a no further action 
(NFA) determination?  Should a local government be eligible to obtain grant 
funding for only interim actions? 

 
 Port of Seattle 

 
Citation: WAC 173-322-080(2)(c) 
 
Response: NO 
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Under both the current and proposed rules, the local government must have completed 
independent remedial actions at a hazardous waste site and received from Ecology a no 
further action (NFA) determination to be eligible for grant funding.  See WAC 173-322-
040(2)(b)(i)(E) in the current rule and WAC 173-322-080(2)(c) in the proposed rule.  The 
Port requested that Ecology delete that existing rule requirement.  Eliminating that 
requirement would make local governments eligible to obtain grant funding for only 
interim actions.  The Port’s comment refers to an existing rule requirement and raises an 
issue that is beyond the scope of the current rule-making.  Therefore, the requested 
amendment has been denied.   

 
(2) Should the dollar limit on eligible costs for an independent remedial action grant 

($400,000) be changed to a dollar limit on the amount of grant funding ($200,000)? 
 

Port of Seattle 
  
 Citation: WAC 173-322-050(3)(b) and 173-322-080(2)(d) 
 
 Response: NO 

 
See response to Question #4 in Chapter 4. 

 
(3) Should the dollar limit on eligible costs for an independent remedial action grant 

($400,000) be eliminated? 
 
 City of Seattle / King County 
  

Citation: WAC 173-322-050(3)(b) and 173-322-080(2)(d) 
 
 Response: NO 
  
 See response to Question #5 in Chapter 4. 
 
(4) Should the deadline for submitting the application for an independent remedial 

action grant be based on the date of submission of the independent remedial action 
report instead of the date of receipt of the NFA determination?   

 
 Port of Seattle 
 
 Citation: WAC 173-322-080(3)(a) 
 
 Response: NO 
 

Both the current and proposed rules require that the application for an independent 
remedial action grant be submitted to Ecology within sixty days of receipt of the no 
further action (NFA) determination.  See WAC 173-322-110(3) in the current rule and 
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WAC 173-322-080(3)(a) in the proposed rule.  The Port requested that the deadline for 
submitting a grant application be based on the date the independent remedial action 
report is submitted to Ecology, not the date of receipt of the NFA determination.  The 
Port’s comment is directly related to its prior request that Ecology not require local 
governments to complete independent remedial actions and obtain a no further action 
(NFA) determination to be eligible for grant funding.  Ecology denied that request 
because the comment referred to an existing rule requirement and raised an issue that is 
beyond the scope of the current rule-making.  See response to Question #1 above.  Since 
Ecology denied that request, there is no need to amend the application deadline, which is 
also an existing rule requirement.  Therefore, the requested amendment has been denied. 
 

(5) Should the application deadline for an independent remedial action grant be 
extended from 60 days after receipt of the NFA determination to 90 or 120 days? 

 
 Port of Seattle 

 
Citation: WAC 173-322-080(3)(a) 

 
 Response: NO 

 
Both the current and proposed rules require that the application for an independent 
remedial action grant be submitted to Ecology within sixty days of receipt of the no 
further action (NFA) determination.  See WAC 173-322-110(3) in the current rule and 
WAC 173-322-080(3)(a) in the proposed rule.  The Port requested that Ecology amend 
the rule to extend the deadline for submitting grant applications to 90 or 120 days.  The 
Port’s comment refers to an existing rule requirement and raises an issue that is beyond 
the scope of the current rule-making.  Therefore, the requested amendment has been 
denied.   

 
(6) Should the application for an independent remedial action grant include a copy of 

the no further action (NFA) determination? 
 
 Port of Seattle 
 
 Citation: WAC 173-322-080(3)(b)(v) 
 
 Response: YES 

 
Both the current and proposed rules require that applications for independent remedial 
action grants include a copy of the document containing the no further action (NFA) 
determination”  See WAC 173-322-060(2)(e) in the current rule and WAC 173-322-
080(3)(b)(v) in the proposed rule.  The Port requested that Ecology delete that 
requirement.  The comment is directly related to the Port’s earlier comment that is 
addressed under Question #1 above.  The Port’s comment refers to an existing rule 
requirement and raises an issue that is beyond the scope of the current rule-making.  
Therefore, the requested amendment has been denied.   
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(7) Should the scope of work for independent remedial actions be negotiated as part of 

the grant agreement?   
 
 Port of Seattle 
 

Citation: WAC 173-322-080(4)(a) 
 
 Response: NO 
 
 The proposed rule stated that “the department and the applicant will negotiate the scope 

of work and budget for the grant.”  WAC 173-322-080(4)(a).  The Port correctly noted in 
its comment that there is no need to negotiate the scope of work for independent remedial 
actions as part of the grant agreement because the work has already been completed.  The 
Port also correctly noted that the department may still negotiate the amount of that work 
that will be eligible for grant funding.  Therefore, in response to the comment, Ecology 
has amended the language in WAC 173-322-080(4)(a) to eliminate the reference to the 
scope of work.  

 
(8) Should independent remedial action costs incurred more than five years before the 

date of the grant application be eligible for funding? 
 
 Port of Seattle 

 
Citation: WAC 173-322-080(6) 

 
 Response: NO 
 

Both the current and proposed rules require that only those remedial action costs incurred 
within five years of the application date are eligible for grant funding.  See WAC 173-
322-100(4) in the current rule and WAC 173-322-080(6) in the proposed rule.  The Port 
requested that Ecology delete the five year limitation, unless the deadline for submitting a 
grant application was based not on the date of receipt of the no further action (NFA) 
determination, but rather on the date the independent remedial action report was 
submitted to Ecology.  This comment is partially related to the Port’s earlier comments 
that are addressed under Questions #1 and #4 above.  The Port’s comment refers to an 
existing rule requirement and raises an issue that is beyond the scope of the current rule-
making.  Therefore, the requested amendment has been denied.   
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Chapter 8 Area-Wide Ground Water Remedial Action Grant 

Program 
 
8.1 Overview of Amendments 
 
The reorganization of chapter 173-322 WAC involved the creation of three different grant 
programs from the former “site study and remediation” grant program.  One of the grant 
programs that was created is the area-wide ground water remedial action grant program.  See 
Chapter 2 for more information regarding the reorganization. 
 
The requirements applicable to the area-wide ground water remedial action grant program have 
been reorganized by the type of grant instead of the type of requirement.  The reorganization 
alone is not intended to change any of the regulatory requirements.  The requirements applicable 
to the area-wide ground water remedial action grant program are set forth in WAC 173-322-090.  
  
Several amendments were made to those requirements.  Some of those amendments were made 
to improve the clarity and usability of the rule and were not intended to change the meaning of 
the provisions.  Substantive changes include the following: 
 
• Amending applicant eligibility requirements to allow funding of remedial actions performed 

under CERCLA orders; and 
• Allowing a local government to use proceeds from insurance claims to meet the match 

requirement for a grant.  If the proceeds exceed the match requirement for the grant, then 
Ecology may reduce grant funding or require reimbursement of grant funding by up to the 
amount that the proceeds exceed the match requirement. 

 
8.2 Response to Comments 
 
Several comments were received regarding the area-wide ground water remedial action grant 
program and the amendments to WAC 173-322-090.  Those comments are addressed below in a 
question and answer format.  For a complete transcript of the relevant comments, please refer to 
Appendix A. 
 
(1) If Ecology provides the local government with an area-wide ground water remedial 

action grant for conducting remedial action on property owned by private parties, 
should the grant amount be partially repaid to the department and should the terms 
of the repayment be included in the grant agreement?   
 
Port of Seattle 

 
 Citation: WAC 173-322-050(7) and 173-322-090(7)(e) 
 
 Response: YES 
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Both the current and proposed rules require that grant funds must be partially repaid to 
Ecology if Ecology provides the local government with an area-wide ground water 
remedial action grant for conducting remedial action on property owned by private 
parties.  The rules also require that the terms of repayment must be included in the grant 
agreement.  See WAC 173-322-090(3) and 173-322-110(6) in the current rule and WAC 
173-322-050(6) and 173-322-090(7)(e) in the proposed rule.  The Port requested that the 
requirements be eliminated.  The Port’s comment refers to an existing regulatory 
requirement and raises an issue that is beyond the scope of the current rule-making.  
Ecology also disagrees with some the reasoning of the Port.  Therefore, the requested 
amendment has been denied. 
 
The applicant eligibility requirements for area-wide remedial action grants are not the 
same as for oversight and independent remedial action grants.  In particular, to be eligible 
for grant funding, the local government does not need to be either a potentially liable 
person or an owner of the hazardous waste site.  The local government need only apply 
on behalf of property owners affected by the hazardous waste site to facilitate area-wide 
ground water action.  WAC 173-322-090(2)(c).   
 
Ecology, however, does not have the statutory authority under MTCA to provide grant 
funding to anyone other than local governments.  RCW 70.105D.070(3).  While Ecology 
may provide a local government with grant funding to conduct remedial actions at a 
hazardous waste site within its jurisdiction that is owned by private parties to facilitate 
the cleanup of the site, Ecology will not provide such funding without a guarantee that 
the funding will be at least partially repaid to Ecology, particularly if the local 
government is neither a potentially liable person at the site nor an owner of the site.   

 
(2) If Ecology provides the local government with an area-wide ground water remedial 

action grant for conducting remedial action on property owned by private parties, 
should the local government be required to enter into a reimbursement agreement 
with private parties before entering into a grant agreement with Ecology? 

   
Port of Seattle 
 
Citation: WAC 173-322-090(2) 

 
 Response: NO 
 

As noted in the response to Question #1 above, both the current and proposed rules 
require that grant funds must be partially repaid to Ecology if Ecology provides the local 
government with an area-wide ground water remedial action grant for conducting 
remedial action on property owned by private parties.  The rules also require that the 
terms of repayment must be included in the grant agreement.  See WAC 173-322-090(3) 
and 173-322-110(6) in the current rule and WAC 173-322-050(6) and 173-322-090(7)(e) 
in the proposed rule.   
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The proposed rule, however, also included a requirement that the local government enter 
into a reimbursement agreement with private parties prior to entering into a grant 
agreement with Ecology.  See WAC 173-322-090(2)(f) in the proposed rule.  The Port 
requested that this additional requirement be eliminated.  Ecology agrees that funds from 
affected property owners do not always need to be committed prior to grant funding.  
Therefore, in response to the comment, Ecology has deleted this additional requirement.   
 
However, as under the current rule, local governments must still repay Ecology and the 
terms of repayment must be included in the grant agreement if area-wide ground water 
remedial actions are conducted on property owned by private parties.  Consequently, 
local governments should still consider entering into a reimbursement agreement with 
private parties before negotiating the terms of a grant agreement with Ecology.   

 
(3) Must the grant application include a commitment by the local government to 

partially reimburse Ecology from any current or future funds obtained from 
affected property owners? 
 
Port of Seattle 
 
Citation: WAC 173-322-090(3)(b)(ix) 

 
 Response: YES 
 

The proposed rule required that the grant application include “[a] commitment by the 
applicant to partially reimburse the department from funds obtained from affected 
property owners.”  WAC 173-322-090(3)(b)(ix).  The Port questioned whether this 
provision implied that funds from affected property owners must be committed to prior to 
grant funding and suggested the an editorial change to clarify the intent.  Contrary to the 
suggestion by the Port, the provision does not require that funds from affected property 
owners be committed prior to grant funding.  To clarify the intent, Ecology has adopted 
the Port’s suggested editorial change.  However, please note that the local government 
must still commit to repaying Ecology if grant funds are used to conduct remedial actions 
on property owned by private parties.   
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Chapter 9 Safe Drinking Water Remedial Action Grant Program 
 
9.1 Overview of Amendments 
 
The requirements applicable to safe drinking water remedial action grant program have been 
reorganized by the type of grant instead of the type of requirement.  The reorganization alone is 
not intended to change any of the regulatory requirements.  The requirements applicable to the 
safe drinking water remedial action grant program are set forth in WAC 173-322-100.  
  
Several amendments were made to those requirements.  Some of those amendments were made 
to improve the clarity and usability of the rule and were not intended to change the meaning of 
the provisions.  Substantive changes include the following: 
 
• Amending applicant eligibility requirements to allow funding of remedial actions performed 

under CERCLA orders; and 
• Allowing a local government to use proceeds from insurance claims to meet the match 

requirement for a grant.  If the proceeds exceed the match requirement for the grant, then 
Ecology may reduce grant funding or require reimbursement of grant funding by up to the 
amount that the proceeds exceed the match requirement. 

 
9.2 Response to Comments 
 
No comments were received specifically on the safe drinking water remedial action grant 
program set forth in WAC 173-322-100.  Please note, however, that several of the comments on 
the other grant programs (e.g., the oversight remedial action grant program) are relevant to this 
grant program because the regulatory requirements that the comments refer to also apply to other 
grant programs.  Responses to those comments are provided under Chapter 4 or the grant 
program to which they were addressed.  For a complete transcript of the relevant comments, 
please refer to Appendix A. 
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Chapter 10 Methamphetamine Lab Site Assessment and Cleanup 

Grant Program 
 
10.1 Overview of Amendments 
 
The methamphetamine lab site assessment and cleanup grant program was recently authorized 
under the Model Toxics Control Act.  See RCW 70.105D.070(3)(a)(iv).  Before proposing rules 
to implement that program, Ecology developed a pilot program for the 2003-2005 biennium.  
That pilot program was set forth in the Remedial Action Program Guidelines (Publication No. 
99-505).  Except for the scheme for prioritizing grants, the adopted rules reflect the guidelines in 
the pilot program.  The requirements applicable to methamphetamine lab site assessment and 
cleanup grant program are organized by the type of grant instead of the type of requirement.  The 
requirements applicable to the grant program are set forth in WAC 173-322-110.  
 
10.2 Response to Comments 
 
Two comments were received regarding the methamphetamine lab site assessment and cleanup 
grant program set forth in WAC 173-322-110.  Those comments are addressed below in a 
question and answer format.  Please note, however, that several of the comments on the other 
grant programs (e.g., the oversight remedial action grant program) are relevant to this grant 
program because the regulatory requirements that the comments refer to also apply to other grant 
programs.  Responses to those comments are provided under Chapter 4 or the grant program to 
which they were addressed.  For a complete transcript of the relevant comments, please refer to 
Appendix A. 
 
(1) May the methamphetamine lab site assessment and cleanup grant program be 

expanded to include other sites of illegal drug manufacturing? 
 
 Public Health Seattle & King County 
 Yakima Health District 
 
 Citation: RCW 70.105D.070(3) and WAC 173-322-110 
 
 Response: NO 
 

The Model Toxics Control Act (MTCA), chapter 70.105D RCW, specifies that Ecology 
may only use the moneys deposited in the local toxics control account (LTCA) to provide 
grants and loans to local governments for specific purposes.  RCW 70.105D.070(3)(a).  
While MTCA specifies that Ecology may fund “a program to assist in the assessment and 
cleanup of sites of methamphetamine production…consistent with the responsibilities 
and intent of RCW 69.50.511,” MTCA does not specify that Ecology may fund a 
program to assist in the assessment and cleanup of other illegal drug manufacturing sites.  
RCW 70.105D.070(3)(a)(iv).  Accordingly, Ecology does not have the statutory authority 
under MTCA to establish and fund a grant program under chapter 173-322 WAC to assist 
in the assessment and cleanup of other illegal drug manufacturing sites.  The appropriate 
venue to address your concern is the state legislature.  
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Chapter 11 Derelict Vessel Remedial Action Grant Program 
 
11.1 Overview of Amendments 
 
The derelict vessel remedial action grant program was recently authorized under the Model 
Toxics Control Act.  See RCW 70.105D.070(3)(a)(v).  Before proposing rules to implement that 
program, Ecology developed a pilot program for the 2003-2005 biennium.  That pilot program 
was set forth in the Remedial Action Program Guidelines (Publication No. 99-505).  Except for 
the scheme for prioritizing grants, the adopted rules reflect the guidelines in the pilot program.  
The requirements applicable to derelict vessel remedial action grant program are organized by 
the type of grant instead of the type of requirement.  The requirements applicable to the grant 
program are set forth in WAC 173-322-120.  
 
11.2 Response to Comments 
 
No comments were received specifically on the derelict vessel remedial action grant program set 
forth in WAC 173-322-120.  Please note, however, that some of the comments on the other grant 
programs (e.g., the oversight remedial action grant program) are relevant to this grant program 
because the regulatory requirements that the comments refer to also apply to other grant 
programs.  Responses to those comments are provided under Chapter 4 or the grant program to 
which they were addressed.  For a complete transcript of the relevant comments, please refer to 
Appendix A. 
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Chapter 12 Loan Program 
 
12.1 Overview of Amendments 
 
Although the Model Toxics Control Act had always authorized the establishment of a loan 
program, Ecology had not previously developed and implemented a loan program as part of 
chapter 173-322 WAC.  The rule simply allowed Ecology to provide loans on a case-by-case 
basis.   
 
In 2002, Ecology decided to develop and implement a limited loan program.  Before proposing 
rules to implement such a program, Ecology developed a pilot program for the 2003-2005 
biennium.  That pilot program was set forth in the Remedial Action Program Guidelines 
(Publication No. 99-505).  The program was limited to providing economically disadvantaged 
counties additional funding in the form of a loan when limited grant funding was determined to 
be insufficient and additional fund dollars were available.   
 
The adopted rules are intended to reflect the pilot program.  However, the proposed rules differ 
from the pilot program in that the rules eliminate the availability of loans for meeting the match 
requirement for an area-wide ground water remedial action grant.  Such loans were eliminated 
because up to 100% of the area-wide ground water remedial action costs are eligible for grant 
funding.  Under the adopted rules, loans are only available for meeting the match requirement for 
an oversight remedial action grant. 
 
12.2 Response to Comments 
 
No comments were received specifically on the loan program set forth in WAC 173-322-130.  
Please note, however, that some of the comments on the oversight remedial action grant program 
are relevant to the associated loan program because the regulatory requirements that the 
comments refer to also apply to the loan program.  Responses to those comments are provided 
under Chapter 6. For a complete transcript of the relevant comments, please refer to Appendix A. 
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Chapter 13 Grant Funding for the Assessment and Cleanup of 

Area-Wide Soil Contamination 
 
13.1 Background 
 
Area-wide soil contamination generally refers to moderate levels of lead and arsenic soil 
contamination that is dispersed over a large geographic area, covering several hundred acres to 
many square miles.  The primary sources of this contamination include the historical application 
of certain types of agricultural pesticides and the historical emissions from metal smelters in 
Washington State.     
 
In January 2002, the Departments of Agriculture, Community Trade and Economic Development 
(CTED), Ecology, and Health asked the Area-Wide Soil Contamination Task Force to provide 
recommendations on how the agencies might improve the ways we respond to elevated levels of 
arsenic and lead in the soils of Washington State.  After eighteen months of deliberation, the 
Task Force delivered their recommendations to the four agencies on June 20, 2003. 
 
With respect to funding, the Task Force recommended that the Agencies: 
 
• Provide financial assistance for local government efforts to address area-wide soil 

contamination, particularly the activities of local health jurisdictions; and 
• Seek funding from a broad array of federal, state, and private sources, including the state and 

local toxics control accounts, the state legislature, the federal legislature; federal grant 
programs, private foundations, and potentially liable parties. 

 
Under the Remedial Action Grant Program, Ecology is already providing grant funds from the 
local toxics control account (LTCA) to local governments to address area-wide soil 
contamination.  For example, Ecology has provided grant funds to: 
 
• Local health jurisdictions to conduct site hazard assessments under the Model Toxics Control 

Act (MTCA), chapter 70.105D RCW; and 
• Local governments to conduct oversight and independent remedial actions under MTCA. 
 
See WAC 173-322-060 through 173-322-080.   
 
However, Ecology recognizes that the current sources of funding may not be adequate to meet 
the needs of local governments, particularly due to the restrictions that are placed on those 
sources of funding.  Accordingly, in response to the Task Force recommendations, Ecology and 
the Office of the Governor are requesting that the state legislature appropriate funds from the 
state toxics control account (STCA) for the 2005-2007 biennium specifically for the 
investigation and cleanup of area-wide soil contamination that poses a threat to children.  The 
capital budget account that would be created would enable Ecology to provide school districts an 
alternative source of funding for the investigation and cleanup of area-wide soil contamination 
within their jurisdictions.   
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13.2 Response to Comments 
 
Several comments were received from school districts regarding the need for additional funding 
for local governments to address area-wide soil contamination within their jurisdictions.  Those 
comments are addressed below in a question and answer format. 
 
(1) Should public school districts be eligible to receive additional funding up to 25% of 

eligible project costs as part of an oversight or independent remedial action grant? 
 
(2) Should a separate grant program be established for the cleanup of area-wide lead 

and arsenic soil contamination? 
 
Wenatchee and Brewster School Districts 
 
Response: 
Under the current rule, and the rule as proposed, Ecology has the authority to use the moneys in 
the local toxics control account (LTCA) to provide grants to local governments to address area-
wide soil contamination.  For example, Ecology has the authority to provide grant funds to: 
 
• Local health jurisdictions to conduct site hazard assessments under the Model Toxics Control 

Act (MTCA), chapter 70.105D RCW; and 
• Local governments to conduct oversight and independent remedial actions under MTCA. 
 
See WAC 173-322-060 through 173-322-080.  The rule, though, does not specifically provide 
funding to address area-wide soil contamination and does not provide additional funding 
specifically for school districts to address sites with area-wide soil contamination.  The school 
districts requested that the rule be amended to provide a specific program to address area-wide 
soil contamination and/or to provide additional funding specifically for schools districts to 
address sites with area-wide soil contamination. 
 
As noted above, Ecology recognizes that the current sources of funding may not be adequate to 
meet the needs of local governments, particularly due to the restrictions that are placed on those 
sources of funding.  Accordingly, in response to the Task Force recommendations, Ecology and 
the Office of the Governor are requesting that the state legislature appropriate funds from the 
state toxics control account (STCA) for the 2005-2007 biennium specifically for the 
investigation and cleanup of area-wide soil contamination that poses a threat to children.  The 
capital budget account that would be created would enable Ecology to provide school districts an 
alternative source of funding for the investigation and cleanup of area-wide soil contamination 
within their jurisdictions. 
 
Given that a comprehensive funding strategy is still being developed and that alternative funding 
sources are currently being sought through the state legislature, Ecology decided not to amend 
the rule at this time to specifically address area-wide soil contamination.  Nonetheless, Ecology 
will continue to consider the comments submitted by the school districts as it develops and 
implements a comprehensive funding strategy to implement the Task Force recommendations. 
 

Washington State Department of Ecology 
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Public Comment on the Proposed Rule Amendments 
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# Name Affiliation Address Document Pages 
1 Wayne Grotheer 

Director, Health 
Environmental and Risk 
Services 

Port of Seattle P.O. Box 1209 
Seattle, WA 98111-1209 

Letter 10  

Stephen Karbowski  
Assistant City Attorney 

City of Seattle 600 Fourth Ave., 4th Floor,  
PO Box 94769,  
Seattle, WA, 98124-4769  

2 

Jeff Stern 
Depart. of Natural 
Resources 

King County  

Electronic 
 

<joint 
comment> 

3  

3 Michael G. Stoner 
Environmental Director 

Port of Bellingham 1801 Roeder Avenue 
P.O. Box 1677 
Bellingham, WA 98227-1677 

Letter & 
Attachment 

5 

4 Robert Elsner 
Director of Projects and 
Environmental Planning 

Port of Anacortes P.O. Box 297 
Anacortes, WA 98221 
 

Letter 2 

5 Ngozi T. Oleru, Ph.D., MPH 
Division Director, 
Environmental Health 
Services Division 
 

Public Health 
Seattle and King 
County 

999 Third Avenue, Suite 700 
Seattle, WA 98104-4039 

Letter 1 

6 Art McEwen Yakima Health 
District 

104 N. 1st Street, Suite 204 
Yakima, WA, 98901 

Electronic 1 

7 Gary Callison Wenatchee School 
District 

235 Sunset Ave 
Wenatchee, WA, 98801 

Electronic 1 

8 Jon De Jong Wenatchee School 
District 

235 Sunset Ave 
Wenatchee, WA, 98801 

Electronic 1 

9 James D. Kelly Brewster School 
District 

P.O. Box 97 
Brewster, WA 98812 

Electronic 1 

10 Jim Kerns Educational Service 
District 101 

4202 S. Regal St. 
Spokane, WA, 99223 

Electronic 2 

 



 































































































































































 
 
 
 
 
 
 
 

Appendix C 
 

Comparison of the New Rule with the Old Rule 
 

  





  

Comparison of the New Rule with the Old Rule 
 
The amendment of chapter 173-322 WAC, Remedial Action Grants and Loans, includes a 
reorganization of the rule.  The rule was reorganized to improve its clarity and usability.  For an 
overview of the reorganization, please refer to Chapter 2 of the Concise Explanatory Statement.  
To clarify the reorganization, the following table has been prepared to identify the source in the 
old rule of each section or subsection in the new rule.   
 

NEW RULE OLD RULE 

WAC 173-322-010  Purpose and authority 
• WAC 173-322-010 • WAC 173-322-010 
WAC 173-322-020  Definitions 
• WAC 173-322-020 • WAC 173-322-020 
WAC 173-322-030  Relation to other legislation and administrative rules 
• WAC 173-322-030 • WAC 173-322-030 
WAC 173-322-040  Administration 
• 040(1) – Notice of availability • WAC 173-322-110(1) 
• 040(2) – Application package • WAC 173-322-110(2) 
• 040(3) – Application guidance • WAC 173-322-110(4) 
• 040(4) – Application period • WAC 173-322-110(3) 
• 040(5) – Application form • NEW 
• 040(6) – Appropriation of funds • WAC 173-322-110(5) 
• 040(7) – Allocation of funds • WAC 173-340-080 
• 040(8) – Funding • WAC 173-322-110(6) 
• 040(9) – Department discretion • WAC 173-322-110(7) 
• 040(10) – Indemnification • WAC 173-322-110(8) 
• 040(11) – Administrative requirements • WAC 173-322-110(9) 
WAC 173-322-050  Fiscal controls 
• 050(1) – General • WAC 173-322-100(1) 
• 050(2) – Partial funding • WAC 173-322-100(2) 
• 050(3) – Limit on funding for a hazardous 

waste site 
• WAC 173-322-100(3) 
• WAC 173-322-090(1) 

• 050(4) – Retroactive funding • WAC 173-322-100(4) 
• 050(5) – Consideration of contribution claims • WAC 173-322-100(5) 
• 050(6) – Consideration of insurance claims • WAC 173-322-100(5) 
• 050(7) – Repayment of area-wide ground 

water remedial action grant funds 
• WAC 173-322-100(6) 

• 050(8) – Financial reporting • NEW 
• 050(9) – Financial responsibility • WAC 173-322-090(7) 



  

 

NEW RULE OLD RULE 

WAC 173-322-060  Site hazard assessment grants 
• 060(1) – Purpose • WAC 173-322-040(4) 
• 060(2) – Applicant eligibility • WAC 173-322-040(4) 
• 060(3) – Application process • WAC 173-322-060(1), (2)(a), (2)(d) 
• 060(4) – Application evaluation and 

prioritization 
• WAC 173-322-070(3) 

• 060(5) – Cost eligibility • WAC 173-322-050(3), (4) 
• 060(6) – Retroactive cost eligibility • WAC 173-322-100(4) 
• 060(7) – Funding • WAC 173-322-090(2) 
WAC 173-322-070  Oversight remedial action grants 
• 070(1) – Purpose • NEW 
• 070(2) – Applicant eligibility • WAC 173-322-040(2) 
• 070(3) – Retroactive applicant eligibility • NEW 
• 060(4) – Application process • WAC 173-322-060(1), (2)(a), (2)(b) 

• WAC 173-322-110(3) 
• 070(5) – Application evaluation and 

prioritization 
• WAC 173-322-070(1) 

• 070(6) – Cost eligibility • WAC 173-322-050(1), (4) 
• 070(7) – Retroactive cost eligibility • WAC 173-322-100(4) 
• 070(8) – Funding • WAC 173-322-090(1), (4-5) 

• WAC 173-322-100(5) 
WAC 173-322-080  Independent remedial action grants 
• 080(1) – Purpose • NEW 
• 080(2) – Applicant eligibility • WAC 173-322-040(2) 
• 080(3) – Application process • WAC 173-322-060(1), (2)(a), (2)(e)  

• WAC 173-322-110(3) 
• 080(4) – Application evaluation and 

prioritization 
• WAC 173-322-070(1) 

• 080(5) – Cost eligibility • WAC 173-322-050(1), (4) 
• 080(6) – Retroactive cost eligibility • WAC 173-322-100(4) 
• 080(7) – Funding • WAC 173-322-090(1), (4) 

• WAC 173-322-100(5) 
WAC 173-322-090  Area-wide ground water remedial action grants 
• 080(1) – Purpose • NEW 
• 080(2) – Applicant eligibility • WAC 173-322-040(2) 
• 080(3) – Application process • WAC 173-322-060(1), (2)(a), (2)(b)  

• WAC 173-322-110(3) 
• 080(4) – Application evaluation and 

prioritization 
• WAC 173-322-070(1) 

• 080(5) – Cost eligibility • WAC 173-322-050(1), (4) 
• 080(6) – Retroactive cost eligibility • WAC 173-322-100(4) 
• 080(7) – Funding • WAC 173-322-090(1), (3), (5) 

• WAC 173-322-100(5), (6) 



  

 

NEW RULE OLD RULE 

WAC 173-322-100  Safe drinking water action grants 
• 080(1) – Purpose • NEW 
• 080(2) – Applicant eligibility • WAC 173-322-040(3) 
• 080(3) – Application process • WAC 173-322-060(1), (2)(a), (2)(c)  

• WAC 173-322-110(3) 
• 080(4) – Application evaluation and 

prioritization 
• WAC 173-322-070(2) 

• 080(5) – Cost eligibility • WAC 173-322-050(2), (4) 
• 080(6) – Retroactive cost eligibility • WAC 173-322-100(4) 
• 080(7) – Funding • WAC 173-322-090(1), (4-6) 

• WAC 173-322-100(5) 
WAC 173-322-110  Methamphetamine lab site assessment and cleanup grants 
• NEW (based on pilot program in the Remedial Action Program Guidelines) 
WAC 173-322-120  Derelict vessel remedial action grants 
• NEW (based on pilot program in the Remedial Action Program Guidelines) 
WAC 173-322-130  Loans 
• NEW (limited loan program based on pilot program in the Remedial Action Program 

Guidelines and replaces the current case-by-case program in WAC 173-322-120) 
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