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Part 1 - Executive Summary

Introduction

This report is required by the Legislature under Engrossed Substitute Senate Bill 6387 which
states that “the Governor, or the Governor’s designee, shall consult with the states that share
water bodies with the state of Washington, with Canada, and with other states that conducted
similar negotiations, regarding issues and strategies in those negotiations and shall report to the
standing committees of the legislature having jurisdiction over water resources by January 1,
2003.

“In conducting the consultation under subsection (c), the governor shall give priority
consideration to interstate issues affecting the Spokane-Rathdrum Prairie aquifer including those
issues affecting a safe and adequate supply of public drinking water, as provided by municipal
governments.”

The governor’s designee, Department of Ecology Director Tom Fitzsimmons was charged with
providing the report. The bulk of the work was delegated to Ecology’s Eastern Regional Office
located in Spokane.

Agreements with other states that share water with Washington

There are two signed agreements between the states of Idaho and Oregon. Each agreements is
fairly limited in scope and represents cooperative efforts to share information or implement an
adjudication decree:

e Pullman-Moscow Aquifer — This agreement is between the Idaho Department of Water
Resources and Washington Department of Ecology regards the coordinated management of
the Pullman-Moscow subterranean aquifer.

e Regulation of water rights between Washington and Oregon in the Walla Walla Basin -
Washington has signed a memorandum of agreement with Oregon regarding the delivery
of water from Oregon to Washington in the Walla Walla Basin.

Consultation with Idaho on the Spokane-Rathdrum Prairie Aquifer

In April 2002, a meeting was held with Karl Dreyer, Director of the Idaho Department of Water
Resources (IDWR), Bob Haynes, Regional Manager of the Idaho Department of Environmental
Quality, other Idaho state staff and Washington Department of Ecology senior staff to discuss
aquifer management options. The group determined that technical information was needed about
the aquifer, especially from ldaho. At least three other formal meetings were scheduled after
April to discuss each state’s requirements, technical information, aquifer data and to delineate
roles and responsibilities. Lead contacts from each state were also selected. They are:

e Hal Anderson — Administrator, Planning and Technical Services, IDWR
e George Schlender — Section Manager, Ecology, Water Resources Program
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A workgroup of stakeholders and agency staff from both states conducted a public workshop
about the Spokane-Rathdrum Prairie Aquifer on June 20, 2002. The workshop was well
attended by the public and local and state agencies. The need for a comprehensive bi-state
aquifer study was a primary outcome from the workshop. An interim steering committee was
established to guide and provide input into the study process and funding management options
and structure.

The interim steering committee is made of stakeholders, state agencies, and local government
from both states and elected officials. This group has provided guidance on aquifer study
structure and the process for public participation. Environmental stakeholder groups have been
very active on aquifer issues and participate in the bi-state aquifer interim steering committee.

Washington has not issued new water rights within the Spokane Rathdrum Prairie Aquifer for
almost 10 years. Watershed planning under RCW 90.82 has been active in the Middle and Little
Spokane Watersheds (which includes the aquifer) since 1998. Ecology is waiting on the
outcome of the planning process to guide its processing of water right applications in
Washington. In Idaho, a moratorium on new water withdrawals was requested by
environmental groups. Public hearings were held in September 2002 and were heavily attended
by the public.

The Idaho Department of Water Resources concluded it had insufficient information on the
technical aspects of the aquifer to issue a moratorium. However, the state did agree to create a
“groundwater management area” and has appointed a committee to review new water right
applications on a case by case basis. This committee is made up of stakeholders from the
environmental groups, local government and agency staff.

The current status regarding discussions about the Spokane-Rathdrum Prairie Aquifer study is:

e Federal funding of the aquifer study is stalled but recent congressional activity may allow
funding in 2003.

e |f federal monies become available, Washington and Idaho may need to supply matching
funds up to $80,000 each as well as staff work and other “in-kind” contributions toward
the first phase of the $3.5 million aquifer study.

e Water resources policy staff in both Idaho and Washington will continue to meet to talk
about organization structure of the study and review actions to date.

e The joint chambers of commerce of the cities of Coeur d’ Alene, Idaho, and Spokane,
Washington, are trying to set up a meeting with local legislators from both states and the
directors of Idaho Department of Water Resources and Ecology to discuss aquifer issues,
details of the study and funding needs. This meeting is expected to occur during the
break in the respective states’ legislative sessions.

Agreements with Canada

Washington has three signed agreements with Canada regarding management and cooperation
of shared water bodies:
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Lake Roosevelt-Columbia River and Tributary Systems which delineates cooperation and
coordination on water quality discharges and large consumptive use withdrawals above 10 cubic
feet per second on the Columbia River or tributary systems to the Columbia River that affect
both Washington and Canada. Most of this agreement is focused on waste discharges in Canada
and not water allocation. However, consultation was initiated in July 2002 surrounding the
Cascade Power Project on the Kettle River in Canada. Agency staff from Washington and
Canada inspected the proposed hydro-power site and discussed water policy issues and
implications. The Cascade Power Project is a river power plant, non-consumptive and should
not come under the agreement. Canada decided to consult with Washington anyway due to cross
border water issues.

Abbotsford-Sumas Aquifer agreement which was signed in October 1996 concerning the
referral of water right applications within the Abbotsford-Sumas aquifer. Very little action
concerning the allocation of water has happened since the agreement was signed. Most of the
activity has focused on water quality issues through the Abbotsford-Sumas Aquifer International
Task Force, particularly controlling the levels of nitrates in the aquifer.

The International Osoyoos Lake Board of Control which is comprised of individuals
appointed from Canada and Washington to implement the orders from of the International Joint
Commission (Canada and United States) regarding the alteration and operation of Zosel Dam
which controls the water levels in Osoyoos Lake. Zosel Dam has been replaced by a new
structure owned by the state of Washington and operated under contract by the Oroville-
Tonasket Irrigation District. The board meets on an annual basis and reports back to the Joint
Commission every year to assure that daily lake levels and flows are kept to assure compliance
with the orders from the Commission.

A review of other states trans-boundary water agreements

Ecology conducted a review of interstate agreements through literature research, Internet
research, proceedings from a recent Gonzaga University Law School seminar on aquifer law
and a recently published book by the American Society of Civil Engineers on water agreements.

There are four established approaches for interstate water allocations:

Suits for equitable apportionment,
Interstate compacts and
Congressional allocation
Cooperative agreements

Awnh e

The most common interstate agreement that exists in the United States West of the Mississippi
River is the compact agreement. There are 22 interstate compacts containing a specific water
allocation formula west of the Mississippi. Ecology’s review of Western states water agreements
indicated several cooperative agreements that have processed between states outside a formal
interstate compact. The cooperative agreement may be a very viable option but requires a good
faith effort from participating states to uphold it in lieu of a binding Congressional compact.

The process for negotiation and approval of interstate compacts follows a five step process:
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3.

4.
5.

Congress authorizes the states to negotiate a compact.

State legislatures appoint commissioners.

Commissioners meet, usually aided by a federal chairman, to negotiate and sign the
agreement.

State legislatures then ratifies the compact.

Finally, the U.S. Congress ratifies the compact.

Recommendations

The following recommendations are made as a result of review of agreements in other states and
consultation with the state of Idaho on the Spokane-Rathdrum Prairie Aquifer:

There does not appear to be a need at this time to negotiate any additional agreements
with bordering states and Canada on allocation of trans-boundary waters. Preliminary
discussions will take place regarding renewal of the operating order (due to expire in
2012) through the Joint Commission on Lake Osoyoos. Current administrative
agreements between bordering states and Canada are working and mostly provide
coordination and sharing of information.

An interstate agreement on the Spokane-Rathdrum Prairie Aquifer is premature at this
time due to the need for a comprehensive study of the aquifer, especially the Idaho
portion.

Federal funding of the Spokane-Rathdrum Prairie Aquifer has been proposed by
Congress and may become available in 2003. Washington will be expected to come up
with matching money and in-kind services. Previous figures for the matching funds were
estimated at $80,000. Ecology will make a budget request to the legislature for the
$80,000 match for the comprehensive aquifer study.
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Part 2 - Existing Agreements with Bordering States and Canada
Agreements with other States that share water with Washington

Washington has signed two water allocation agreements with its border states, Idaho and
Oregon. Each agreement is fairly limited in scope and represents cooperative efforts rather than
allocation of water between the two states. Both agreements do not limit the states from
allocating water but merely share information on which decisions can be made.

Idaho

Pullman-Moscow Aquifer

There is only one signed agreement between Idaho and Washington. This agreement is with the
Department of Ecology and Idaho Department of Water Resources on the coordinated
management of the Pullman-Moscow aquifer. Signed in April 1992, the agreement outlines
coordination measures between the two states and the Pullman-Moscow Water Resources
Committee. The states share information about new requests for water rights within the zone of
influence of the aquifer. Since Ecology has not processed any new water right applications
within the zone of influence of the Pullman-Moscow aquifer area since the agreement was
signed, no applications have been forwarded to the Committee. However, the aquifer Committee
is active and has received grants to further study the aquifer and develop management
recommendations. A copy of the agreement is shown in Appendix 1.

Oregon

Regulation of water rights between Washington and Oregon in the Walla Walla Basin
Washington has a memorandum of agreement with Oregon regarding the delivery of water from
Oregon to Washington in the Walla Walla Basin. Watermasters in both states have agreed to
work cooperatively to regulate water rights consistent with the federal adjudication decree in the
Walla Walla Basin. This agreement is limited in scope to certain streams and water rights in
order to carry out the requirements of the federal adjudication within the Walla Walla basin.
There have been attempts to reach agreements with Oregon to protect instream flows within the
Walla Walla basin but no new agreements have been initiated due to requirements in existing
water code between the states. A pilot program to protect water between the states using trust
water rights and leasing contracts currently is being reviewed. A copy of this agreement is
included in Appendix 2.

Multi-state Agreements (not signed or ratified)

Columbia River Natural Resources Management Compact (Idaho, Montana, Oregon and
Washington)

This compact is not yet in effect and current status is unknown. The compact has not been
approved by Congress. This proposed compact sets up a “Columbia River Governance
Commission” made of six members of each state’s legislature.

The Spokane-Rathdrum Prairie Aquifer

Consultation with Idaho concerning the Spokane-Rathdrum Prairie Aquifer began in April 2002.
The impetus to begin discussions on the aquifer occurred when Idaho received several water
right applications for two power plants. A meeting was held with Karl Dreyer Director of the
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Idaho Department of Water Resources (IDWR), Bob Haynes IDWR Regional Manager, Idaho
Department of Environmental Quality staff and Ecology senior staff to discuss aquifer
management options. A key outcome of the meeting was the need for technical information on
the aquifer, especially in Idaho. Karl Dryer was very adamant that an interstate compact on the
aquifer was premature and that he favored other possible management approaches.

At least three other formal meetings were scheduled after April to discuss each state’s
requirements, technical information, aquifer data sharing and delineate roles and responsibilities.
Lead contacts within each state regarding aquifer policy were also selected. The states also
discussed proposed organizational structures for comprehensive technical study of the aquifer
based on experience with Treasure Valley in Idaho and the Snake River Plain.

A workgroup of stakeholders and agency staff from both states organized a facilitated public
workshop on the Spokane-Rathdrum Prairie Aquifer on June 20, 2002. The workshop was well
attended by the public and local and state agencies. Both Idaho and Washington provided
technical and administrative presentations on the aquifer and water law at the workshop.
Significant public input on policy and technical data needs concerning the aquifer was taken by
the facilitation group and many volunteers. Congressional participation at the workshop through
a phone link was provided by U.S. Sens. Larry Craig (Idaho) and Patty Murray (Washington).
Both Senators displayed support for a comprehensive aquifer study and promised to try and
obtain federal funding. A comprehensive bi-state aquifer study was a primary outcome from the
workshop. An interim steering committee was established to guide and provide input into the
study process. A copy of the agenda and proceedings from the June workshop is attached under
Appendix 3.

The interim steering committee is made of stakeholders, state agencies, local government from
both Idaho and Washington and elected officials. This group has provided guidance on aquifer
study structure and the process for public participation.

The state of Washington has not issued new water rights within the Spokane Rathdrum Prairie
Aquifer for almost 10 years. Watershed planning under RCW 90.82 has been active in the
Middle and Little Spokane Watersheds (which includes the aquifer) since 1998. Ecology is
awaiting the outcome of the planning process to guide its water right processing actions. In
Idaho, a moratorium on new water withdrawals was requested by environmental groups of
IDWR. Public hearings were held in September 2002 and heavily attended by the public. The
outcome of the moratorium process in Idaho is a “groundwater management area.” IDWR ruled
that it had insufficient information on the technical aspects of the aquifer to issue a moratorium.
The groundwater management area will screen new applications on a case by case basis through
a policy committee made up of stakeholders and agency staff.

Current status of the discussions on the Spokane-Rathdrum Prairie Aquifer is:
e Federal funding of the aquifer study is stalled but recent congressional activity may allow
it to be funded in 2003.

e Each state may need to supply matching funds for the $550,000 first phase of the
estimated $3.5 million dollar study. Washington’s share, together with in-kind match of

Page 6



50 percent, is about $160,000. Ecology may need to request legislative funding for
approximately $80,000 to match the state of Idaho to start the study.

e Water resources policy staff between Idaho and Washington will continue to meet to talk
about organization structure of the study and review previous actions to date.

e The joint chambers of commerce of the cities of Coeur d’ Alene, Idaho, and Spokane,
Washington, are trying to set up a meeting between local bipartisan legislators and the
directors of IDWR and Ecology to discuss aquifer issues and the details of the study and
funding needs. This meeting is anticipated sometime during the break in each state’s
respective legislative sessions.

Agreements with Canada

The state of Washington has signed three agreements with Canada regarding management and
cooperation about shared water bodies.

Lake Roosevelt / Columbia River and Tributary Systems

The first is an agreement signed in April 1996 with Kootenai Region of the Ministry of Lands
and Parks regarding coordination on Lake Roosevelt and Columbia River issues. The agreement
delineates cooperation and coordination on water quality discharges and large consumptive use
withdrawals above 10 cubic feet per second (cfs) on the Columbia River or tributary systems that
affect both Washington and Canada. While this agreement has provisions for sharing
information on large water withdrawals between the two countries, the main focus has been on
waste discharges flowing from Canada into the United States. In July 2002, this agreement was
the basis to facilitate a meeting with British Columbia water officials in Grand Forks, B.C., on
the Cascade Power Project on the Kettle River. The Cascade Project is a run of the river power
plant and would be considered non-consumptive under Washington water law. While the 1996
agreement with the Kootenai Region specifies consumption use applications above 10 cfs on the
Columbia or main tributaries, the meeting on the Cascade Power Project was appropriated due to
stakeholder interest in Washington from the Kettle Watershed Planning unit. A copy of this
agreement is included under Appendix 4.

Abbotsford-Sumas Aquifer

This agreement was signed in October 1996 concerning the referral of water right applications
within the Abbotsford-Sumas aquifer. The agreement describes procedures for water allocations
between the shared water body of the Abbotsford-Sumas aquifer in Canada and Sumas,
Washington. There has been little activity on water rights applications since this agreement was
signed. While the Abbotsford-Sumas Aquifer Task Force has been active, their work has
primarily focused on water quality issues within the aquifer, especially nitrates. A copy of this
agreement is included under Appendix 5.

The International Osoyoos Lake Board of Control

The board is comprised of individuals appointed from Canada and Washington to implement the
orders from of the International Joint Commission (Canada and United States) relative to the
alteration and operation Zosel Dam which controls the level of Osoyoos Lake. Zosel Dam has
been replaced by a new structure owned by the state of Washington and operated under contract
by the Oroville-Tonasket Irrigation District. The board meets on an annual basis and reports
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back to the Joint Commission in April of each year to assure that daily lake levels and flows are
kept to assure compliance with the orders from the Commission.
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Part 3 — Review of Agreement and Compacts in other States
Review of other interstate trans-boundary water agreements

There are three established approaches for interstate water allocations:

1. Suits for equitable apportionment
2. Interstate compacts
3. Congressional allocation

It should be noted that in reviewing the agreements, there are other processes existing outside the
federal process described above. These agreements were mainly cooperative instruments
between states or involved formal councils between states. One local example is the Northwest
Power Planning Council which operates in Washington within the Columbia Basin.

Ecology conducted a review of interstate agreements through literature research, Internet
research, proceedings from a recent Gonzaga University Law School continuing legal education
seminar on aquifer law and a recently published book by the American Society of Civil
Engineers on water agreements. Appendix 6 contains a summary of compacts and water
agreements in the Western United States.

Review of research by Dr. Doug Kenney, University of Colorado School of Law

Dr. Kenney has authored several recent publications on interstate water agreements. He was a
speaker at the Gonzaga University law conference held in Spokane in September 2002.
Referenced in a paper presented at the “Law of the Aquifer” conference, Kenney said the most
common interstate water agreement in states west of the Mississippi River is the compact
agreement. There are 22 such interstate compacts containing a specific water allocation formula.

The process for negotiation and approval of interstate compacts follows a five step process:
1. Congress authorizes the states to negotiate a compact.
2. State legislatures appoint commissioners.
3. Commissioners meet, usually aided by a federal chairman, to negotiate and sign the
agreement.
4. State legislatures ratify the compact.
5. Finally, the U.S. Congress ratifies the compact.

A key element in interstate water allocation is the mathematical formula used to apportion flows.
In determining how to apportion water within the mathematical formula, sound science and data
are extremely important to the development of an accepted formula.

Based on Kenney’s research, out of the 22 interstate compacts, only three reference groundwater.
Most states sidestep the issue of ground andsurface water interaction.

Key elements that can be derived from Dr. Kenney’s review of agreements as shown in
Appendix 7 are:
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e Agreements need to consider the political viability in order to survive.

e Agreements should foster a regional perspective and comprehensively look at the
watershed to be managed.

e Membership and participation in the process needs to balance federal and state interests
in the region and address other stakeholder concerns in the watershed.

e There is a significant financial commitment to water negotiations that requires staffing
and technical assistance to be successful.

e The track record of many agreements and organizations to manage water is generally
poor — however, that should not discourage new innovation in the development of
agreements.

Recent interstate agreements relating to groundwater

In December 2002, an agreement was reached concerning groundwater affecting the 1943
interstate compact of the Republican River. This agreement, reached between Kansas, Nebraska
and Colorado, covered groundwater issues after Kansas filed suit alleging Nebraska had
overused their 1943 allocation of the Republican River compact after allowing thousands of
irrigation wells to be drilled and used. A comprehensive groundwater model jointly developed
between Kansas, Nebraska and the federal government will be used to determine groundwater
usage. This agreement is one of the first to address ground and surface water, demonstrating the
need for comprehensive technical data, such as modeling, on which to base decisions.

Review of American Society of Civil Engineers publication on water agreements

The Society recently published a book entitled “Model Water Sharing Agreements for the 21"
Century.” The book describes three different types of processes to reach water agreements. The
book uses a commentary and annotated agreement language process to help develop water
agreements. The guidance from the ASCE publication would be helpful for Washington when
the state is ready to scope proposed agreement structures and benefits of one method versus
another. Regardless of the model that might be chosen to negotiate an agreement, the book
cautions the need for comprehensive water resources assessment. The assessment must consider
surface and groundwater to develop a conceptual model of the basin to define resources
available. This concept of comprehensive technical data is consistent with other experts on
water agreements.

Summary of the review of interstate water agreements and technical literature

Ecology did not do an exhaustive review of all interstate water agreements. The department’s
review of agreement processes and other state agreements focused on what could be obtained
through an Internet search, recent publications and conference data. Information that was found
is summarized below:

e Generally, agreements to allocate water between states have established federal processes
that Washington has little authority to change.

e Agreements and compacts need comprehensive, unbiased technical data to base
allocation decisions and to develop apportionment formulas.
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e Most existing agreements and compacts only look at surface water and rarely mention
groundwater.

e There is some recent agreement data from Kansas and Nebraska that may be useful for
future agreements that Washington may undertake.

e Agreements must have political support and authority to negotiate compacts together
with staff and technical support to be successful.

e There are other processes that exist to allocate water between states and have not been
ratified by Congress. These agreements are cooperative and rely of the goodwill of the
states to be successful.

e There are quasi-federal processes that exist to manage water between states. One such
local example is the Northwest Power Planning Council.

e Examples of agreement language and process outlined within the American Society of
Civil Engineer’s publication on model water-sharing agreements could be helpful for
Washington if we decide to negotiate an agreement.

Recommendations

The following recommendations are made as a result of review of agreements in other states and
consultation with the state of Idaho on the Spokane-Rathdrum Prairie Aquifer:

e There does not appear to be a need at this time to negotiate any additional agreements
with bordering states and Canada on allocation of trans-boundary waters. Preliminary
discussions will take place regarding renewal of the operating order (due to expire in
2012) through the Joint Commission on Lake Osoyoos. Current administrative
agreements between bordering states and Canada are working and mostly provide
coordination and sharing of information.

e An interstate agreement on the Spokane-Rathdrum Prairie Aquifer is premature at this
time due to the need for a comprehensive study of the aquifer, especially the Idaho
portion.

e Upon completion of the technical study of the Spokane-Rathdrum Prairie Aquifer, the
states of Idaho and Washington would have the technical data to begin interstate
negotiations of the bi-state aquifer. The study is expected to take up to three years to
complete.

e Federal funding of the Spokane-Rathdrum Prairie Aquifer has been proposed by
Congress and may come available in 2003. Washington will be expected to come up
with matching money and in-kind services. Previous figures for the matching funds were
estimated at $80,000. Ecology will make a budget request to the legislature for the
$80,000 match for the comprehensive aquifer study.
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BEFORE THE DEPARTMENT OF ECOLOGY
OF THE
STATE OF WASHINGTON

AND THE

) DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF THE )
COORDINATED MANAGEMENT )
OF THE PULLMAN-MOSCOW )
GROUND WER AQUIFER )

INTERAGENCY AGREEMENT

WHEREAS the ground water resource located in the Palouse River/Hangman
Creek basins of Latah County Idaho and Whitman County Washington 1s an
important water source for citizens of both Washington and Idaho and

WHEREAS the Pullman Moscow Water Resources Committee (PMWRC) made up
of representatives from Whitman County Latah County City of Pullman City of
Moscow Washington State University and Unmiversity of Idaho has been
established 1n recogniticn of local concerns for the safety and reliability of
the ground water resource because of continuing declines in ground water
levels 1n the Pullman-Moscow aquifer and

WHEREAS computer-simulated modeling studies sponsored by the PMWRC
indicate that the ground water level declines will continue 1f annual rate of
withdrawal from the aquifer increases and

WHEREAS applications filed in both Washington and Idaho 1n recent years
fur lairge withdrawals of water from the aquifar iidicate the pote—t.al e.ists
for substantially 1increased ground water withdrawals and an associated decline

in ground water pumping levels and

WHEREAS the PMWRC has adopted a coordinated management plan which sets
goals for i1mproved management of the Pullman Moscow aquifer and action plans
aimed at achieving these goals have been adopted by each of the entities
belonging to the PMWRC and

WHEREAS the Director of the Department of Ecology of the State of
Washington 1s charged with the administration of ground water resources to
maintain a safe sustained yield (Revised Code of Washington 90 44 130) and 1s
authorized by Washington law to represent the state 1n matters pertalning to
interstate water rights and water development and
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WHEREAS the Director of the Department of Water Resources of the State
of Idaho 1s charged with the administration of ground water to maintaln
reasonable pumping levels (Section 42 226 Idaho Code) and 1s aucthorized by
Section 42 1805 Idaho Code to represent the state 1n matters pertaining to
1nterstate water rights and water development and

WHEREAS the responsible officials of each state desire to achieve
coordinated management of the ground water resources of the Pullman Moscow
aquifer 1n accordance with their respective state laws and 1n cooperation with
the PMWRC and 1its member entities

NOW THEREFORE IT IS HEREBY AGREED THAT administration of the ground
water resources of the Pullman Moscow aguifer will be 1n accordance with the
adopted Groundwater Management Plan of the PMWRC to the extent that such
plan can be i1mplemented and administered under the laws of each state The
following specitic actions will be taken by the administrative agency of each
state to implement the plan

1 Issuance of new permlts to approprlate ground water and approval of
applications to change existing ground water rights will be guided by the
~ithdrawal limitations in the PMWRC plan  The state administrative agencles
will provide copies of all such applications to the PMWRC for review and
evaluation relative to compliance with the PMWRC plan The decision making
authority rests with the state agency but the recommendations of the PMWRC
w1ll be made part of the official record for each application

2 Applicants proposing significant (as determined by the director of the
state within which the application 1s filed) 1increases 1in withdrawal of ground
water from the Pullman-Moscow aquifer will be required to provide information
on alternative sources of water conservation practlces to be implemented to
reduce the quantity of water withdrawn and similar information needed to
demonstrate compliance with the PMWRC plan

3 Applications for transfer of ground water rights across the state line
will be considered 1n accordance with the applicable laws of each state and
will be guided by the PMWRC plan

4 The daministrative agency of each state will w~ithin the funding
available and the priorities set by the director of each state endeavor to
enforce the applicable laws of each state relative to supervision of
construction and malntenance of wells wunauthorized diversion and use of
water and conservation of water to achieve the goals of the PMWRC plan

5 Within funding specifically available for such purposes the
administrative agency of each state will cooperate 1in studies necessary to
evaluate the ground water resource and i1mprove management of 1t

6 A representative of each agency will be designated by the director of

each agency as responsible for coordination of the agency’s activities with
the PMWRC
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IT IS FURTHER UNDERSTOOD that this agreement 1s effective upon signature
by both directors and accomplishment of such filing notice or approval

requirements as mav be necessary This agreement shall remain in effect until
terminated by written notice bv either partv

pate Mpv \ 8 A9 F«&O(w
(=0R CHUCK CLARKE

DIRECTOR
WASHINGTON DEPARTME

OF ECOLOGY

DATE 4@/«- 2o, [FFz
R KEITH HIGGIN
DIRECTOR
IDAHO DEPARTMENT OF WATER RESOQOURCES
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Appendix 2

// —

MEMORANDUM OF AGREEMENT BETWEEN THE OREGON
WATERMASTER AND THE WASHINGTON WATERMASTER FOR
DELIVERY OF WATER FROM OREGON TO WASHINGTON

IN THE WALLA WALLA BASIN

There are several streams that flow from Oregon to Washington in
the Walla Walla River Basin There is a need for a procedure for
regulating these waters across the state line

A stipulation before the Supreme Court Of The United States,
original No. 17 In Equity was signed by the States of Washington
and Oregon in October 1933 (attached). This document identifies
which inter-state streams will be regulated

This memorandum of agreement (agreement) will outline procedures
for delivering water from Oregon to Washington for certain inter-
state streams The inter-state streams to be regulated are Mud
Creek and 1ts tributaries, East Branch of Mud Creek, Middle Branch
of Mud Creek, Pine Creek and its tributaries, Schwartz Spring
Branch and streanms This agreement 1s to be followed by the
Washington Watermaster and the Oregon Watermaster when regulating
those inter-state streams

When a Washington resident is short of water on any of the inter-
state streams i1dentified 1n the above document, they should first
contact the Washington Watermaster about the deficiency When the
Oregon Watermaster receives a complaint, for lack of water, from
the Washington Watermaster, the Oregon Watermaster will request the
following criteria to be completed, by the Washington Watermaster,
prior to regulating Oregon’s 3Jjunior water rights in favor of
Washington’s senior water rights
The Washington Watermaster will

1 Investigate the complaint and determine that the
Washington resident does have a valid Washington water right and
that 1ts limits 1n quantity and use are not exceeded

2 Identify 1f there 1s a deficiency in the supply of water
at the point of diversion for the proposea use

3 Investigate upstream water users 1n the State of

Washington for over appropriation or 1llegal use without benefit of
a water raight If so, regulate those users

4 Regulate 1n Washington any junior water users upstream
from the complaint and ensure the water 1s used in accordance with
the water right and used beneficially without waste

5 Monitor the water use of the complainant to insure the

water 1s used 1n accordance with the water right and used
beneficially without waste
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Memorandum of Agreement

Washington Watermaster and Oregon Watermaster
Page 2 of 2

April 28, 1992

6 Contact the Oregon Watermaster in regards to the validity
of the complaint, and the findings of your investigation and
regulations

7 Notify the Oregon Watermaster of any shut down in the use
of the water or no further demand, so the Oregon Watermaster can
turn their junior water users back on

Based on a request to regulate certain inter-state streams, and
after the above requirements are met, the Oregon Watermaster will:

1 Investigate upstream users 1in the State of Oregon for
over appropriation or 1llegal use without benefit of a water raight
If so, regulate those users.

2 Regulate 1ts junior water users and deliver the water to
the state line between Oregon and Washington

3 The Oregon Watermaster will only regulate the waters of
the streams stipulated i1n the Supreme Court agreement identified
above Any supplemental water from the Walla Walla River 1in
Oregon, that is diverted to the Oregon users on the subject streanm,
wi1ll not be regulated pursuant to this Memorandum Of Agreement

Mchad I Gaog 428-92

MICHAEL F LADD Date
North Central B P

>

Date
Section Supervisor

Eastern Regional Offaice

Water Resources Program

Washington Department of Ecology
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Appendix 3

Spokane Valley - Rathdrum Prairie Aquifer

Round-Table Discussion
June 20, 2002

Agenda

Shaping the Future of the Spokane / Rathdrum Prairie Aquifer

A Round-Table Discussion to Share Perspectives & Ideas

Welcome and Overview.

9 00 am

9 20 am

Welcome, Background, and Overview from Planning Process Initiator

Representatives
e Jeff Selle, Spokane Area Reglonal Chamber

® Neil Beaver, The Lands Council

Overview of Today’s Agenda
o Emmett Fiske, Facilitator
e Sarah Hubbard-Gray, Facilitator

Our Shared Water

9 30 am

10 30 am

10 50 am
11 05 am

11 35 am

What We Know and Don’t Know About the Aquifer
e Ken Lustig, Panhandle Health District

e Stan Miller, Spokane County Water Quality Program

e John Covert, Washington Department of Ecology

e Brian Painter, Idaho Department of Environmental Quality

Legislative Update / Funding for the Proposed Study

e Senator Larry Craig, Idaho
Break

Similanties and Differences between Idaho and Washington Water
Law

e George Schlender, Washington Department of Ecology

e Dave Tuthill, Idaho Department of Water Resources

Components of a Regional Hydrologic Study
o Chnstian Petrich, Idaho Water Resources Research Institute

June 20, 2002 Agenda Page 1 of 2
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11 50 am  Transitioning to the Afternoon Session
- Questions and process for small group discusston
1 What questions should the proposed comprehensive, bi-state study
answer?
2 What are the best ways to keep stakeholders meaningfully informed and
volved during the study phase?
- Questions and process for providing input at comment stations
3 Who needs to be included i further efforts involving the Spokane /
Rathdrum Praine Aquifer (who are the affected stakeholders)?
4 How can the broader public be effectively informed about the proposed
comprehensive, bi-state study?

¢ Emmett Fiske, Facilitator
e Sarah Hubbard-Gray, Facilitator

12 10pm Lunch

- Senator Patty Murray, Washington, will provide a legislative update via phone
at approximately 12 15 pm

Participant Perspectives.

100pm  Small Group Discussions / Question #1 (Round 1)

145pm  Small Group Discussions / Question #2 (Round 2)

225pm  Comment Stations / Questions #3 and #4 (Round 3)

305pm  Break

320 pm  Shanng of Participant Perspectives (Break-Out Presentations)

340pm  Moving from Today mnto the Future (Next Steps)

400pm  Provide Written Evaluations of Today’s Session

410 pm Adjourn

June 20, 2002 Agenda Page 2 of 2
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Appendix 4

INTERAGENCY MEMORANDUM OF UNDERSTANDING
BETWEEN
THE STATE OF WASHINGTON
DEPARTMENT OF ECOLOGY
EASTERN REGIONAL OFFICE

AND
THE PROVINCE OF BRITISH COLUMBIA

MINISTRY OF ENVIRONMENT, LANDS AND PARKS
KOOTENAY REGION

This two party agreement 1s made and entered mto by and among the Department of Ecology,
herewnafter referred to as “Ecology” and the Mistry of Environment, Lands and Parks
heremafter referred to as “BC Environment
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Whereas, the Environmental Cooperation Agreement of May 7, 1992 between the
Province of British Columbia and the State of Washington, mandated coordinated action
and information sharing between the State and the Province on environmental matters of
mutual concern and the establishment of Task Forces to address 1ssues of major

environmental significance

Whereas, environmental pollutants in the international boundary portion of the Columbia
Ruver drainage can travel across the border and may be a source of concern to the parties
to this MOU and area residents,

Whereas, Ecology and B C Environment are parties to a formal Memorandum of

Understanding regarding information sharing on air emission sources (April 14, 1994)

Whereas, the Lake Roosevelt Water Quality Council which provided a forum for Ecology
and B C Environment to cooperate on water quality 1ssues related to Lake Roosevelt and
the Upper [Lower] Columbia River ceased operation 1n September, 1995 as a planning

and coordinating body

Whereas, at the June 9, 1995 meeting of the British Columbia/Washington
Environmental Cooperation Council, B C Environment and Ecology managers were
directed to prepare a Memorandum of Understanding to assure continued coordination
and cooperation relative to major environmental 1ssues within the international portion of

the Columbia River drainage
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Whereas, the regulatory/oversight responsibilities over waste discharges rests primarily
with Ecology and B C Environment as the regulatory agencies of the State and the

Province

Therefore, B C Environment and Ecology hereby enter into this Memorandum of

Understanding, hereafter called the MOU

This MOU incorporates by reference the four party MOU on Air Quality between the
State of Washington Department of Ecology, The State of Washington Northwest Air
Pollution Authority, The Province of British Columbia Ministry of Environment, Lands
and Parks, and The Greater Vancouver Regional District, as 1t applies to this portion of

the Columbia River drainage

B C ENVIRONMENT AND ECOLOGY, MUTUALLY AGREE TO

mn accordance with section III a) of attachment 1, provide timely prior notification of

proposed discharges to the water or land which have significant potential for cross
boundary water quality impacts

® 1n accordance with section III b) of attachment 1, provide timely prior notification of
proposed significant consumptive water use

® 1n accordance with section III ¢) of attachment 1, provide an opportunity for comment
on planning activities that may have trans-boundary impacts

® 1naccordance with section III d) of attachment 1 provide timely notification of

significant spills to the Columbia River including tributary streams
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® 1n accordance with section III e) of attachment 1, share air and water quality

monitoring data

® 1n accordance with section I1I f) of attachment 1, provide the opportunity for trans-

boundary public comment on proposals under consideration by the agency with

Jurisdiction

® 1n accordance with section III f) of attachment 1, jointly facilitate public information

sharing meeting upon mutual agreement of need

® specify appropriate contacts within each agency to facilitate timely sharing of

information

Statutory Powers

Nothing 1n this Memorandum of Understanding shall be construed as affecting or limiting

the legislative or statutory powers of the signatories to this memorandum

Termination

The period of performance of this MOU shall commence on the date 1t 1s signed by both

parties and remains 1n effect until terminated by either or both of the parties by way of 30

days prior written notification

IN WITNESS THEREOF, the parties execute this agreement

oyt
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I

II

ATTACHMENT 1
SCOPE OF WORK
PRIOR CONSULTATION AND INFORMATION SHARING
ON
ENVIRONMENTAL ISSUES

Coordination and Cooperation
Aur and water quality are 1ssues of mutual concern to both parties in this agreement
Because point and nonpoint sources of contamnation on one side of the international
boundary have the potential to impact environmental quality on the other side, 1t 1s
imperative that regulatory agencies in both Washington and British Columbia
coordinate their regulatory actions and cooperate 1n sharing relevant environmental
quality information necessary to ensure environmental protection as provided by both
junisdictions To this end, this MOU 1s entered into by the agencies on both sides of
the border with the most direct regulatory impact on cross-boundary environmental
quality 1ssues These are the British Columbia Ministry of Environment, Lands and
Parks and Washington State Department of Ecology This MOU addresses the roles
and responsibilities of these agencies 1n consulting with each other early in the
application process concerning significant environmental permuits, licenses,
monitoring and planning activities

Geographic Area of the Scope of Work

The area of work encompasses the international portion of the Columbia River

drainage defined as the main stem Columbia River between Grand Coulee Dam and
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Hugh Keenleyside Dam and the Pend Oreille River within Washington State and

British Columbia

III Elements of Prior Consultation and Information Sharing

There shall be prior consultation and information sharing concerning environmental

activities between B C Environment, Kootenay Regional Office (Nelson) and

Ecology, Eastern Regional Office (Spokane) as follows

a)

b)

©)

Wastewater Discharges/permits — At least thirty (30) days prior to the 1ssuance,
re-1ssuance of a permut, or significant modification (significant being defined 1n
accordance with normal business practices followed by the regulating agency) of
an existing waste discharge permit that may affect the international portion of the
Columbia River dramage, the parties will submit a complete application package
to each other for review and comment The permitting agency shall provide a
copy of the final permit and upon request, the Responsiveness Summary
(technical report) of the reviewing agency Discharges of effluent to ground that
may adversely affect the cross boundary surface or ground water quality shall also
be included 1n the review and consultation process

Consumptive Use of Water — at least thirty (30) days prior to the 1ssuance of
significant (1n excess of 10 cfs) permanent consumptive water rights that could
effect cross border stream flow, the permitting agency shall provide application
information to the reviewing agency for comment The final decision will be
copied to the reviewing agency

Water Drainage Basin Planning — From time to time, water drainage basin

planning activities may be contemplated for a basin located within the geographic
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d)

area of this MOU If in the opinion of the planning agency there will be cross-
boundary impacts, the jurisdiction affected by the planning activities or decisions
will be offered the opportunity to review and participate in the planning process
Emergency Spill Response — In addition to formal notification procedures,
Ecology and B C Environment will continue informal early notification of spills
to the ternational portion of the Columbia River drainage

Data Exchange — Upon request, all available environmental data from the
international portion of the Columbia River dramnage within the possession of
either party to this agreement will be shared between the agencies

Public Involvement — Either agency may have the lead responsibility for
approving environmentally significant projects or activities that have the potential
to cause cross border impacts Upon the request of either B C Environment or
Ecology, the public within the geographic area of this agreement, will be given
the opportunity to review and comment 1n writing or verbally on a proposal under
consideration by the agency with jurisdiction B C Environment and Ecology
agree to jointly facilitate public information sharing meetings as the need arises
The location of these meetings wall alternate between British Columbia and

Washington State

11
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APPENDIX to April 12, 1996
BRITISH COLUMBIA/WASHINGTON
MEMORANDUM OF UNDERSTANDING

MEMORANDUM OF AGREEMENT
Related to
REFERRAL OF WATER RIGHT APPLICATIONS

Between the
State of Washington
as represented by the Department of Ecology,
herein called “Ecology”

and the
Province of British Columbia

as represented by the Minister of Environment, Lands and Parks,
herein called “the Ministry”

October 10 1996
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RECITALS

WHEREAS, the Environmental Cooperation Agreement of May 7, 1992, between the Province
of British Columbia and the State of Washington, proposed consultation and information sharing
between the State and the Province on environmental matters of mutual concern, including water
resource management 1ssues such as water resource allocation,

WHEREAS, the Memorandum of Understanding of April 12, 1996 between Ecology and the
Ministry provides for the development of subject-specific Memoranda as Appendices to the
Memorandum of Understanding

WHEREAS, jurisdiction over water resource allocation of waters of the Province and the State
rests, respectively, with the Province and the State, subject to the exercise of any existing
applicable aboriginal and treaty rights, 1n the case of the Province with First Nations as
recognized and affirmed 1n Section 35 of the Canadian Constitution Act of 1982, and 1n the case
of the State with Native Tribes as recognized by the Congress of the United States and by the
State of Washington,

WHEREAS, 1n the exercise of that jurisdiction particular regulatory schemes have been put in
place n the Province and the State, and these schemes are administered by provincial and state
agencies, the Ministry and Ecology respectively,

WHEREAS, a Memorandum of Agreement was considered to be the most effective means to
provide for consultation and information sharing between the Ministry and Ecology on water
resource allocation by officials of those agencies, where such allocation has the potential for
significantly impacting water quantity across the border

THEREFORE, the Ministry and Ecology enter nto this Memorandum of Agreement, hereafter
called the MOA

IT IS THE PURPOSE OF THIS MOA TO

1) Define the respective roles and responsibilities of the Ministry and Ecology to provide for
timely prior consultation on water quantity allocation permits, and

2) Specify procedures, schedules, and appropriate contacts within each agency to facilitate the
timely sharing of the above information
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IT IS MUTUALLY AGREED THAT

1 Statement of Work

101 The Ministry and Ecology agree, in order to provide for timely consultation between them
prior to water resource allocation by officials of those agencies where, n the judgement of the
administrating agency, such allocation may have the potential for significantly impacting water
quantity on the other side of the border, to

(a) provide information to the other party in accordance with the Scope of Work, which 1s
attached to this MOA and forms part of 1t, and

(b) consult with the other party

on any licence or permit application for water quantity allocation which 1f granted, could
potentially significantly impact water quantity on the other side of the border

2_Term

2 01 This MOA will take effect commencing on the date this MOA 1s signed by both parties and
will remain 1n effect for a period of three years, when 1t shall be subject to review and
renegotiation, unless 1t 1s terminated earlier by either of the parties

3 Termination

3 01 Exther party may terminate this MOA by giving 30 days written notice of termination to the
other party

4_General

4 01 This MOA 1s not intended to constitute a contractually binding relationship between the
parties
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IN WITNESS THEREOF, the parties execute this agreement

A duly authorized representative of the A duly authorized representative of the
Munister of Environment Lands and Parks Durector of the Department of Ecology
on behalf of Her Majesty the Queen for the State of Washington

in Right of the Province of British Columbia

/7 / i A
- o C’ /"."’ y ;}' SO s
Narme £ {,:;,{m’//? %ﬂ‘f’féﬁ?« Name _ o 4%
7
Ttk /{ﬂg/ .f;f;)w'ﬁ ,Z:’x/z(,«;];i Title _/@,’;:wz/g’,'}/o/ e
vae g Aol s6 1004 Date Ol 1 fF04
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II

SCOPE OF WORK

PRIOR CONSULTATION AND
INFORMATION SHARING
REGARDING WATER RIGHTS ALLOCATION

Coordination and Cooperation

Water quantity allocation 1s a cross-border 1ssue Because water resource development on
either side of the border can have a significant impact on water availability on the other
side, 1t 1s imperative that the Ministry and Ecology

(a) coordinate reviews to facilitate decision-making on applications involving water
rights allocation, where the water allocation applied for has the potential for significantly

impacting water quantity across the border, and

(b) cooperate 1n sharing relevant water quantity information necessary to provide
management of those water resources

Elements of Consultation

In addition to the referral procedures normally followed, Ecology’s Shorelands and Water
Resources Program, Northwest Regional Office Section, will send all surface water,
ground water, and reservotr applications for permit and applications for change of water
right to the Ministry when the point of withdrawal, point of diversion, or place of use
specified 1n the application 1s within or on the exterior boundaries of the Abbotsford/
Sumas Aquifer as outlined 1n the attached plan (1 82,500 scale) Ecology will provide the
Munsstry a copy of the application form and a copy of the appropriate USGS quadrangle
sheet or Metsker map, indicating the location of major project features such as points of
diversion, nature of the works proposed, and other information normally subnutted with
the application All applications will be sent to the Regional Water Manager, Lower
Mainland Regional Headquarters, Ministry of Environment, Lands & Parks

In addition to the referral procedures normally followed, the Ministry will send to
Ecology all surface water licence applications and water licence amendment applications
when the point of withdrawal, point of diversion, or place of use 1dentified in the
application 1s within or on the exterior boundaries of the Abbotsford/Sumas Aquifer as
outlined 1n the attached plan (1 82,500 scale) The Ministry will provide Ecology a copy
of the application form and a copy of the appropriate NTS, BCGS or cadastral map,
indicating the location of major project features such as points of diversion, nature of the
works proposed and other information normally submitted with the application All
applications will be sent to the Supervisor, Shorelands and Water Resources Program,
Northwest Regional Office, Department of Ecology
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Apphications which meet the requirements 1dentified above will be transmutted by the
Ministry or Ecology to 1ts counterpart at the same tume that notice for comment 1s
provided to other interested parties Upon receipt of the application, the Ministry and
Ecology will have 30 days for review and comment If necessary, the Ministry and
Ecology may request additional time for review and comment on any application

Comments from the Ministry and Ecology should be substantive i nature, 1 ¢, they
should relate specifically to impairment of the aquifer’s safe sustaining yield, impairment
of existing rights, or to fish and wildlife biology or habitat impacts Current information,
based on a field investigation, 1s preferred Projected effects should be quantified to the
extent possible If either agencies’ staff does not fully understand the reviewer’s
comments, he or she should contact the reviewing agency for clarification When findings
significantly deviate from the substantive comments provided by the reviewing agency, a
copy of the findings will be provided to the reviewing agency

Information Sharing

Subject to applicable public disclosure, freedom of information, and protection of privacy
laws, the Ministry and Ecology commut to freely sharing and exchanging information on
water licences/permits and water licence/permit applications under consideration

Subject to applicable public disclosure, freedom of information, and protection of privacy
laws, the Ministry and Ecology commut to freely sharing and exchanging information on
regional studies pertaining to water availability and development of water resources
within or on the boundaries of the aquifer
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Appendix 6

Cross State Water Agreements, Interstate Compacts, and
Transhoundary Agreements of the Western United States

There are three ways 1n which controversies 1nvolving waters shared between states can
be solved m the United States These are

Direct legislation by Congress,

A suit by one state against another m the U § Supreme Court,

A compact between states, approved by Congress, when necessary
Less formal agreements

a2 B o

The first method 15 hmited as Congress has hittle power to mterfere between states
Congress 1s only pemutted within its constitutional powers, which are himiting themselves

The second 1s aliowed by Article I1L, Section 2 of the U S Constitution  Each state has
the right to seek amends from legal wrongs before the Supreme Court  One problem with
this course of action 1s that all problems between states are often not capable of judicial
determination  Another downside 1s the difficulty of setting judgments against a state, which
15 not subject to the Jaws and actions of another state  This usually necessitates Federal
arbitratton of enforcement

The third method provides for discussions outside of a formal court setting  Those
knowledgeable m the subjects at hand are able to convene 2nd form a compact, i the hopes
that all mvolved can come to a shared understanding and find a mutually beneficial solution

TR S AR S g U e L L E e S A i ek kkkdd gk Rk R RS

Agreenents between Washmgton and Canada {and other states?)

1 Interagency Memorandum of Understanding Between The State of Washmgton
Department of Ecology Eastern Regional Office and The Province of British
Columbiz Mimistry of Environment, Land and Parks Kootenay Regton  The purpose
of this agreement 1s to coordinate the actions between the State of Washington and the
Province of British Colombia on 1ssues of environmental signficance
e The area of work 1s the international portion of the Columbia River drainage (the

main stem of the Columbia Raver between Grand Coules Dam and the Hugh
Keenleyside Dam, and the Pend Oreille Ruver withm Washington State and British
Columbna)

« Tunely notification will be given prior to discharges of water or discharges of land?
iand, which may have a potential for cross boundary water quality impacts
Nottfication will be given prior to any sigmificant consuniptive water use
Notification will be given 1f any significant spills occur to the Columbia River and
any of its tnibutanes

= Arr and water quality momtoring data will be shared between Washington State and
the Province of British Colombia
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o Washington and British Colombia will coordinate their regulatory actions and share
any wnformation, which 15 necessary 1o protect the envirorenent

« Washington and BC must notify each other 30 days before the 1ssuance of ny water
night for consumptive use of water 1n excess of 10 cubic feet per second that could
affect the stream flow across the border The reviewing agency {which the reviewing
agency—the entity not making the water nghts decision?) will comment and ---this
imphes that one state can veto the water nght---ts that true? make a final decision

»  Water drainage basin planning activities may be considered withn the area of work
descrbed in this MOU

Memorandum of Agreement between whom Related to Referral of Water Right

Appheations October 10,1996 This MOA will remam m effect for a pertod of three

(3) years, at which time 1t may be reviewed and either renegotiated or termmated  Esther

party may terminate the agreement with a 30 day written notice of termination  The

purpose of this memorandum 1s 10

e Coordimate dectsion-making reviews on apphcations for water rights, when the
allocation may 1mpact the water quantity across the border
Share water quantity information, which will manage the water
Ecology’s Shorelands and Water Resources program from the Northwest Regional
Office, will send all surface water, groundwater, and reservowr appheations (for
permut or for change), to the Ministry, when the point of withdrawal, diversion, or
place of use 15 within the boundary of the Abbotsford/Sumas Aquifer, as described 1n
this Agreement

¢ The Mumstry wilt send all surface water hicense applications and amendments to
Ecology, when the pomt of withdrawal, diversion, or place of use 13 within the
Abbotsford/Sumas Aquifer boundary '

+ Upon receipt of the apphcation(s), Ecology and the Ministry have thurty (30) days for
comment and review Comments must refate to the imparment of the aquifer’s yield,
mmpairment of existing rights, or to fish and wildhfe impacts

Abbotsford-Sumas Aquifer International Task Force The 1992 Environmental
Cooperation Agreement between British Colombia and Washington State created this
Task Force to coordinate groundwater protection 1n the aguifer area  The Task Foree
has three working groups  Information Development and Coordination, Management of
Activities Threateming the Aquifer, and Legislation and Pohicy Advice The Task Force,
thus far, has

s Defired parameters of the aquifer, mcluding its size, shape, catchment area, and
hydrologic and Hydrogeologic boundanes

Determmed land use 1ssues

Identified water resource 155ues

Identified health 1ssues

Received technical data

Ident:fied educational needs

The Task Force focuses on water quality and quantity 1ssues, and coordination efforts
towards protecting the aquafer from contamination  There are a number of members of
the task force From Bntish Columbia, they are  Agriculture and Agn-Fodd Canada,

® 0 & & 2
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Environment Canada, Heath Canada, Mimstry of Agriculture, Fishenies, and Food, BC
Environment, Mimstrey of Health, Sto Lo Nation (Indian Tribe), Crty of Abbotsford,
Central Fraser Valley Regional District, and Project Enviro-Health  From Waslungton
U S Environmental Protection Agency, U § Natural Resources Conservation Service,
US Geological Society, WA Department of Agnculture, WA Department of Ecology,
WA Department of Health, WSU Cooperative Extension, Nooksack Indian Nation,
Lummi Indian Nation, City of Sumas, and Whatcom County

Colorado Compacts and Agreements

Streams leaving the borders of Colorado, directly impact the econommes of eighteen

bordering states, and the Republic of Mexico  Colorado has one-twentieth of its tand under
irigation, providing much of the state’s economic wealth  The state of Colorado 1s directly
imvolved 1n nine interstate compacts, two U § Supreme Cowrt decrees, one interstate agreement,
and one mternational treaty

Colorado Interstate Compacts

1

Colorado River Compact {Arizona, Califorma, Colorado, Nevada, New Mexico, Utah,

and Wyommg] November 24, 1922 The purpose of this compact 1s to secure agricultural

and mdustria} development of the basm, present and fusture, to ensue the mutual

recogmtion among states of one another’s laws, customs, and mstitutions, and to provide

equitable divisions of waters of the Colorado River The important outcomes from this

compact are as follows

+  Dhvides the Colorado River basm 1ato & Lower Basin (Cahforma, Anzona, and
Nevada), and an Upper Basm (Colorado, Utah, New Mexico, and Wyoming) at Lee
Eerry, Arizona

e Allows each basin 7 5 nuthon acre-feet per year for consumptive use and aliows the
Lower Basin to mcrease 1ts consumpfhive use by 1 mallion acre-feet per year

s Mexican allocation comes first from surplus waters above 1ts 15 nullion acre-feet per
year and secondary obligation equally between the two basing

» States that the Upper Basin wiil divert 75 nullion acre-feet n each consecutive 10-
year perad to the Lower Basm

s Subordinates navigation use to domestic, agnienlture, and power uses, and power use
to domestic and agricultural purposes

La Plata River Compaet [Colorado and New Mexico] November 27, 1922 The
purpose of the compact 1s to equally distribute the waters of the La Plata River The
compact can be mod:fied or termnated by mutual consent from both states  Important
nrovistons include

+ Colorado shall operate two gauging stations on the La Plata River, the Hesperus
station and the nterstate station near the state line, operated between February 15 and
Decenber }

« Between these dates each state has fufl use of water when the mean daity flow of 160
cfs or more passes by the interstate station  On all other days Colorado must deliver
half of the mean flow at Hesperus to the mterstate station for the preceding day, not to
exceed 100 cfs Water can be distributed o each state 1n alternate penods m keeping
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wiih this schedule when the flows are so low that greater beneficial use can be
obtained, a5 determined by state engineers from each state

Flow at the Hesperus station shall be the river flow at that station with the addition of
the amount of concurent diversions above thus stanion  The flow at the miterstate
station shall be the river flow here plus one-half the diversions of the Enterprise and
Pioneer Canals, plus all diversion in Colorado for use in New Mexico

3 South Platte River Compact [Colorado and Nebraska] April 27, 1923 The compact
attempts to remove all controversy between the states with respect to the South Platte
River The compact can be modified or termemnated by mutual consent from both states

L

The fiow of the river 1s the measured flow at Julesburg in addition to the mflow
below this station and the above diversion works of the Western Irngation Dastrict in
Nebraska .
The “Upper Section” is the portion of the South Platte in Colorade upstream of the
west boundary of Washington County and the “Lower Section” 15 located between
the west boundary of Washmgton County and the state line

Logdepole Creek 1s divided at a poins two (2) mules north of the state ine  Nebraska
has exclusive use of the waters of the creek above this pomt and Colorado has
exclugive use below this point

Between October 15 and Aprii 1, Colorado has fufl use of all waters m the Lower
Section, pius 35,000 acre-feet less the amount diverted by the South Divide Canal

- under s appropriation date of December 17, 1921 Also between these dates, if the

nterstate station :s below a mean flow of less than 120 cfs, those Colorado diverters
Jumor to June 14, 1897, shall not divert from the Lower Section

Colorado waives any objections to the diversions of waters m Colorado for use m
Nebraska from the Peterson Canal or other canals 1n the Julesburg Irrigation District
Any and alt deficiencies in delivery of waters from neglect of the state of Colorado
shail be made up withia 72 hours

4 Reo Grande Compact [Colorado, New Mexico, and Texas] March 18, 1938 The
compact equaily apportions the waters of the Rio Grande above Ft Quitman, Texas, and
reviews of nonsubstantive changes w1 the compact can be considered every 5" year The
schedule of the Compact can never be changed as a result of an increase or decrease of
the dehvery of water to Mexico

The Rio Grande “Basin™ 1s all temntory draned by the Rio Grande and 165 tnbutanes
in Colorado, New Mexico, and Texas

The Comnussion must maintam and operated seven {7) gauging stations

If the closed basm 1s used for delivery of water to the Rio Grande, the water cannot
contam 1 excess of 45 percent sod:um 10ns 1n the total positive 1on count, when the
total dissolved sohds exceed 350 ppm

Colorado must deliver at Lobatos the sum of the delivery schedules for the Congjos
Raver and the Rio Grande less 10,000 acre-feet

There can be no imcrease n reservoir storage constructed after 1929 when there 1s iess
than 400,000 acre-feet of usable water m project storage, and dunng Japuary of any
year, the Commussioners from either Texas or New Mexico can release water from
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reservoirs constructed after this date i the amount of the accrued delnt of erther/or of
these states

Delivery credits and debits of Colorado are computed annually, and cannot exceed
100,000 acre-feet except by holdover storage in reservoirs constructed after 1937
Colorado will retain water n storage at all tunes to the exient of their debst

If spull occurs 1 any year, acerued credits are reduced by the credit held by both
states and they both do not have delivery obhgation  When there 15 spill of usable
water, debus are canceled Debits are also reduced proportionally to minimum
unfilled capacity of project storage capabilities

Legislative declaration — repeal  Affective July 1, 2003, new withdrawals of
groundwater affecting the confined aquifer system (undertymg portions of the San
Luzs valley) can myure existing water rights and increase the burden of Colorado’s
scheduled deliveries under ftus compact Any well permit apphcation mvolving new
groundwater withdrawals that affect the rate and/or direction of water moving n the
aquifer system must get a judicially approved plan, which will be given by the state
engineer and subject to the requirements of rules made for the withdrawal of such
groundwater These rules will be based on a study of the aquifer and made known
before July 1, 2003 The state engineer and the Colorado water conservation board
will proceed with diligence to complete the needed studies  The state engimeer will
recogmze that unappropriated water 1s not made available and that the resulting
reduction of water will not myure the water consumption of nonirrigated vegetation

5 Republican River Compact [Colorado, Kansas, and Nebraska] December 31, 1942
The compact provides the most efficient use of waters for many purposes for benefical
consumptive use, and for the control of floods

Allocation s based on the average, annual virgin water supply i the respective
streams

Kansas allocates on a 190,300 acre-fest per year of beneficial use, Nebraska on
234,500 acre-feet per year, and the Colorado on 54,100 acre-feet (North Fork of the
Repubizcan—l(),()()() acre-feet, Anikaree River-15,400 acre-feet, South Fork of the
Republican-25,400 acre-feet, Beaver Creek-3,300 acre-feet, plus all waters of the
Frenchman and Red Willow Creeks 1in Colorade)

There 15 no debit or credit system, but readjustment of historical, annual flows can
have provisions made on them 1f they vary more that 16% from those in the compact
Reallocations are made on these flows

An expert from the University of Nebraska said on a scale of 1 to 10, the effect of
groundwater pumping on the Republican River flowsssa 1 However, 1z 1996, an
assessment of the relationship between groundwater and surface water was imhated,
to decide +f regulations should be adopted to manage hydrolegically connected areas
The Nebraska Legislature has given the Natural Resource District (NRD) the
authority to temporarily suspend the construction of new wells, winch would pump
more than 50 gpm This can last ne more than five (5) years and can apply to the
whole NRD orto a smaller area (1 e the aquifer) This would allow for a study of the
relationship between the groundwater and surface water to be conducted without
further worsening of the problem The suspensions may be lifted after the study was
completed It was suggested that the Department of Water Resources receive
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$225,000 m each of the next two years to address this subject, and for an additional
$330,000 be recerved for funding a Repubhican River water management mutiative to
the Southwest Nebraska Resources Conservation and Development, Inc

6 Costilia Creek Compact [Colorado and New Mexico] September 30, 1994 (Amended

February 7, 1963) Ths compact equalizes the division and benefits of the waters of
Costilla Creek to place equal basis m both states for the most efficient utilization of
water It adjusts the past jurisdictions of the states over wrigation works diverting and
storimg water m one state for use m both, and provides for integrated operation of existing
and prospective irmgatton facilities 1n both states
o The compact defines an rrigation season as May16-Sept 30, and a storage season
Oct 1-May 15, prohibiting diversions dunng the storage season
Establishes a duty of water of one (1) cfs for each 80 acres of urigated land
Provides for a calculation of a safe vield before water delivery each year, estabiishing
schedules of delivery to each state based on the water available '
» Involves the relmquishment of Colorado rights and the change of decreed amounts

Upper Colorade River Compact [Arizona, Colorado, New Mexico, Utah, and
Wyonung] October 11, 1948 The compact provides for the equal distnibutior: of waters
from the Upper Basm and the obhgations of each state with respect to the amounts of
water requnred to be delivered at Lee Ferry by the terms of the Colorado River Compact
It aiso secures the development of the Upper Basin, both agriculturaily and mdustrally
The compact states that the waters of the Upper Basin be apportioned as follows Anzona
— 50,000 acre-feet per year, and of the total beneficial consumpttve use less than the
50,000 acre-feet per year to Anzona, Colorado recetves 5T 75%, New Mexico — 11 25%,
Utah ~ 23 00%, and Wyommg — 14 00% These percentages are based on the atlotments
of man-made diversions, and beneficial use 15 the basis and the Timit of the right to use
These amounts shall not be exceeded by any state during any water year when 1t would
deprive another state of 1ts use  The compact apportions the waters of the Little Snake
River between Colorado and Wyomsng, the waters of Henry's Fork (tributary of the
Green River between Utah and Wyomiag), the Yampa River between Colorade and Utah,
and the San Juan River system between Colorado and New Mexico

Arkansas Ruver Compact [Colorado and Kansas] December 14, 1948 The compact

equally divides the waters of the Arkansas River between Colorado and Kansas, and the

henefits from the construction of the John Martin Reservoirr A conservation pool at the

reservorr would benefit both states, both upstream and downstream of the dam  The

Arkansas River would be protected from being depleted mn erther quantity or availability

+ From November | to March 31 all water entening the reservoir wall be stored up to
maxmmum capacity of the pool, but Colorado can release inflow up to 100 cfs, if there
1s no waste therefore From April 1 to October 31 all water will be stored except
when Colorado users are operating under decreed prionities and when the state
demands rrver inflow relgase up to 500 ¢fs, and when Kansas demands imflow release
between 300 and 750 cfs, regardless of Coloradoe releases  Simultaneous releases
shall not exceed 1250 ¢fs  Separate releases will not exceed 750 cfs for Colorado or
560 cfs for Kansas unless authonzed by the Compact Administration  When the
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conservation pool 1s less that 20,000 acre-feet, Kansas releases will not exceed 400
cfs, or 1000 cfs for concurrent releases

¢ Kansas 15 not entitled to releases when Colorado reverts to admumstering decreed
priorities

+ Colorado users above the dam are not affected by priorities below the dam when
water 15 available mn the pool

9 Amnmmas-La Plata Project Compact [Colorado and New Mextco] June 7, 1969 The

purpose of the conipact 1s to put 1nto operation the Amimas-La Plata Reclamation Project
It gives New Mex:ico the right to divert and store water from these two nivers for users of
Project water, providing that the uses are within New Mexico’s allocation 1 the Upper
Colorado River Compact

Colorado Agreements

1

Pot Creek Memorandum of Understanding [Colorado and Utah] Apnl 1, 1958 The
purpose of thus agreement 15 to develop equal drvisions of waters from Pot Creek between
the two states The states agree {o appoint a water commmsstoner to admimster withm
both states, with Colorado paying 20 percent of his/her expenses [t establishes a
schedule of prionties for the use of water m1 both states and defines a perrod (May 1 of
cach year) before which direct drversions cannot be exercised  Both states agree that a
Compact would be developed after a workable system 1s agreed upen

$and Creek Memorandum of Agreement [Colorado and Wyonung] March 13, 1939
(Revised August 7, 1997) The agreement agrees to allocate the waters of Sand Creek
with the priority water nghts u: each state It entitles Wyoming water nights to 50 68 ¢fs
prior to the diversions of the Colorado ditches It linmts the drversions of the Wilson
Supply Drtch and the Sand Creek Ditch to amounts i excess of that allocated to
Wyommeg In 1997, 1t was amended to require 40 ¢fs to be delivered to the state hine by
Colorade for seven days prior to the start of the srrigation season  Afterwards Colorado
must deliver 35 cfs, when available to the state line for irrigation, 1f needed by Wyoming

Nevada Compacts and Agreements

Nevada Interstate Compacts

1

Califorma-Nevada Interstate Compact {Nevada and Califormal July, 1968 (Ratified by
Caltforrua m September 1970 and Nevada 1n March 1971} The compact provides for the
diversion of the waters of Lake Tahoe, and the Truckee, Carson, and Walker Rivers [t
created the Tahoe Regional Plannmg Agency (TRPA) 1o manage land-use planning and
environmental 1ssues 1 the Lake Tahoe Basi They allow for a maxamum ansnual total
drversion from all water sources of 34,000 acre-feet, 23,000 acre-feet per year allocated
to Cahforma and 11,000 acre-feet per year to Nevada The tenns of this compact have
been accepted under individual state legislation, but was never rattfied by Congress
because of a plirase which stated that the waters used by the federal government was to
be agamst the use of the state mn which 1t was made

2 Colorado River Compact {described previously)
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Nevada Agreentents

1 Prelimmary Settlement Agreement (PSA) [Nevada] May 23, 1989 The Pyramud Lake

Pamte Tnbe of Indrans and the Sierra Pacific Power Company came to agreement to store
the water rights of the Power Company m federally operated reservours along the Truckee
Raver in Califorma when 1t 15 not needed for municipal and mdustrial uses  In exchange,
excess water in storage 1s used for fishery purposes, except during times of drought  The
power company also gives up its 11ght o use single-use hydroelectric flows in the
Truckee River

Tahoe-Prosser Exchange Agreement [Nevada-Califormaj June 1959 Waters released
from Lake Tahoe for mummum mstream flow, 50 cfs in winter and 70 ¢fs 1n sununer, and
when flows from Lake Tahoe, which are not necessary due to normal flows m the river,
can be stored n the Prosser Reservoir to be used and released at other times  This water
15 referred to as “Tahoe Exchange Water”

Tri-Partite Agreement [Lahontan Valley, Nevada] November 26, 1948 The Stillwater
National Wildhfe Management area, under this agreement, would be developed,
operated, and mamtamed congruently by the Truckee-Carson Irmgation Dustrict, Nevada
State Board of Fish and Game Commmssioners, and the U S Fish and Wildlife Service

Truckee River Agreement {Nevada and Califoriua} 1935 Thus agreement gives the
basis for the operation and mamtenance of the Truckee River and s tnbutaries between
its source (Lake Tahoe) and 1ts fimshing pomt (Pyram:id Lake} It provides for operation
of storage facilities to satisty Truckee River diversion nights with prionity before 1939
and the bwlding of the Boca Dam and Reservoir [t also manages the pumpiag of Lake
Tahoe, by 1) allowmg for the beds and banks of Lake Tahoe and Truckee River o be
restored to their natural condition, 2) to forbid any addifional outlets or removal of water
from the lake for 1erigation or power, or for sanstary or domestic uses by any means other
than gravity Exceptions can be given by the U S Secretary of the Interior or the
Departments of Health of the States of Nevada and Califorma There are also a number
of dams and reservoirs along the Truckee Ruiver, not all operated under the Truckee River
Agreement The dams have vanous ownership, uses, and operational criterza

Truckee River Operating Agreement [Nevada and Califonua] This agreement helps to
further manage the Truckee River i both states and provides drought protection from the
Reno-Sparks Metropohtan Area Its other purpose 15 to make further improvements to
the Truckee reservours m Califorrua, to make improvements for fish and wildhife habstats,
merease drought storage capabtlities, and allows for the exchange and release of waters
from upstream reservours for instream flow purposes This reduces spiils and creates
recreational pools, a water credit systemn, and additional storage to budget and release
waters for power generation It also gives the Reno-Sparks Metropelitan Area incentive
o conserve water as if can be put mto storage, to save for drought times and for water
marketing for private water right holders Increased waters left in the niver, increases the
spawming potential of the endangered cui-uy, Lahontan cutthroat trout and other species n
Pyranud Lake
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The compact gives the states night to use all waters of the basm for domestic and
rrigation purposes, as required m a reasonable manner

Unappropriated waters of the Upper Klamath River Basin can be used for any
beneficial use, etther by direct diversion or storage for a later use  Tlus may be done
by any person, following provisions set in the compact

An order to grant permuts for the appropnation of waters will be given Preference
will be given to apphcants n the following order

Doemestic uses

Trnigation uses

Recreation (includmag fish and wildlife)

Industrial nses

Hydroelectric Power

Other

Within these rights to use water, a permut will be granted and governed by a prionty m
time, the date of filing the apphcation and the subsequent completion of construction,
and proof of putting the water to beneficial use with due diligence Each state will
notify the other state with actions on all applications

In Qregon, there will be no diversions out of the Upper Klamath River Basin, but there
will be allowed out-of-basin diversions of waters coming from the drainage area of
Fourmile Lake

Waters from the Upper Klamath Lake and Ruver, along with tributanes upstream from
Keno, Oregon, cannot be used Waste water and return flow within the Upper Basm
will be returned to the waters upstream of Keno

These waters upstream of Keno will not be taken outside of the Upper Klamath Raver
Basm for use in Cahforma

Ail domestic and 1migation nights given after the date of the compact wall be superior
to all rights after the effective date of the compact for all waters used outside the
Klamath Ruver Basiy m California or for any other purpose of use within the Basin
These nights are considered “supertor”, but the nght to use these waters 1n Califorma
will be limated to the water necessary for 100,000 acres of imigated land, and 200,000
acres 1 Qregon

The right to store water for a later use will not be affected, as long as 1t does not
mterfere with the storage or diversion of water to be used for domestic use or mrigation
within the Basin

In terms of hydroelectric power, both states will strive to provide the most beneficial
distribution of water, by using water to obtamn the lowest power rates, along with the
reasonable use for irigation and pumping from wells

Each state 15 allowed to construct storage and measunng facihities, and diversions of
waters m one state for use in the other These must be approved by the Commussion
Each state must operate and mamtam gauging stations along rivers or reservours and
required by the Commssion, for recording the quantity of water diversions These
will operate at ali times, measure flows at USGS standards, and be made available to
the public

Each state 15 allowed to purchase property in the other state for diversion, storage, or
measurement of water, subject to the laws of that state

U R e e
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e  Each state will recommend standards for quality of waters in the Basin, and
subseqguent corrective action should pollution occur

¢ Nothing i the compact may wrongly affect the nghts of any Indian tribes and therr
nights to use the walers 1n the Basin for imgation or any other nights given under
federal treaty

Wyoming Compacts
1 Upper Niobrara River Compact [Nebraska and Wyoming] October 26, 1962 The

purpose of the compact 15 to equitably apportion the available surface water supply of the
upper Niobrara River Basin between the states and to provide for acquining information
on groundwater and the groundwater flow necessary for apportioning this water
s Surface Water Wyoming has no restriction of use of the surface water 1n the Upper
Niobrara River, excep!
1 After 8/1/1957, no reservours can be constructed to exceed the capacity of 20
. acre/feet and be used only for domestic or stock watering purposes
2 Storage reservours construction after this date from the mam stem of the
Niobrara River, and Jocated East of Range 62 and West of the 6" pm or from
the main stem of the Van Tassel Creek, and located South of T 32 N, R 60
W, Sec 27 of the 6™ pm, can not store more than 500 acre/feet 1n any water
year (Oct 1-Sept 30) Reservours constructed before this date and of the same
source of water and from the same locations may only be made from Oct 1-
June 1, and from June }-Sept 30 when water 1s not needed to meet the
requirements by flow appropniations m Wyomng and Nebraska The quantity
of storage 1s imtted to the capacity as shown m the Wyonung State
Engineer’s Office unless additional storage water becomes available
¢  Groundwater
I Any allotment of groundwater 1a the Niobrara River should be postponed
untit data 1s gathered on the groundwater of the basin  The USGS and the
States of Nebraska and Wyoming wil] lead the study It will be agreed upon
by the state engineer of Wyomng and the director of Water Resources of
Nebraska The data can include that from observation wells and costs for the
study may be financed between the USGS and the states (equally between the
_ two states)
2 The groundwater study will begin within one (1) year after the date this
compact goes mto effect After data has been collected for not more than one
(1) year, the two states and the USGS will collectively make analysis of the
data to determme the groundwater availabihity, and supplement ths _
wformation mto the compact I 1t 1s decided that groundwater 1s not desirable
or necessary a re-analysis will be made, not to exceed two (2) vear mtervals
3 When it s deternmned that groundwater in the Niobrara River Basin 1s
desirable, the two states will negotiate a supplement to the compact to address
the appropriation(s) of groundwater
4 The supplement addressing groundwater, 1f made, will not become affective
until 1t 1s approved by both states and ratified by the legislature

10
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Belle Fourche River Compact [Wyoming and South Dakota] 1943 This compact
provides equitable division of the waters of the Belle Fourche River and all of its
tributaries m South Dakota and Wyoming, and promotes efficient uses of water and flood
control '

Each state shall have an official who 18 in charge of overseeing the public water
supplies and collecting data necessary for administenng the conditions of the

- compact Rules and regulations may be adopted by these officials to the compact, by
a unammous voie
The USGS or other such federal agency, will assist the officials of the state in the
coliection, correlation, and pubhcation of data and information 1n conjunciion with
the compact
Gauging stations will be established and maintained m each state
All unappropniated waters of the Belle Fourche River will be allocated as  Ninety
percent to South Dakota, and ten percent to Wyonung
Wyoming’s allocations shall only be used for domestic and stock watering uses, with
unrestricted use, and reservorrs may not exceed twenty (20} acre-feet 11 capacity
Wyomumg can purchase or may construct reservoirs not to exceed ten {10) percent of
the total storage capacity for irigation in South Dakota  Either state may temporarily
divert or store water, which 1s an unused amount of the percentages given
Any person or state may purchase property i another state for the construction and
mamtenance of storage reservoirs, canals, and condwits  In domg so, they must pay
the political subdivision of the state, each year, money equal to the amount of taxes
on the land and for improvements done on the land duning the preceding ten (10}
years of the use of the land
Either state may file applications to construct dams, reservours, or diversion works n
the other state, with stbject to the other state’s control and regulation of the water
used
Appropriations made after the date of the compact may be subject to adjudicatron 1n
the state where the water 15 diverted or stored, or where land 1s imigated mn the other
state
No reservoirs built after the date of ths compact o hoid water to be used i Wyomimg
cannot exceed a capacity of one thousand {1,060} acre-feet

Bear River Compact [ Wyorning, Idaho, and Utah] December 22, 1978 The purpose of
this compact 15 to remove future controverstes of water distnibution of the Bear River, to
provide water use for multiple purposes, and to allow for further development of the
waters of the Bear River between the states

*  An mierstate admumstrative agency was created to exercise the powers of the
compact Three commussioners from each state and a chairman (without a vote,
representing the United States of Amenca) are appointed A vote of at least two-
thirds 15 necessary for action to be made by the commussion

« Dunng a water emergency, when the flow for the upper division 15 below 1,250
second-feet The water will be apportioned as 1) Upper Utah section diversion,
0 6 percent, 2) Upper Wyonung section diversion, 49 3 percent, 3) Lower Utah
section diversion, 40 5 percent, 4) Lower Wyoming section diversion, 9 6 percent

12
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The remaining water, which has not been ailocated 11 the lower division of Idaho
and Utah, may be apportioned for use in Idaho and Utah 1n thus matter 1) Idaho
has the first right to use the water, not to exceed 125, 000 acre-feet a year 2) Utah
has second right, with no more than 275,000 acre-feet a year 3) Afier tlus 1s
satisfied, the two states have an additronal night to 75,000 acre-feet a year on an
equivalent basis  4) Any remaimng water can be divided to Idalo, thirty-percent,
and Utah, seventy-percent

Water may be stored annually above Stewart Dam, not to exceed 35,500 acre-feet
from the Bear River, and on the Thomas Fork fer use 1 Idaho, not to exceed 1,000
acre-feet  Addifronal water may be stored above Stewart Dame by Wyomng and
Utah, for 70,000 acre-feet a year to be divided equally, and by Idaho for 4,500
acre-feet.a year -
Water or other stored water from another watershed may be turned uto the channel
of the Bear River, and the same amount of water may be taken out of the Bear
River m another state, either below or above the point where the water 1s put m the
channel Exchanges must not impair existing rights

Water nights. mcluding groundwater tributary to Bear River, applied to beneficial
use after January 1, 1976, can not result m an increase w depletion of the Bear
River flow and its tributaries above the Stewart Dar of more than 28,000 acre-feet
a year, i excess of the depletion as of thus date

A portion of the water m: Bear Lake, when below 5,912 91 feet m elevation, shail
be reserved for mrigation  Additional storage i acre-feet, ranging from 5,000 to
36,000 acre-feet will be reserved, dependant upon the lake surface elevation, as
given by the Utah Power and Light Company Bear Lake datum  After release of
water for trigation, the water may be used for generating power, and not before,
except during an emergency

Each state may use the water, 1ncluding groundwater, for domestic and stock
water, and may have storage capacities not to exceed 20 acre-feet

Any water rights obtained acqiured out-of state will be subject to the laws of that
state, and pay a sum of money equal to the average amount of annual taxes on that
land or other taxable facihity

Nothing 1 the compact may affect the rights of the Indian Tribes, or affect any
right or power of the United States

4 Snake River Compact [Wyoming and Idaho] October 1945-1949 This compact focuses
on finding the most efficient and equitable use of waters of the Snake River and to
promote the control of floods

For storage and direct diverstons, Idaho s allocated ninety-six percent of the
waters of the Snake River, and to Wyoming, four-percent

Of Wyoming's four-percent, one-half may be used for diversion or stored without a
provision made for replacement storage space, and the other half may be diverted
or stored for later diverston (with the condition that a reimmbursement of Idaho users
replacement storage space of one-third of the maximwm anmual drversion m acre-
feet but not to exceed one-third of half of Wyoming’s total allocation

The amount of water subject to allocation 1s determined on the water measured
annually from October 1 through September 30, and the amount of water which’

12
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passes the Wyoming state line in the Snake River 15 deternmuned by gauging
stations

» Stock water reservoirs may not exceed twenty (20} acre-feet

¢ No water may be diverted by Wyommg for use outside the drainage area of the
Snake River except with the approval of Idaho No water diverted by Idaho of any
tributary of the Salt River may be used outside the dranage area without the
approval of Wyoming

+ The Spake River’s water miay be used for electnical power, but 1s secondary to the
waters uses for domestic, stock, and unigation Water used and impounded by
Wyomng for electrical power s not charged against the state from its four-percent
allocation

¢  (Gaugmg stattons will be established, operated, and maintained where the two states
deem them necessary The USGS or other federal agency may help tn the
collection, correlation, and publication of data collected

+ Either state my apply to construct any dam, storage reservoir, or diversion works m
the other state to conserve or regulate its water allocation and to perfect rnights,
complying with the other states laws and regulations

» If a reservoir 1s constructed i one state where 1t 15 used 1n the other state, five (5)
cubic feet per second will be released at all times for stock water and conservation
of fish and wildhfe, when necessary :

+ Nothing m the compact apphes to water witlin the Yellowstone National Park or
the Grand Teton National Park, or to any Ind:an Tribes

Yellowstone River Compact [Wyoming, Montana, and North Dakota] December 8,

1950

* No comrussion or adimunstrative body has been created to adminster this compact
There 1s one representative from each state and one from a federal agency (without
vote) who will admimister the compact

e Of the unappropniated waters of the Yellowstone and its tnbutanes, each state is
aliocated a certamn percentage of water from each stream

+ Points of measurement on each stream will be below the last diversion

« The quantities of percentages allotted to each state are the sum of the total diversions
allowed above the pomts of measurement are estabhshed after January 1, 1950 durmg
the time from October I to that given date, the net change 1n storage n alj of the
reservolrs i Wyommg and Montana above the pomts of measurernent, and the
guantity of water passing the point of measurements

e All nghts put to beneficial use before the date of the compact will remam unmiparred
by the compact

s Existing and future domestic and stock water uses are exempt from the provisions in
the compact, as long as any reservomrs for stock water do not exceed twenty (20} acre-
feet

s Any state may apply for a permit to construct a dam, storage reservoir or diversion
works 1 an upper state, by comphance with the laws of the upper states

* Appropriates made after the date of this compact, may be adjudicated in the state the
water 1s diverted

13
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No water will be diverted from the basin without the consent of alf states

Other Compacts

1 g

Blue River Compact [Kansas and Nebraska] January 25, 1971 The Big Blue River

15 a {ributary to the Kansas River, and drams an area of 9,696 square miles m south
central Nebraska and North Central Kansas Nearly 75 percent of the basm s m
Nebraska and 25 percent 1s i Kansas

An Interstate Admmistrative Agency has been created to admumister the compact,

- with one (1) ex officto member and one advisory member from each state, plus a
federal member (with no vote) to be appointed by the president, 1f desired  The
advisory members have a term of four {(4) years, and the admimstration shail meet
once a year, pubhishing an annual report of s activities and financial status
Stream-gauging stations, groundwater observation wells, and any other data
collection facihities will be established and data gathered for a period of not less
than five years This will help evaluate the effects of pumping wells
All local, public, or private agencies who collect water data or mantain and
operated water projects or facilities 1n the basin shall keep the admuimstration aware
of its mformation
Both states may nclude storage facilinies for low-flow regulation and will release
water from storage for low-flow regulation and make 1t available 1n the stream
Nebraska has unrestricted use on the waters in the Big Blue River Basin
From May 1- September 30, Nebraska will regulate diversions from streams 1n the
basin from water rights junior to November 1, 1968, and will mamtain mmimum
daily flows at the state line ganging station
When regulation 1s required to maintain nummum flows, Nebraska will bt
diversions by prionty dates (including nghts to store water) from diversions from
the streams and withdrawals of water from wrigation wells mnstalled after November
1, 1968 m the alluvium and valley side terrace deposits
Storage reservoirs in Nebraska may not exceed 200,000 acre-feet 1n the Little Blue
River Basin, and will not exceed 500,000 acre-feet 1n the Big Blue River Basin
Exclustve of this rule, are storage reservoirs less than 200 acre-feet from
sedimentation and flood contrel, to accomphsh low-flow mmprovement, and for fish
and wildlife or recreation purposes
Kansas has unrestricted use of waters of the Big Blue River Basin
Each state will partake i efforts to control water poilution witlun each state
Neztther state may requare the ofher state to provide water for water quality
puUrposes
The night of the state of Kansas to store water m the Big Blue and Little Blue basins
of Nebraska for regnlating water will never be dented

2 Sabine River Compact [Lowisiana and Texas] January 26, 1953

.

Texas has free and unrestricted use of waters of the Sabine River and 1ts tributaries
above the Statelme However, no permits from either state will be authorized after
January 1, 1953, if the flow at the Stateline will be reduced to less than 36 cubic feet
per second

Ail free water m the Stateline reach will be equally divided by the two states

135
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Reservoirs constructed after January 1, 1953 above the Stateline must be hable for
therr share of water to provide the mimmum flow of 36 cfs  No reservoir will be
responsible for a greater share of water contnbution

Reservoirs construction below the Stateline after this date, that amount of water will
be deducted from that State’s share of the waters i1t the Sabme River

All water used for domestic and stock watermg 1s excluded from the apportionment
of waters of the Sabine River

Neither state has the authonty to construct a dam in the Statehne reach without
consent from the other state

Both states will appoint two members from each state and a representative from the
United States (wathout vote), to be members of the “Sabine River Compact
Adnmumstration”  They will be responsible for adopting rules and regulations and
adrnistening the rules of the compact  They will also be responsibie for all
collection and analyzing of any data, mamtamng ganging stations, ete

3 Canadian Rwver Compact [New Mexico, Texas, and Oklahoma} December 6, 1950

*

All nghts to waters of the Canadian River which have been perfected by beneficial
use are recogmzed 1 this compact

New Mexico has unrestricted use to all water in the basin above Conchas Dam  They
also have unrestuicted use below the dam, provided that storage 1n New Mexico
available for this water 1s lnmted to 200,000 acre-feet

Texas has unrestricted use to the waters of the River 1n Texas, except The night to
store waters from the North Canadian River are lmited for mumeipal uses, household
and domestic use, stock watering, and irrigatton for the purpose of providing food and
feed for people and livestock actually on the property Until Oklahoma provides
conservation storage of 300,000 acre-feet, the night of Texas to store water will be
himmited to 500,000 acre-feet  After this 15 met, Texas will be allowed an aggregate
quantity of 200,000 acre-feet, plus whatever amount 13 i storage in the reservoirs n
the basin of the River in Oklahoma

Oklahoma has unrestricted use of all waters 1n Oklahoma

The commisston may allow Texas and New Mexico to slore water more than the
amount set 1n the compact, provided that no State’s water will be impaied for
beneficial use

The comnussion created to admuuster the compact will employ other personnel
needed to perform the functions of the compact, enter into contracts with Federal
agencies to collect and mierpret data, and establish stream and other ganging stations

Red River Compact [ Arkansas, Louwisiana, Oklahoma, and Texas] 1978 The Red River

Compact Commusston has mine members - two from each of the four states and a federal
representative {non-voting member) appointed by the United States  While provisions
state how much water each state 1s allowed to develop or store, the compact generally
provides for an orderly manner to distribute the water, to avoid htigation Annual
meetings address quality ané pollution problems, as well 25 quantity and development
185ues .

» Each state may use the water for any beneficial use, determuned by each state, but

subject to the avalabthity of waters in that state
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Any state storing water from the basin will be subject to an appropniate reduction to
the amount of water which may be withdrawn

Faslure to use any portion of water allocated to the state will be subject to
relinguishment

Each state may construct storage facihities, replace storage capactties made unusable -
due to sediment storage, construct storage facilities for flood and sediment control,
and use the bed and banks of the river to convey stored water

Livestock and domestic uses are not included in the compact, and no 1mpoundment
of water will exceed 200 acre-feet

The Red River is divided into five (5) reaches, and apportioned accordmg to the
reaches

Each state ts responsible to take appropriate action towards preventing, dimmshing,
and regulating all pollution sources which affect the Red River Basin

Caddo Lake Compact [Lowsiana and Texas] January 26, 1979 This compact augments
and amplifies the Red River Compact

The appomted Red River Compact Comnussioner and a local commussioner wall
adrmiraster the provisions of this compact

Texas and Lowsiana have agreed to equitable apportionment and use of the water of
Caddo T.ake

Both states recognize a need to raise the spillway elevation of Caddo Lake to an
elevation of 170 5 feet above sea level, to enhance the water resource and recreational
potentials

No diversions or consumptive use of the lake will be made when the water of Caddo
Lake falls below 167 5 foet above mean sea level  Any water user diverting more
than 1,000 gallons per day at this tume must submst water use plans to the Caddo Lake
Comnussion, who will approve or deny such a diversion  The commusston wili give
priority to domestic and mamcipal uses

Also when the lake falls below 167 5, no state will divert more than 1,000 acre-feet
per month, or 3,000 acre-feet during any two consecutive months (not applying to any
munctpalities, or political subdivisions duning an emergency)

Either state may divert water from the lake when water spills over the spiflway at

168 5 feet above mean sea level  When 1t 1s not spilling at thus level, the total use by
cach state will not exceed 8,400 acre-feet

Neither state will divert more than 3,600 acre-feet during one month, or 4,800 acre-
feet during any two consecutive months

Whenever the lake 1s spiliing over the spillway level, both states may divert without
restriction

If each state obtams 50 percent of the water above 168 5 feet above mean sea level,
each state may divert 16,300 acre-feet during a drawdown period

Pecos River Compact [New Mexico and Texas] December 3, 1948

New Mexice cannot deplete the flow of the Pecos River at the New Mexico-Texas
state line, which will give to Texas a quantify of water equal to the available water to
Texas under the 1947 condition
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» The beneficial consumptive use of waters of the Delaware River 15 given fo Texas
The beneficial consumphive use of waters 1n New Mexico 1s apportioned 43 percent
to Texas and 57 percent to New Mexico

»  Water recovered and not use for a beneficral purpose 1s apportioned to New Mexico,
but not dimmshed the amount of water flowing into Texas under the 1947 condition
Any water salvaged 1 Texas, 15 allotted to Texas
Use of unappropriated flood waters 1s allotted 50 percent each to the two states

» Each state will strive to elininate nonbeneficial uses of water, and find a way to
alleviate the sahmty conditions of the river

e Each stale may construct reservorrs for salvaging unappropnated flood waters, and to
make more efficient uses of water _

e Texas may construct water storage facilities in New Mexico, 1f approved by the
Commission

s The Comumssion, may create and mamtam gauging stations, study the water supplies
of the basm, and perform all functions necessary 1 carrying out the rules of the
compact
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Columbia, as represented by the Mimister of Environment, Lands and Parks  October 10, 1996
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COORDINATION MECHANISMS FOR THE CONTROL OF INTERSTATE WATER
RESOURCES A SYNTHESIS AND REVIEW OF THE LITERATURE

Introduction

Every major niver basin n the Unuted States 1s erther international, nterstate, and/or
substate, no basin conforms exactly to the contours of a state boundary  As a consequence,
water resources adminstration 1n the United States has been charactenized by ‘
multyunisdictional conflicts from the first days of the Republic * In fact, the calling of the
Constitutional Convention was, 1n large part, prompted by concerns over how navigation
policies affected interstate commerce (Fox, 1964, Cooke Commussion, 1950) . Over the
past two centuries, several types of "coordination mechamsms” 1n dozens of river basins

. have been proposed and implemented to address the unique challenges posed by interstate
water resources Nonetheless, the mstitutional realm between state and nation 1s still largely
virgin termitory, within which the lumits of legal and political feasibility in the federal system

. can be further explored . Regional water organizations have been among the most
promunent of these mstitutional pioneers, prospecting for arrangements that efficiently
reconcile area and function, while equitably combining authority and accountability

The effective governance and management of interstate water resources 1s a
multifaceted challenge Consequently, scholars representing several different disciplmes
have made contributions 1n this subject area, providing a vast--yet largely unsynthesized--
body of literature typically classified under the heading "niver basin admimstration " Most
of the comprehensive mnvestigations n this subject area have been conducted and published
by special federal study commussions, while books and journals orginating m the fields of
public admunistration, political science, natural resources law, and water resources
management provide numerous useful case studies and more narrowly-focused subject

- OVEIvVIews ) '

Some of the more famihar and 1pfluential federal (or federally sponsored) reports
wnclude the reports of the Inland Waterways Commussions (1907-1912), the report of the
President's Cabinet Commuittee on Water Flow.(1934), the "regionalism" report of the
National Resources Comnuttee (1935);. the Hoover Commssion (1949, 1955) reports on
bureaucratic reorganization, the report of the President's Water Resources Policy
Commusston (1950), the report of the President's Advisory Commuttee on Water Resources
Policy (1956), the report of the Senate Select Commuttee on National Water Resources
(1961), the report of the Water Resources Council (1967) addressing alternative
mstitutional arrangements for river basm management, the Advisory Comnussion on
Intergovernmental Relations' reports on multistate regionalism (1972) and coordinated
groundwater-surface water management (1991), the final report of the National Water
Comnussion (1973), as well as the comnussion's numerous background studies!, and the
General Accounting Office’s (1981) review of federal-interstate compacts Among the
more worthwhile studies emerging from the academic commumty mclude those by Powell

1Amcmg the more useful coordination mechanism - studies sponsored by the NWC are those by Muys
(1971) Hart (1971) and Ingram (1971)
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(1890), Martin et al (1960), Selzmick (1966), Teclaff (1967), Voight (1972), Derthick
(1974), North, Dworsky and Allee (1981), Foster (1984), Donahue (1987), and Dworsky,
Allee and North (1991)

In the following pages, this broad body of literature 1s synthesized and reviewed in
order to provide a general understanding of the expeniences and lessons gamed from the
American history of river basin admunistration, with special emphasis given to the spec1f' c
challenges ‘associated with the creation and utilization of interstate coordination
mechamsms This information 1s presented 1n a manner designed to aid and support ﬁu’ther
experimeniation in this field, a challenge currently on the public policy agenda m the
Alabama-Coosa-Tallapoosa and Apalachlcola-Chattahoochee-tht (ACT-ACF) Rlver
Basins (Vest, 1993, Erhardt, 1992)

* Coordination Mechanisms_An Overview

The Challenge Posed by Fragmented Inshitutions

.. Cains:and Crawford (1991), among others, have argued that achieving mtegrated
envxronmental management requires a holistic (systems -oriented) viewpomnt and coordinated -
action, yet agencies, congressnonal committees, academic mstitutions, professnonal
disciplines, political processes, budgeting practices, media coverage, and so on, are all )
highly reductionist and conducive to fragmentation  For many decades, the literature of
niver basin administration has discussed this phenomenon of "nstituttonal fragmentation,”

- often leading to proposals advocating the creation of monohthlc and centralized water

organizations - In the modern era, this stitutional remedy 1s no longer widely endorsed,
wnstead, most current reform efforts are pnmanly designed to provide linkages among major
actors and decision-making forums within otherwise unaltered institutions  This change m
attitude reflects a belef that the fragmentation observed within water nstitutions 1s not
mherently undestrable, but 1s stmply a sociopolitical characteristic that must be understood
and accounted for i the design of regxonal arrangements for water governance,
administration and management - Coordination mechanisms come 1n a vanety of forms and
are asked to perform an assortment of functions, but ult:mately, each 1s expected to address
this phenomerion of nstitutional fragmentation 2

The fragmentation of authonties, responsibilities and water resource programs
among agencies with divergent junsdictions, mandates, and functional interests can create
many familiar and undesirable problems These problems typically feature hydrologc,
economc, legal and political dimensions The "hydrologic" consequences of fragmented
water resource management are among the easiest to understand, and are succinctly
summarnzed below by Teclaff (1967 11-12)

ZLxght and Wodraska (1990) report that at last count water resources management responsibilities at the
federal level werc apportioned among 18 federal agencies in seven departments and seven mdependent
agencies operating approximately 25 major water resource programs funded by approximately 70
appropriations accounts These efforts are overseen by 23 congressional committees and subcommuttees
When combined with over 100 interstate orgamzations and countless state and local orgamizations the total
number of agencies mvolved in water management easily exceeds 100 000
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Climate, topography, so1ls, and vegetation combine to maintain the river i a
state of delicate equiltbrium  If there 15 a change in any of these factors the
entire nver system, from the mainstream to the smallest tributary, reacts at
once to restore that equilibrium, through adjustments in volume, rate of
flow, discharge, sediment load, and quality of waters

Technically onented disciphines such as watershed management and water resources
engneering can provide guidance in resolving problems of a strctly hydrologic nature,
however, as Lord (1984), the Advisory Commussion on Intergovernmental Relations
(1991), Fox (1976), Fredenck (1986), Viessman (1988), Ostrom (1990), Light and
Wodraska (1990), and innumerable other authors have argued, addressing the economuc,
legal and political deficiencies associated--in both a cause and effect manner--with ‘
fragmented water programs primanly requires an exammatron of the desrgn and f'unctromng
of water resource 1nstitutions

The literature on 1nterstate water resources 1dentifies at least five different factors
which promote fragmentation in water nstitutions - (1) pohtical jurisdictions, (2) branch of
government, (3) functional interests, (4) legal doctnines;, and (5) ideologies Understanding
the causes and consequences of these sources of fragmentatron 15 essentral to the desrgn of
effective coordmnation mechanisms

1 _Political Junsdictions The most famuliar of these sources of fragmentation 1s the
fact that water resources (and their watersheds) generally transcend multiple political
Jurisdictions, creating numerous opportunities for the generation of "externalities”--1'e
undestrable side-effects of water use, such as pollutron or depletion of the water supply
"Symmetric" externalities, such as the classic "common pool resotirce” (CPR) sitnation, are
associated with arrangements that provide all parties with the mcentive to explort a resource
(before their "competitors" can), leading to detiimental impacts that ultrmately harm'all™
parties - Resolving symmetric externalities through institutional reforms can be relatively
'simple, due to the existence of positive-sum solutions (Ostrom, 1990, Taylor, 1992, Gregg
etal, 1991) 3 Improving water management at the river basm scale, however, often requires
reforms that address "asymmetric" externalities-+1 e , sititations in which externality
genérators (usually upstream parties) ereate probléms borne prumanly by other (usually -
downstream) parties : Resolving asymmetric externalities through mstitutional reform 1s -
considerably more difficuit than m the symmetric case; smce the externality generators
(typically upstream mterests) often have no compelhng mcentrve to surrender therr favored
status under exrstmg arrangements : : e

3The classic CPR example dealing with multyunsdictional waler resources 1s the rapid depletion of shared
groundwater basins by parties fearful that water conservation on their part will only provide mcreased.’
opportunities for profitable water consumption on the part of their competrtor's* Résolving symmetncal®:
externalities requires providing mechanisms for addressing and resolving conflicts at the scale of the
hydrologic region’ leading to policies that reconcile individual and collective incentives., As Ostrom (1990).

and others have documented there are generally three institutional strategies for achieving these goals (1)

the creation ‘of a centralized government entity at the problemshed level, (2) the pnvatization of resources
and (3) the creation of regional cooperatives i which decistons are collectively made by resource users -In
addition to Ostrom (1990) the pros and cons of these three options (in the context of water resources) are
discussed by many other authors including Wandschneider (1984) Anderson (1983) and Powell (l 890)
The hterature of pubhc admmrstratlon also features many rnvesngatrons of thrs genem! 1ssue
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2 Branch of Government In addition to apportiomung powers among the state and
federal governments, the Amenican political system--at each of these Jevels--apportions

_power among the branches of government the legislative, the judicial, and the executive

(It 1s sometimes argued, with good reason, that the "bureaucracy" represents a fourth
branch of government ) Important water policy decisions are made at each of these
branches of government, a phenomenon that encourages forum-shopping behavior, while
hindering efforts at integrated water management (Goldfarb, 1993a, Light and Wodraska,
1990) In the context of mterstate rivers, the competition between the executive and
congressional branches--discussed in more detail 1n later sections--1s particularly
noteworthy

3 Functional Interests Another major source of "mstitutional fragmentation” 1s
denivative of bureaucratic competition and specialization  With few exceptions, the
junisdiction of natural resource agencies are not defined m terms of geography--although

“each agency certainly has a geographic it on 1t scope of authonty--but are defined in

functional terms, such as water supply development, water quality management, wildlife
protection, water resource monitoring, flood control, forest management, soil conservation,
and so on (Clarke and McCool, 1985) In tum, each agency cultivates a supportive
constituency based upon the particular functional interest This form of specialization can

_hinder the development of regtonally mtegrated policies, as evidenced by the historically

poor job of mtegrating land management and water management programs, water quantity
and water quahty responsibilities and programs, and policies for the joint control of surface

water and groundwater (Lord, 1982, ACIR, 1991) .
4 Legal Doctrines In some regions, differences 1n legal doctrines regarding water

exist among states (or other junsdictions) sharing a common water resource  This can
mncrease the difficulty of mformally achieving integunsdictional comty, as well as impeding -
efforts to formally apportion resources and management authorities m those basins where

“the question of interstate apportionment remains unresolved Within junsdictions, divergent

legal doctrines for surface water and groundwater are often a major source of
fragmentation, a subject recently explored n detail by the Advisory Commussion on
Intergovenunental Relations (1991) Another factor occastonally fragmenting water
resource programs both within and between junisdictions involves the presence of federal
lands, which are now--due to modern nterpretations of the Property Clause--vested with
"federal reserved water rights," a system of water nghts which can be difficult to reconcile
with both state and interstate doctrines featuring quantified appropriation nights Reserved
water rights, along with other emerging federal regulatory nghts in water, probably have the
most potential for disrupting water management regimes 1 the western states (Kenney,
1993, MacDonnell, 1987) ,

5 Ideologies Perhaps the least appreciated source of "institutional fragmentation”
mvolves the presence of incompatible 1deologies about what constitutes good public pohcy
and proper resource use  When divergent :deologies form the basis of different agency
mandates and programs, 1t 1s extremely difficult to expect any water institution (or
coordination mechanism) to produce water management regimes which are internally
consistent and integrated (Feldman, 1991) Given the wide vanety of uses and values
assoctated with water resources, 1t 1s likely that divergent ideologies will always be among
the major sources of institutional fragmentanion, nonetheless, processes which encourage
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the exchange of 1deas and the consideration of multiple values offer the prormse of
increasing the level of holism 1n regional water management efforts - For this reason,
Harrisori (1986), Fox (1976), Lord (1984), and Kenney (1993), among others, strongly

.suggest that new coordination mechanisms should primanly be designed from a "process

orientation™==1 &, be designed-to satisfy criterid such as public participation; value plurahism,
and democratic decision-making--rather than being constructed to pursue specfic pre-

E determmed management outcomes i

General Forms of Coordination Mechamsms

The creation and utilization of coordination mechamsms 1s a typical response to the
problems associated with fragmented water institutions  Whle the term "coordmation
mechanism" can be defined to include specific agreements, strategies, and programs utihzed
to promote a holistic approach to water management, the term 1s generally utilized to
describe the mstitutional arrangements utihzed to create and/or implement these regionally
focused approaches to regtonal water govemance and administration ' At the heart of these
arrangements are regional water organizations, a highly diverse collection of nstitutional

‘experiments operating i the politically hostlle and Iegally uncertam realm between state and
nation (Derthick, 1974, Ingram, 1973)

In order to perform a systematic mvesnganon mto the ments of vanous types of
coordination mechanisms, 1t 1s highly useful to utilize some kind of typology which allows
the wide diversity of specific orgamzations to be classified mto a manageable and -~
analytically useful number of categories Several cnteria can be used to distinguish among
the vanous types of coordination mechanisms observed 1n pragtice” Organizationial
morphology, legal foundation, jurisdictional membershup, functions, authonties, and
combinations thereof, provide the most obvious points for companisons Donahue (1987),
the Water Resources Council (1967), Hart (1971) and Fox (1964) all offer useful typologies
based on "structural" critersa, including legal foundations and orgamzational memberships
The scheme offered by Martmn et al* (1960) 1s also primarily structural in nature  They
utilize the public/private sector criterion as the pomt of démarcation, distinguishing between
"sovernment corporations” which "operate mn a domain between the private and public
sector," and those other organizations which utihze the regular machmery of | govemmen
-such as basin orgamzationis within federal or state departments and nteragency
committees Derthick (1974) and Teclaff (1967), 1n contrast, both offet schemes based on
"functional" criteria, distingshing between organizations with "soft" management roles
(e g, advisory and advocacy functions); and those with "hard" management roles (e g,

" “construction and regulauon) ‘Whle both structiral and ﬁ.mctxonal schemes are adequate for

descriptive purposes, 1t 1s the mterplay of these two parameters that 15 ultlmately the most
important consideration 1n the evaluation and design of coordmatlon mechamsms ¢

' In this chapter, a typology 15 utihzed that emphasizes two prmary critena legal
foundation, and Junsdlcttonal membership - These two “structural” factors pnman]y
determine who 1s involved 1n the operation of the mechanism, and what types of authorities

" and resources are‘potennally av’ax]able’ to: the partxcipants : Thls appfoaCh leads to the

4The typolog,y of mstitutional nrrangements provxded by Donahue (l 987) n hls study of the Great Lakcs

“mstitution 1s probably the most exhaustivé and academically ngorous available covering 15 d:fferent types

of arrangements dealing with intrastate -1interstate 'and lntemanonal water resources
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identification of at least seven distinct forms, grouped nto three junisdictional
classifications (1) the interstate approaches, which includes interstate compacts (and ther
compact comnussions) and nterstate councils, (2) federal-interstate approaches, which
include basin interagency comnuttees, mteragency-mterstate commssions, and federal-
tnterstate compact comnussions, and (3) federal approaches, mcluding the federal regional
agency, and the single federal administrator arrangement 5 Collectively, these seven
categories cover virtually all major interstate experiments 1n regional water resources
governance and admunstration Each of these seven forms 1s briefly summarized mn the
following paragraphs  This bnef overview is then followed by a detailed review of the
conditions, locations, and eras associated with the application of these mechamsms 1n
American river basins  Only by understanding the broader mstitutional context m whuch
these expertments have taken place can therr true significance be understood )
1_Interstate Compact Commussions As discussed in detail in Muys' (1971) classic

reference, interstate compacts have been a popular mechanism throughout most of this '
century for allocating nights and responsibilities regarding 1nterstate water resources among
participating states  The admimistration of most compacts 1s the charge of the mterstate
compact commission, although a few compacts (e g , Colorado Raver Compact) do not
feature this admimstrative component Most compact commussions are headed by governor
appointees of the compacting states, and occasionally feature non-voting federal members
Unammuty 1s the typical decision rule, however, the compact vehicle 1s sufficiently flexible
to allow for a wide range of decision-making arrangements Budgets and staffing levels are
highly vanable, depending mostly on the nature of the commussion's mandate and the
significance of the resource m question (Hill, 1992, Hardy, 1982, Council of State
Governments, 1983) . ‘

~The roles and functions of compact commussions are generally denivative of two
factors the nature of the compact, and the degree of authonty and autonomy granted the
commission .. The National Water Commussion (1973) found that interstate water compacts

“generally are used 1n four subject areas (1) water allocation, (2) pollution control, (3) flood

control and planning, and (4) project development Water compacts dealing with multiple-
purposes are rare, and are usually reserved for the federal-interstate compact device
(discussed later) The roles and authogjties of compact commussions are highly variable,
even between compacts addressing strmlar subject matter  Political viability 1s the key
determinant of a commission's authorities  As Derthick (1974) and others have shown, the
more formal authonties vested 1n a proposed organization, the less likely 1t will successfully

: navigate the political hurdles mvolved 1n securing the necessary authorizing legislation

Sirice 1nterstate compacts require unanmous agreement among the basin states and

5Note that these categortes do not represent all the possible forms of coordination mechamsms available
(Dworsky and Allee 1980) Cormrpiling such a hst would be impossible since 1t 1s impossible to know
prospect the pohnical and legal himts that ultimately determine which mnovations are possible These
categories only include those mechanisms which have been apphied in major basins in American history
Given the physical location of the ACT ACF basins 1t 1s unnecessary to consider those arrangements
destgned pnimanly for international or mtrastate resources  This list 1s also confined to those coordmation
mechanmisms that were mtended to be permanent arrangements  although many have had short hfespans
This excludes from consideration temporary study commissions

6This summary of orgamizational forms 1s drawn heavily from Kenney (1993)
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Congress m order to take effect, 1t 1s unusual to find a politically viable compact which
creates a comnussion with a high degree of authonty Consequently, most compact
comrmussions have a "soft" management emphasis, concentrating primartly on improving the
collection and dissermmation of basmmwide mformation among the affected parties, and
acting as a regional advocate in dealings w1th the federal government (Muys, 1971,

- ‘Donahue, 1987)

The primary strengths of compact commaissions he inthe strength of the compact
mecharusm itself Compacts are well established and enforceable mecharisms for
addressing imterstate disputes--in fact, interstate compacts have been used n the Umted
States since colomal times, although water compacts are a 20th century phenomenon
Compact commussions can potentially be vested with broad responsibilities and authonties,
a byproduct of an organizational form delineated around traditional politeal jurisdictions
(1 e, state boundaries) The major drawback to the compact commission approach
concerns the politics of formation, specifically, the aforementioned requirement of
unantrmity which often results m "watered down" agreements and weak commssions
(Donahue, 1987)  Compacts can generally be successfully negotiated and ratified only
when needs are pressing and basmwide, and even then, the process of negotiation and
ratification can be laborious and time consuming  The Second Hoover Commiission fotind
that water compacts, on average, take approxumately nine years to successfully negotiate
and ratify (Martin et al'; 1960) "Despite the difficulties in enactment, however, dozens of
compacts and compact commussions dot the nstitutional lanidscape; and the compact
commiisston 1s well established as the most widely recognized form of regional coordmation
mechamsm-for'thie control of interstate water resources (Counml of State Govemments,
1983) » - o

2 Interstate Counctls Interstate Councxls are the other major form of state-
dominated coordimation mechamsms widely utilized m the context of regional water
resources As Donahue (1987 136) reports, this organizational form téchmcally
‘encompasses the mterstate compact commiission, but "is generally characteristic of less -
formal arrangements, established via federal legislation, consistent multi-state legislation,
mult-state resolution or informal consent " Council menibers are typrcally state officials--
most often governors or their appointees--vested with formal authonties and powers ‘
mndependent of the council -Decision-making usually requires unammity -

As1s'true’ of most coordination mechanisms, the specific roleés and furictions of
interstate councils can only be descnibed 1n a general manner due to the considerable ~
vanability observed n practice: The functions of most councils can be described as "soft"--
e g , communication, advocacy, and research--with decisions being implemented, 1f at all, by
more established bureaucracies (Donahue, 1987)  This modus operandr is best-llustrated”
by the typical governor's counctl, in which participating govemors negotiate and determme - -
regional policies which are then implemented by the relevant state agencies

Like compact commussions, interstate councils are a flexible and well estabhshed
organizational form, utibized successfully im many basiris natlonally While a lack of formal.
authorities and federal participation often limts the range of application of interstate
councils, this same feature ensures that these coordination mechanisms are generally easy to-
estabhish . The participation of state governors also has both positive and negative * :
attributes Motivated and active state govemors can make an mterstate council a potent ‘
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Congress m order to take effect, 1t 1s unusual to find a pohitically viable compact which
creates a comnussion with a high degree of authority Consequently, most compact
commusstons have a "soft" management emphasis, concentrating primarily on improving the
collection and dissemunation of basmwide information among the affected parties, and
acting as a regional advocate in dealings with the federal government (Muys, 1971,
Donahue, 1987)

© . The primary strengths of compact comnussions lie n the strength of the compact
mecharism itself  Compacts are well established and enforceable mechamsms for
addressing mnterstate disputes--in fact, interstate compacts have been used m the United

-States sice colomal times, although water compacts are a 20th century phenomenon

Compact commussions can potentially be vested with broad responsibilities and authonties,
a byproduct of an orgamizational form delineated around traditional pohtical junisdictions
(1 ¢, state boundaries) -The major drawback to the compact commission approach
concerns the politics of formation, specifically, the aforementioned requirement of
unarmity which often results in "watered down" agreements and weak commussions
(Donahue, 1987) . .Compacts can generally be successfully negotiated and ratified only
when needs are pressing and basinwide, and even then, the process of negotiation and
ratification can be laborious and time consuming The Second Hoover Commussion found
that water compacts, on average, take approximately nine years to successfully negotiate
and ratfy (Martin et al , 1960) Despite the difficulties 1n enactment, however, dozens of

- compacts and compact commussions dot the mstitutional landscape, and the compact

commussion 1s well established as the most widely recognized form of regional coordnation

mechamsm for the control of interstate water resources (Council of State Governments,
1983) .

2 Interstate Councils Interstate Councils are the other major form of state-

. .domunated coordmation mechamsms widely utilized 1n the context of regional water

resources . As Donahue (1987 136) reports, this organizational form techmecally
encompasses the nterstate compact commuisston, but "is generally charactenstic of less
formal arrangements, established via federal legislation, consistent multi-state legslation,
mum state resolution or informal consent " Council members are typically state officials--
most often governors or their appointees--vested with formal authorities and powers

_independent of the council Decision-making usually requires unarumty

" As 1s true of most coordination mechanisms, the specific roles and functions of
interstate councils can only be described 1n a general manner due to the considerable
vanﬁbillty observed in practice The functions of most councils can be descnbed as "soft"--
€ g, communcation, advocacy, and research--with decisions bemng implemented, 1f at all, by
more established bureaucracies (Donahue, 1987) This modus operands 1s best 1llustrated
by the typical governor's council, n which participating governors negotiate and determine
reglonal policies which are then implemented by the relevant state agencies .

_Like compact comnussions, interstate councils are a flexible and well established
organizational form, utihized successfully in many basins nationally Whule a lack of formal
authorities and federal participation often lunits the range of application of interstate
councils, this same feature ensures that these coordination mechamsms are generally easy to
establish "The participation of state governors also has both posttive and negative
atinibutes  Motivated and active state governors can make an interstate council a potent
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political force, however, the council's dependence on the participation and political
resources of 1ts members can be a habihity 1f leadership 15 lackmg or 1f council members face
opposttion from their state legislatures. . .

The most prormnent and widely pralsed of the mterstate councxls 15 also among the
most unusual and authoritative counctls in existence . In fact, the Northwest Power
Planning Council (NWPPC) so:blurs the already fuzzy lines between councils and compact
comumussions, it could conceivably be used as the basis for a new category of coordination
mechanmsm The membership of the NWPPC 1s not unusual--1 e , the governors of
Washington, Oregon, Idaho and Montana, but 1ts legal foundation of federal legislation
followed by interstate compact provides the: Council with a ghly unusual degree of
authonty, mcluding the power to regulate the actrvities of some federal actors 1n the ..
Columbia Basin - It 15 this feature that attracts most of the scholarly- attention, including the
writings of Volkman and Lee (1988), Wandschneider (1984).and Lee and Clark (1985)

3 BasinInteragency Commuttees * As the name implies; the term "basin interagency
commuttee” 15 usually utihized to describe entities primanly comprised of federal agency
representatives active in-a particular nver basin - However, since most of the promunent
examples of basin interagency commuttees have provided some limted opportunities for
state participation (either political leaders or agency officials); these mechanisms ment :
mclusion in the federal-interstate category - This form' of coordmation mechanism

: dominated the mstitutional landscape n several American river basins from the 1940's

through the 1960's, acting as vehucles for the coordination of major water planmng and
development activities (Hart, 1971, ACIR, 1972, NWC, 1973)° The miost promument of
these orgamizations were the so-called "firebrick" commuttees, which--like many mnteragency
commttees--did not feature a formal legislative foundation, but were merely creatures of
the participating agencies - As such they were dependent on the' member agencies for both
their resources (budgets and staffing) and formal authonities, and gravitated toward "soft"
roles such as coordinating research 7 The rules of decision-making in the firebrick '
committees proved to be largely wrelevant, since the commuttées: had no statutory authority
to implement their decisions * As a practical matter, major decisions reached at field-level
among the nvolved agencies would require subsequent approval by agency directors, -
governors, the president, and ultimately Congress before major actions were authonzed and
resources allocated This type of decision-making arrangement places a premxum on the
ability to reach unammous decisions (Maass, 1951, Hart, 1971, ACIR, 1972) '

The nformal and ad hoc niature of this form of coordmnation mechanism is the root
of its primary strengths and weaknesses (Hart, 1971, Donahue, 1987) The flexible and

: pragmanc nature of basin’ mtcragency commuttees provxdes the poteritial for prompt e and

creative problem—solvmg, while remammng relatively dormant and cost-free durmg calmer

““penods * The committees also benefit from placing field-level federal resource . ‘
- admimstrators 1n direct contact with each other and with state representatlves, facilitating

the transfer of information and ideas” Given the central role of agency personnel, combimed

“ with the lack of formal management authorities, these interactions are undoubtedly most

effectlve when the commlttees are charged with mfoxmatlon gathermg and other techmcal

7The functlonmg of these commmee 18 dlscussed m greater detall later m thns rcport Addmonal

*nformation can be found m studies by Dworsky (1974) Hart (1971) and Maass (1951) among others and

m (hc numerous’ fcdcral water resource reports publlshed n and around the 1950 s
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tasks The obvious weakness of this organizational form 1s that decisions are generally not
binding and cannot be implemented without outside approval Consequently, there 1s no
real incentive or mechamism for reaching agreement on difficult 1ssues  When sigmificant

‘nteragency conflicts anse, basin interagency commuttees are often bypassed as a conflict

resolunon vehicle (Maass, 1951, NWC, 1973) »
} 4 Interagency-Interstate Commssions The interagency-interstate commussions are
descendants of the basin interagency commuttees, and share many of the same
characteristics, however, the Interagency-interstate commissions have three qualities which
Justify their inclusion 1n a separate category (1) they have a formal legislative basis, (2) they
marntam pezmanent and mdependent staffs, and (3) they more fully treat states as equals to
therr federal counterparts (Hart, 1971, Donahue, 1987) This form of coordination
mechanism 1s defined to include the "Title II commussions” established pursuant to Tatle II
of the Water Resources Planning Act of 1965 and termnated by presidential order m 1981
(ACIR, 1972, Gregg, 1989) These commussions, like basin Interagency commuittees,

featured a membership of federal agencies and state representatives, usually govermnors or
__their appontees 8 Funding for the comnussions came from relatively equal contributions

from both federal and state treasunies  Each member had one vote, and most commuissions
made decisions erther by consensus or unammuty--although the exact voting rules of the
Title IT Commussions were the subject of considerable confusion ? Each commussion had an
independent charrman appointed by the president, and a vice-chairman selected by the basin
states, mnovations which Gregg (1993) beheves helped many of the commusstons to look
beyond the narrow water development agendas held by many member agencies The
primary functions of the Title II commussions were to prepare comprehensive and basmwide
‘water resources plans, and to coordmate and advocate improved water management

' pohc;es within their jurisdictions

.. Most of the differences between the firebrick commuttees and the Title I1
commussions were overshadowed by the sumilar political environment m which both

* orgamzations were placed.  Smce neither type of orgamization possessed a sufficiently ngh

level of independent resources and clout to implement their decisions without the
cooperation of Congress the Executive (via the Water Resources Council after 1965), or
the participating agencies, both types of organizations primantly utihzed a decision rule of
unamumuty and gravitated toward the "soft" management functions of commurucation,
information gathering, and advocacy (ACIR, 1972, Gregg, 1989, Hart, 1971, NWC, 1973,
Donahue, 1987) - These generalizations do not fit for all the orgamzations 1 all instances,
but are sufficiently prevalent to consider these two types of coordination mechamsms to be
close relatxves .despite their different legal structures

“Although the mteragency-interstate comrnussions suffered from many of the same
weaknesses that constramned the basin interagency commuttees, the Title 1 format did offer
everal notable advantages over the earlier coordination mechanism (Hart 1971, Donahue,

8The commussions featured one representative each from the major federal agencies/departments active 1n
the basin (usually 10 or I'1) one representative from each state partly or completely within the basm and
some commissions one representative each from major interstate orgamzations with water resources
responsibilities

OThis subject 15 discussed in detail by the Advisory Commussion on Intergovernmental Relations (1972) and
Hart (1971) as well as bemng examined later m this report
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1987, Foster, 1984) By jomnng state and federal representatives m a relatively coequal
decision-making environment, the interagency-interstate commission provided a
conceptually and pragmatlcally atiractive environment for agency coordmation and
intergovernmental relations n the era of "cooperative federalism " The presence of an
independent staff and chairman further strengthened this form, provxdmg the prommse of a
technically compétent adrinustrative infrastructure for the collection and dissemnation of
mformation at the regional scale These attnbutes were both supported by the formal
statutory basis of interagency-1niterstaté commussions, which provxded a degree of status and
resources not enjoyed by the basin mteragency commuttees 10

5 Federal-Interstate Compact Commussions The remaining form of federal-
interstate regional orgamzation 1s the federal-interstate compact commission (Derthlck
1974, GAQ, 1981, Muys, 1971)" Unlike a typxcal mterstate compact which requires
congresstonal consent and ratification but does'not require or provide for subsequent
federal involvement; a federal-interstate compact mcludes the federal govemment on an
equal footing with the states !' This mstitutional arrangement resolves; at least in theory,
many of the constitutional 1ssues of basin management, while provxdmg the full resources of
the federal government to an organization primanly comprised of state members The -
federal-interstate compact device 1s also distingwished from the typical mterstate compact m
that the two existing federal-interstate compacts provide for comprehenstve, multiple-'
purpose management (Muys, 1971) ‘It is this combination of features that account for the
high scholarly praise assoclated thh thxs mechamsm, a subject dlscussed later m tlus
chapter :

'The federal-interstate compact’ comrmssmn was ploneered 1n the Delaware Basm n
1961, and subsequently copied (almost: verbatim) m the Susquehanna Basinn' 1970 (GAO
1981, Voight, 1972) These organizations are governed by an executive commuttee of state
govemors (or their appontees) and a federal representative appomted by the presxdent The
rules of decision-making are negotiated as part of the compact, and can theoretically vary
by subject matter and by the nature of the federal commutment A majonty~mle System 1s
featured prominently 1n both commussions, although certamn budgetary decisions require
unammity - The commussion's decisions are pnmanly unplemented by'the admuustratxve
branch of the organization, which integrates and coordinates commission activities into a
comprehenswe basinwide planthat 1s'binding on other regional actors o ‘

““As discussed earlier, mnterstaté compacts m general provide an extremely strong
statutory basis fora commssion - These qualities are further enhanced by the formal - .
participation of the federal government mn the federal-mterstate compact device .
Consequently * federal-interstate’ compact comrmussions ‘can potentlally be vested with an
extremely wide range of authorities and responstbxhtles, as has been done n the Delaware
and Susquehanna efforts  This strong legislative foundation, howeyer, is undoubtedlya

10yt 45 notable that the two most active firebnck commitiees - n the Missoun and Columbia Basins- were
quickly replaced with Title I{ Commussions followmg passage of the Water Resources Planning Act of
1965

The rale of the federal govemment in'the terms and admimstratton of the compact 1s highly’ stmilar to
that of the basin states n most cases” except that the federal government 15 exempt from some of the

* constitutional restrictions on the states and 1s generally not bound by decxslons that the federal

representanve does not approve
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.political liability, as "the federal-state compacting process 1s potentially several orders of

magmtude more complex and divisive than that of the interstate compacting process”
(Donahue, 1987 132) Faled efforts to enact federal-interstate compacts in the Missoun

-and New England Basms provide evidence of this challenge of pohitical acceptance (Voight,
. 19'72)

Although efforts 1n the late 1960's to estabhsh a federal-interstate compact 1n the
Potomac Basin failed, modifications to an existing compact and compact comrmussion have
produced an orgamzation that closely approximates the federal-state partnerstup seen in the
Delaware and Susquehanna Basins (ICPRB, 1979) The Interstate Commussion on the

“Potomac River Basmn (ICPRB), formed pursuarit to the Potomac Valley Compact (1940,

aménded 1970), coordinates the regional management of the Potomac in the states of
Maryland, Virginia, West Virginia, Pennsylvanua, and the District of Columbia  Although

"the federal government 1s not a compact signatory-~as in the Delaware and Susquehanna

compacts--the ICPRB provides full voting nghts to federal participants, an arrangement
Justified 1n large part by the central role of the U S Army Corps of Engineers in providing
dnnking water to the Dustrict of Columbia 12 Primanly through research and advisory roles,
this mnovative arrangement 1 the Potomac Basim has been highly effective i addressing
regional water quality issues (the ICPRB's oniginal mandate), and more recently, n vastly
mcreasing regional water supplies through a techmcally sophisticated--and almost entirely
nonsfructural--program of 1mproved reservoir operations (Stemner, Holmes and Schwartz,
1988 TWR, 1991) 13

-6 Federal Regional Agencies The first of the two forms of federal regional water
orgamzanons established 1n the Umited States was the federal regional agency A federal
regional agency 1s an mdependent and self-sufficient entity created by federal legislation,

~and vested with formal and broad management authonties over a specific physical area

(Donahue, 1987) . Being a federal agency, 1t 1s headed by federal representatives appomted
by the president, and 15 at least partially supported by federal appropriations  Any further
generalizations are impossible, since only one significant example of this form exists in the

- water resources field the Tennessee Valley Authonty (TVA) As discussed in detail later m
-, tins chapter, the TVA, created 1n 1933, 15 probably the most famous and widely studied

regional water organization 1n the United States (Selznmick, 1966, Martin et al , 1960,

~Derthick. 1974). 1t was the sole product of the "valley authonty" movement, a depression-

era movement to establish regional water mstitutions void of mteragency conflicts and
geographxc and functional fragmentation

: ~ The federal regional agency, and the TVA 1n particular, 15 appealing on three levels
Flrst this form of coordination mechanism allows activities to be focused at the niver basin

scale--or some other functionally-defined construct-~thereby facilitating an efficient and

127he Upper Colorado River Commussion (UCRC) also provides full voting nghts to a federal
representative  However the apparent federal state partnership provided by the UCRC's voting
arrangement 1s largely symbolic since 1t 15 the Colorado s "single federal admimistrator” that ulimately
shapes regtonal policy Many other compact commissions provide for an element of federal participation,
but rarely on a scale approaching the partnerships seen 1n the Potomac Basimn or i the federal nterstate
compact commissions

130f the 19 interstate compact commissions evaluated by Hill (1992) the ICPRB was judged to be the most
effective
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technically sound approach to water development and management Secondly, the hugh
Jevel of formal authonty available to the orgamzation due to 1ts statutory basts and federal
standing allows the federal regional agency to pursue a comprehensive mandate And lastly,
the integration of planning, development, and management acfivities within a_smgle agency,
combined with the broad mandate, eliminates the need for interagency cooperation and
bargaming, and allows a single organization to implement the programs which 1t develops
All of these qualities can be seen in the Tennessee Valley, where the TVA has aggressively
pursued a water development and management program primartly focused on flood control,
power generation (from hydro, coal, and nuclear sources), navigation improvements, ‘ar;d
regional economic development (Freeman and Lesene, 1981) o
In practice, the federal regional agency form of coordination mechamsm has at least

two significant drawbacks - The primary weakness 1s 1ts trreplicability  Dozens of proposals -
to replicate the TVA have been pursued, but all have failed prumanly due to strong
opposition from exsting agencies and to the feared expansion of governmental (especially
federal) influence (Fox, .1964) 14 As Derthick (1974 192) has noted, the creation of the
TVA was a "political accident," ansing from a umique period of economuc and political
chaos - In addition to this practical weakness, the federal regional agency. form 1s also .
potentially troublesome m its subordmation of the states, aithough research by Selznick.
(1966) and Ingram (1973) suggests that the TVA has generally been responsive to local
interests: G T e e Lo

-7_Single Federal Admimstrator- The second type of federal organization for the
control of 1nterstate water resources 1s the single federal admimstrator, seen mn only one.
major basin’ the Colorado (Kenney, 1993, WRC; 1967) Donahue (1987 161) reports that
this category of coordination mechamsm wmcludes "any arrangement in which a single, .-
federally appomnted administrator 1s vested with decision-making authonty-over the use and
management of a given resource or set of resources within a specified geographic area " In
theory, this defimition includes court appointed River Masters used to oversee and- -
implement judicial apportionments, however, the "single federal admmstrator™ descriptor 1s
generally reserved for the Colorado sitvation - s M

-In the Colorado, the Secretary-of the Intenor--a presidential appontee--is the single
federal admunsstrator, a byproduct of federal legislation and the Supreme Court's decision 1n
Anzona V. Cahfornia (1963)  Among the many water management areas where the
Secretary has major résponsibilities are thé determinationi of Teservoir operating regimes, the
marketing and ‘delivery of watet from federal projects; the administration of Indian water-
(and land) resources, the design and implementation of fish and wildlife protection -7
programs, including those for endangered species), the management of federal rangelands,
parks and wildhfe refuges, the formulation and admimstration (along with EPA) of sahimty
control strategies, the performance and sponsonng of regional water resources research,
and the interpretation and 1mplementation of the provisions of the Colorado River '
Compact--one of the few mterstate compacts which does not employ a compact
commussion (Kenney, 1993) N l

14 Although the TVA model has not been successfully replicated in other American river basms the form
has been endorsed and apphied in several other countries B R '
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From a conceptual standpoint, the strengths and weaknesses of this organizational
form are largely linked to the qualities of authontative and "top-down" management
strategies (Donahue, 1987) In theory, the single federal admirustrator has the potential to
quickly, efficiently, and equitably address difficult and contentious 15sues 1n a creative and -
defimtive manner The past performance of the Interior Department 1n Colorado Raver
politics, however, does not mspire great confidence 1n the ability of the federal bureaucracy
to effectively and equitable balance competing demands 1n the basn, especially mn this
modern era where many of the fundamental principles of the federal reclamation program
have come 1nto public disfavor (Kenney, 1993, Reisner, 1986) Modern trends 1n public
adnumistration call for more decentralized (in this case, state-dominated) decision-making
arrangements, and for the transfer of decision-malkung responsibilities from admumstrators to
elected officials--an acknowledgment that many water management decisions are not merely
technical exercises, but are ultimately choices among divergent public values (Kenney,

1993, Feldman, 1991, Osbome and Gaebler, 1992) Primanly for these reasons, the smg!e
federal admimistrator approach has few advocates i the Colorado and elsewhere

Lessons from the American Expenience An Historical Review

‘Although most of the wterstate experiments and acadernic mvestigations relevant to
the ACT-ACF study have occurred in the past fifty years, 1t 1s worthwhile to briefly review
the entire Ariierican experierice with interstate water management since this forms the
nstitutional medium upon which all current arrangements must be designed An hustorical
review also provides the appropnate context for a more detailed and cntical review of the
types of coordmation mechamsms described in the preceding section  More detailed
histoncal reviews are provided by Holmes (1972, 1979), Kenney (1993), Wengert ( 1981),
Teclaff (1967), and Kindsvater (1964), among others

Without question, the most umportant legacy of 19th century American water
management policies was the emergence of federal prunacy 1n interstate water resource
development and admimstration, pnmanly lumited to the goal of navigation improvements
Shallat (1992) documents the lengthy political and legal debate concerning the proper -
allocation of responsibilities among federal, state and private interests, and shows that
federal primacy was established due to at least three major factors (1) most canal-building
efforts financed by state and private mterests were financial failures (MacGill, 1917), (2)

' Supreme Court interpretations of the Commerce Clause (and later the Property Clause),

such as i Gibbons v_Ogden (1824), established federal regulatory control over mterstate
waters, and (3) the Army Corps of Engmneers, created m 1802, emerged as the leading
technical body concerned with navigation improvements

““National water policy remained preoccupied with the single purpose of navigation
until the Progressive Conservation movement (circa 1890-1920), when the concept of . -
multiple-purpose development was born--over the objections of the navigation-oriented
Corps of Engineers (Hays, 1959) 15 Tlus era also marked the first time serious scholarly -

15The Corps opposttion to multiple purpbse planning was largely responsible for the deauthonization of the'
Newlands Commussion (created in 1917, deauthorized in 1920), which would have established an
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attenition was given to the subject of mnstitutional arrangements for river basin
admimstration  Writing about the and lands in the western United States, John Wesley
Powell (1878, 1890) introduced the 1dea of linking land and water institutions, facilitated
through the creation of highly autonomous local governments organized along "hydrologic
basins" (Stegner, 1953) While s belief in local, bottom-up decision-making did not find
support 1 the Progressive movement (which instead supported the expansion of federal
agency discretion), the 1dea that water mstitutions should confori to the shapes of
hydrologic basins was strongly endorsed This 1dea permeated the reports of the Inland
Waterways Commusstons (1907-1912) and the Natlonal Conservanon Commussion
(1909 16~
" Despite the Corp's earlier reluctance to endorse multlple-puxpose niver basmn

planming, congressional actions i 1925 and 1927 charged the Corps and the Federal Power .
Commussion (created 1n 1920) to develop a series of comprehensxve nver deve[opment
plans integrating the purposes of navigation, hydropower production, flood control, and
ingation {Schad, 1964, Teclaff, 1967) " These studies became known as the "308 Reports"
since the rvers to be studied were listed 1n House Document 308, 69th Congress, Ist.
Sesston  Over 200 "308" studies have since been conducted (Teclaff, 1967)

Up to this time, there had been httle experimentation with coordination mechamsms
With the exception of some prinutive federal expeniments 1 the Mississippi and Missour:
Basins m the 1870's and 1880's, the only significant mechanism to have emerged by 1930
was the interstate water compact--pioneered 1 the Colorado River Basin  Hundley (1975)
provides the classic reference of this massive polifical struggle, m whxch the Colorado River
Compact was drafted and signed by the seven states in 1922, but was not ratified by
Congress until 1928 and did not become effective until 1929 - As Muys (1971), Hardy
-(1982), and many others have documented, the following decades saw a dramatic increase
n the use of interstate water compacts - In the fifty years followng the ratification of the -
Colorado Raver Compact, exghteen other major nvers were apportioned by mterstate .
compact, and a lessor number of compacts pertaining to:flood control and water quality ..
were also enacted !7 This expenmentatxon with compacts was, -at least in part, prompted by
‘the Supreme Court's development of the "equitable apportionment" doctrine n 1907, an
unpredictable and administratuvely void mechanism for managmg interstate water
resources. 18. ‘ : Lo L

mdependent federal commission !o formally oversee a nanonal process of mulnple purpose nver basm
planmng . . . B 3
161 hlS letter appomtmg lhe lnland Waterways Commxssnon Premdent Roosevelt asserted that Every nver
system from its headwaters in the forest to its mouth on the coast 15a smgle umt and should be treated as -
such (Inland Watenvnvs Commussion 1908) : ; o
T (1992) and the Council of State Governments (1983) provxde detaﬂed hstmgs of mterstate water E
compacts mcluding some mformanon regardmg membershlps structures functlons and other o
organizational charactenistics

18The doctrine of cquitable apportionment was f rst applled in the case of Kansas v_Colorado ( 1907) a :
dispute mvolving states with different water law doctrines - The first application of the equitable”
apportionment doctrine 1n states with sumilar water law doctnnes was 1n Wyoming v_Colorado (1922) a
case which provided much of the nmpems behind the pursmit and eventunl rauﬁcanon of the Colomdo vaer

Compact
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The economuc and psychological shock brought on by the Great Depression (durtmg
the 1930's) created an era conducive to experimentation and 1nnovation In few areas was
this more evident than n river basin development, which quickly became a major element 1n
Franklin Roosevelt's employment and economic development strategy under the auspices of
the New Deal Water development in the depression era has been aptly described by
Reisner (1986) as the "Go-Go Years," as orgaruzations such as the Public Works
Adminstration (PWA), Works Progress Admistration (WPA), Civihan Conservation

'Coxps (CCC), and pre-existing federal agencies constructed a dizzying array of projects

By the nud-1930's, the four largest concrete dams ever built were under construction
Hoover, Shasta, Bonneville, and Grand Coulee

The mmpressive scale of depression-era construction projects was matched by an
equally fervent effort to 1dentify new mechanisms and institutional arrangements to promote
regional economic growth Without exception, the most notable of these mnovations was
the creatton in 1933 of the Tennessee Valley Authority, a federal regional agency
empowered to pursue an agenda of navigation improvements, flood control, power

. generation, reforestation, and related activities designed to facihitate regional agricultural

and industnial development The TVA constructed over fifly projects m 1its first fifty years,
utihizing a multi-billion dollar annual budget financed primanly through power revenues
(Freeman and Lesene, 1981)

The TVA 1s probably the most studied coordmation mechamsm m existence The
work of Selznick (1966) remains the classic reference, although Derthack (1974), Martin et
al (1960), and Reisner (1986), among others, provide a valpable and divergent array of
perspectives on the federal regional agency ' The TVA 15 a umquely centrahized and
authonitative federal water agency, enjoying an unparal[eled level of autonomy from both
Congress and the seven basm states The agency's multiple-purpose ortentation, 1ts
economic development emphass, its hydrologically-dehneated jurisdiction, and its federal
primacy all reflect 1deas that rose to prominence 1 the preceding decades, but had never

‘been 5o comprehensively or aggressively implemented

The pnmary force behind passage of the agency's organic legislation was President.
FranJ\Im Roosevelt, who went on (in 1937) to suggest expanding the experiment to include
seven other river basins - As Fox (1964 72) recalls, these proposals recerved mixed reviews

Advocates of the federal valley authonty believed 1t was the ultimate answer
because the river basin was treated as a unit, the state boundary problem was
hurdled, centrahization of authonty in Washington was avoided, and inter-
agency rivalry was ehmimated The opponents were those who feared

.. ‘widespread expansion of public power and encroachment upon state
prerogatives, as well as the existing agencies and their chientele whose power
and authonty would be diminished through general apphicability of the valley
authonty arrangement

: I9Cohgnon (1983) provades a scholarly remterpretation of Selznick s classic work utihzing a pohtical and

historical perspective rather than the structural functional approach utihized by Selznick
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Roosevelt's remarks mitiated a national "valley authonty" movement Almost immediately,
bills were before Congress calling for valley authonties in over a dozen basins, including the
Upper Mississippi, Cumberland, Arkansas, Wabash, Columbia, Sacramento-San Joaquin,
Missours, Tombigbee, Connecticut, Merrmmack, Ohio, Arkansas, Red, and Rio Grande
(NRC, 1935, Martin et al , 1960, Teclaff, 1967) Such proposals continued for almost
twenty years, but none were successful largely due to entrenched bureaucratxc Opposmon
and fears of mcreased federal pnimacy 20

Ruver basm development and admunistration was a toplc exammed m several
depression-era studies, including those of the President's Coriirmittee on Water Flow, the
Mississippi Valley Commitiee of the Public Works Admumustration, the Natxonal Resources
Planning Board and 1ts Water Planning Commuttee, and the National’ Resources Commxrtee
and 1ts Water Resources Commuttee, prompting the Advxsory Comussion on
Intergovernmental Relations (1972 6) to classify this era as the "renaissance of
regionalism " It was the National Resources Commuttee that most directly and thoughtfully
considered the 1ssue of appropnate nstitutional arrangements for niver basiii development
Although the Commuttee ( 1935) endorsed the TVA model as well as calling for additional
interstate compacts, the group 's primary ‘recommendation’ was for the estabhshment of more
wformal and flexible arrarigements, primanly interagency coordmatmg commuttees featuring
both federal and state representatives and a federal chairman’ Witnessing the strong
bureaucratic opposition gerieratéd to defeat the valley authonty movement, the National *
Resources Commuttee correctly anticipated that interagency coordmatmg commxttees were-
the more politically viable mstitutional arrangement for the future -

The era of "basin mteragency commuttees" officially began m 1943 with the
establishment of the Federal Interagency River Basms Commuttee (FIARBC), a group
drawmg members from the Depanments of Interior, Agnculture and Army, the Federal
Power Commxssxon, and later, the Department of Commerce and the Public Health Service
(NWC, 1973) "By 1950 five so-called "firebrick" comrmuttees had been estabhished serving
the Missour, Columbia, Pacific' Southwest, Arkansas- Red-White; and New York-New *
England Basins (Dworsky, 1974, Hart, 1971, NWC, 1973) >V The firebrick commuttees
were primanly designed to coordinate the activities of the federal agencies within nver
basins--a function inherited from the National Resources Planning Board--and to provide a
modest degree of state participation 1n federal planning efforts’ However, as Foster (1984)
reports, only 1n the New York-New England Basmns did this level of state pamcxpatlon ‘
approach equahty

2()Vexy few of these proposals received sertous consideration” with the exception of the valléy authonty N
movement m the Columbia Basin.* As Donahue (1987-153) reports "On only three ‘occasions (1937 1945

1949) was a bill granted a hearing only once (1945) was such a.bill reponed out of committee and. on that
occassion received an unfavorable recommendation’”

210versight of the firebnek commuttees was transferred from the FIARBC to the Interagency Commmee on
Water Resources (ICWR) sometimes known as ' Icewater  created in 1954 by order of President

Eisenhower In 1966 the responsibility for overseeing these commuttees was agan transferred by

presidential order this time to the Water Resources Council  Duning this time the committees changed

very little
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In comparison to many other coordination mechamsms, the hiterature on the basmn
interagency committees 1s relatively nch and diverse 22 The conclusions reached m studies
by Maass (1951), the National Water Commuission (1973), Baumhoff (1951), Hart (1971),
Martin et al (1960), among others, however, are lughly consistent The firebrick
commuttees are generally considered to have been neffective coordination mechanisms,
primanly because they provided no real mcentive for coordination 2* It was Congress, and
not the firebrick committees, who approved or rejected proposed development schemes,
consequently, when disagreements arose among the commuttee's participating agencies,
each would simply take their own plans to Congress--a forum where enforceable decisions
could be made and implemented As Ingram (1972, 1990) and many other authors have
documented, the politics of water development calls for Congress to select projects based
on pohtical criteria, and not upon any "scientifically rational” process gmded by principles of -
hydrology or economics ** While this approach to water development provides pohtical
benefits to congressmen, economic benefits to water development advocates, and large
construction budgets for the agencies, 1t does not provide agencies or Congress with a
compelling mcentive to promote logically coordinated plans When agencies have provided
Congress with separate and largely uncoordinated development programs, Congress has
often chosen to authorize both programs--the most famous example being the Pick-Sloan
Plan for the development of the Missour1 Basin, a scheme 1 which the Bureau of
Reclamation pursued an agenda of irngation and hydropower development while the Corps
designed and built projects pnmanly to provide downstream navigation and flood control
benefits (Baumhoff, 1951) ;

The failure of federal agencies to mearngfully coordipate therr activities and their
continued reluctance to encourage co-equal state participation 1n niver basin planning,
development and management was addressed by several post-war study commussions,
including the First Hoover Commussion (1949), the President's Water Resources Policy

‘Commussion (1950), the Second Hoover Commussion (1955), the President's Adwvisory

2215 discussion of Intcragency commuttees 1s himited to the firebrick commuttees since they were intended
to serve as permanent coordination-mechamisms - Approximately two dozen other mteragency "coordinating
commuttees’ were established duning this era, however to conduct river basin studies i specific regions
(Hart -1971) - These temporary arrangements shared many structural ssmtlarities with the firebrick
commuttees. with the exception that a few commuttees were established by congressional action -1 e
resolutions of the Senate Commuttee on Public Works (Most of the commuttees were established by the ad
hoc water resources council ' 1 1964 a short lived executive arrangement active n the early 1960s )
Eventually - these committees fell under the supervision of the Water Resources Council, along with the
firebrick commuttees and the Title Il Commussions, and were termnated upon completion of their studies
Basins featuring thesc interagency study commussions included the Ohio Lower Mississipp Pascagoula
Pearl  Susquehanna and Connecticut among others

23Note that most of the eniticisms directed toward the firebnick commttees regarded the inability of these
mechamsms to function effectively as conflict resolution and decision making entites While Dworsky
(1974) and Dworsky Allee and North (1991) concede this point they emphasize that the fircbnck
committees were considerably more successful in the performance of other functions primarily the
coordmation and dissemination of technical research These are tasks which do not require a great deal of
formal authority nor do they require extensive communication with statc policy makers In these areas the
firebrick committees represented an improvement over existing arrangements

24The pohitics of water development are also skillfully documented by McCool (1987) Maass (1951) and
Gotthieb (1988) among others }
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Commuttee on Water Resources Policy (1956), and the Senate Select Commuttee on
National Water Resources (1961) 25 These reports responded to widespread public
chiticisms regarding interagency competition and policy fragmentation with a variety of
‘recommendations, mcludimg the consohdation of the federal water development
bureducracy mito a single superagency, the establishment of federal review boards to
oversee and regulate the selection of projects and river basmn ‘plans, the promulgation of
more specific slandards for project evaluations, and the establishment of new types of
coordmation mechamsms featurmg meanmgful federal-state cooperation Although none of
the major recommendations from any of these reports were immediately or fully acted upon,
they did influence the sweeping reforms that awaited 1n the 1960's 26
Three new and highly distinct forms of coordination mechanisms appeared im the
1960's (The basic features of these forms were described earlier ) The Delaware River
Basin Conumssion, established m 1961, ploneered the use of the “federal-nterstate compact
commxssmn" (GAO, 1981) This landmark effort followed falled attempts to establish
federal-interstate compact commussions m the Missouri and New England Basins: As
Voight (1972) and Foster (1984) documient, these efforts faled primarily due to opposition
from the federal water development bureaucracy, fearful of Iosmg autonomny m these
regtons: Two years later; a Supreme Court decision concermng thé Colorado River Basm
established the administrative framework described earlier as the "single federal ‘
admimstrator " And mn 1965, Title IT of the Water Resouirces Planning Act provided for the
establishment of a series of "mteragency-mterstate commussions "*7 “Title Il Commussions
were quickly established by presuientlal order in the Pacific-Northwest, Souns-Red-Ramy,
Great Lakes, Ohio, New Englarid, and Missoun regions (ACIR, 1972, Hart, ]971) 28 The
Souris-Red-Ramy commuission was eventually subsumed by the creatmn of the Title II
Commussion 1n the Upper Mississippi Basin’
The most anomalous and nationally msignificant of these mechamsms 1s the single
federal administrator approach seen in the Colorado Ruver Basin, created by Supreme Court
action (and earher decades of federal Ieglslatlon) m the case of Anzona v Cahfomna ( 1963) :

25f1‘he President s Water Resources Policy Commission ts commonly referenced as the Cooke Commisston
n deference to chairman Morms Cooke: Similarly, the Senate Select Commuttee on National Water ;.-
Resources 1s.best known as the Kerr Commuttee 1n deference to Senator Robert Kerr of Oklahoma

260ne notable product anising from the reports cnticizing the performance of intéragenicy committees was
the establishment of U S Study Commussions in the Southeast River Basins'and n Texas * These 1
commmssions- operational from 19591963 were more notable for their composttion and organizatton than
for therr reports (Pealy. 11964) The commussions featured an independent staff a federal chairman direct
federal appropriations and were compnsed of state governors and federal agency representatives “all
appointed by the President The Apalachicola Chanahoochee Basm was one of exght basms exammed by the :
Southeast River Basins commussion

27Hant (1971) provides a useful and concise legislative hlstory of the Water Resources Planmng Act

281, additional to requiring the consent of the President eslabhshment ofaTule Il Commisston requlrcd

the approval of a majority of the affected basin states and a positive recommendation by enther the Water ~
Resources Council or an affected state govemor * In the Upper Colorddo and Colimbia Basins approval of .
threc of four governors was required (since these regions already had eslabhshed coordmahon mechanisms)..-
Simlarly” 1t was assurned that the Title [I format was not applicable i exther the Tennessce or Delware
Basins since these bnsms already had authomatlve and comprehensive waler orgamzatmns mn p]ace
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(Kenney, 1993) 2 That decision empowered the Secretary of the Interior--1 e , the "single
federal admmstrator"--with broad discretionary powers i the operation of the region's
elaborate plumbing system, as well as "discovening" the abihity of Congress to apportion
mterstate nivers - Prior to this decision, 1t was generally felt that only two mechamisms of
interstate apportionment existed the mnterstate compact, and the Supreme Court's usage of
the "equitable apportionment” doctrine 3° The "discovery" of this congressional power, m

- theory, provides a powerful device which could be explorted 1n the design and creation of

new coordination mechamsms, mn practice, however, Congress has been unwilling to utihize
this power 1 other basins, probably due to the undesirable political nature of apportioning
hrmted resources 3!

‘Making a more national impresston were the new arrangements 1n the Delaware
(later copied 1n the Susquehanna) and those ansing from Title II of the Water Resources
Planmng Act, administered by the Water Resources Council (estabhshed in Title I) 32 These
two. types of coordmation mechanisms have been compared and contrasted by several

. -authors, including the Advisory Commussion on Intergovernmental Relations (1972), the

National Water Commussion (1973), Derthick (1974), the Water Resources Council (1967),
Muys (1971), and 1 numerous other mnvestigations Although Title Il Commussions are
almost umversally deemed to be improvements over basin interagency commuttees, the
Iiterature 15 equally consistent 1n the conclusion that the federal-interstate compact approach
15 the preferred alternative when compared to the interagency-interstate commussions of
Title 11 33 :

Although the nation's first federal-interstate compact commssion was established
four years before the enactment of the Water Resources Planning Act, 1t 1s the Title IT
Commussions that best represented the next evolutionary step beyond the basin interagency
commuttees of the firebrick model The primary goals of the arrangements created pursuant

29While the strtuttonal arrangements 1 the Colorado Basin are routinely cnticized due to their reliance
on federal actors 1t should be remembered that the region 1s compnised of over seventy percent federal lands

(including Indian lands) and 1s'served by an elaborate system of federally constructed (and financed) water

projects (Kenney. 1993)

3OHundle_v s (1975) review of the compacting process in the Colorado River Basmn strongly suggests that the
Supreme Court mismterpreted the true congressional ntent of the Boulder Canyon Project Act of 1928 and
that the legislation was never mtended to function as a binding congressional apportionment of the
interstate river.

314 review of the American experence with mterstate water conflicts strongly suggests that neither
Congress nor the Supreme Court welcomes the challenge of creating interstate water apportionments the
Supreme Court does not want the burden of making highly technical decisions which generally require
subsequent adminsstrative actions and Congress does not wish to resolve disputes for which positive sum
outcomes are not readily available - For these reasons both parties tend to promote the use of nterstate
compacts Erhardt (1992) provides a review of the three mechamsms for apportioning interstate rivers
32The Water Resources Council was ongmally compnsed of the Chairman of the Federal Power
Commusston and the Secretanes of Agnculture Army Intenor and HEW (Health Education and Welfare)
Participation of the Secretary of Transportation and the admimstrator of the Environmental Protection
Agency was accomplished n later years

33 Additional praise for the federal mterstate compact approach can be found in studies by the General
Accounting Office (1981) Erhardt (1992) ACIR (1991) Bloom (1986) and Kenney (1993) Note that
Erhardt (1992) suggests the creation of a federal interstate compact commusston for the Chattahoochee
River
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to the Water Resources Planning Act were to umprove interagency coordination (with an
emphasis on federal-state cooperation), and to complete Comprehensive Coordmated Joint
Plans (CCJP's) for rver basin development (NWC, 1973, Hart, 1971) Plans of this nature
were, to widely varymng degrees, already under development the basins establishing Title
II Commusstons, mitiated by a vanety of actors--mncluding many of the firebrick commuttees
and the "ad hoc" coordinating commuttees : R :

The Title 1I Commissions, the Water Resources Council, and the associated
planming framework established under the Water Resources Planning Act (WRPA) were
terrmunated--without significant protests--by President Reagan 1n 1981 and 1982 As Gregg
(1989 16), former chairman of the New England River Basins Comumussior, has observed,
the demise of the WRPA system can primarily be atiributed to "stitutional limtations and
historical obsolescence " One of the primary "mstitutional limitations” of the commussions
was their mability to make enforceable decisions  Swmce final decision-making authority in
most areas remained with Congress and the member agencies (and was not transferred to
the commusstons), most commussions felt compelled to reach unanimous agreements m
order to provide a reasonable chance of having decisions implemented 3 As discussed by
the Advisory Commuttee on Intergovernmental Relations (1972 125), this political necessity

“ensured that the Title II' Comimussions were no more effective as forums of confhct

resolution and decision-making than the ‘preceding ‘basin mteragency commussions

The unusual voting procedures stipulated by the Act attempt to produce
virtually unanimous approval for commisston basin-wide planning activities
As such, they continue the tradihon of earlier, less formal basin-wide ‘
wstitutions which placed a premium on the exchange of information among
Federal and State agencies 1n an attempt to reach agreement ona plan that -
might be utilized as a further justification for Federal and: federally.assisted:
water resource projects  These extraordinary voting procedures are perhaps =
appropnate for this kind of forum-type mecharism  Such procedures would

. not be appropriate 1f the Title Il commussions were to be given management
responstbilities L i ' , e

As the ACIR observed, the organizational structure of the Title i Com'miséxdné

- provided a framework that was adequate for regional communication and debate, but was
‘madequate for the conflict resolution and regulatory responsibilities assocrated with

resource management  Yet, the commussions were created at a ime when water, ,
development was waning due to environmental protests, fiscal concerns, and the exhaustion.
of good dam sutes, and calls for improved resource management were itensifying 35 This:,

- 34The Water Resources Planning Act called for the commissions to make decisions by consensus an

ambigious term which was defined differently by the vanous comnussions (ACIR 1972):. The selection of.
decision making rules for the commissions was a major element of debate during the genesis (1961 1965).
of the Water Resouirces Planning Act (Hart 1971) “ PRTR S
359This change 1n the direction of national water policy was 1dentified by the National Water Commssion
(1973 58) which reported that 1n the future increased emphasis must be placed on the management of -
existing water developments as a means of improving regional growth potential rather than relying as. .
heavily in the past-on new projects - - T T T Cotmn e
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factor--described earlier by Gregg as "lustorical obsolescence”--meant that the commuissions
were designed for an era that had-passed In those commussions where an effort was made
to embrace this new emphasis on creative and environmentally sound water management--
primarily the New England River Basins Comrmussion-~the deficiencies i authonity
hampered many otherwise feasible innovations (Foster, 1984) 36

- In contrast to the interagency-interstate commisstons authorized under Title I of the
WRPA, the federal-interstate compact commissions created in the Delaware and
Susqueharina Basins were endowed with sufficient independent authonities to act 1n a
management capacity Thus entails the ability to make decistons which are legally binding,

and which can be implemented without the need for additional congressional actions or the

total rehance on existing agencies for voluntary cooperation This includes the ability to
block proposed actions that are inconsistent with the regional plans developed by these
commussions It 1s this feature of the federal-interstate compact commssions that draws the

- bulk of the scholarly praise (NWC, 1973, ACIR, 1972, GAO, 1981), however, the

coordination mechamsms seen 1n the Delaware and Susquehanna Basins have several other

- features of equal sigmficance and value--mmcluding thetr possession of independent and

technically competent staffs, thewr multiple-purpose and multiple-value mandates, their
geographlc scope (1 e , problemshed-orientation), their reliance on state political leaders

(1 e , governors) rather than bureaucrats in gurding policy decisions, and the relatively equal
balancmg of state autonomy with federal supremacy Earlier experimentation nationwide
with compact comrmussions, interstate councils, basin interagency comumuttees and the
interagency-interstate commussions were mstrumental in identifying these organizational

- features as desirable 1 administrative bodxes charged with management and planning
, responsnblhtxes -

The theme of federal-state partnershxp--also known as "cooperatlve federalism" o
creatwe federahsm"--e‘cpressed so forcefully in the federal-interstate compact device, was
also featured promnently m the federal water quality program which evolved in the 1970's

" begmning with the Federal Water Pollution Control Act Amendments of 1972 38 This

legislation--primanly in sections 208, 209, and 303(e)--also featured a recogmtion of the
need to concentrate water quality management activities at hydrologically delmeated scales
Water quality planning at the nver basin scale (209 planning) was ongmally conceived to be
conducted as part of the Level B (nver basin) mvestigations conducted by the Water

36The New England River Basms Comnussion 1s the most widely studied and praised of the Title 11

:.Commusstons - Case studies are provided by Ingram (1971) Foster (1984) Derthick (1974), and Hart

(1971) :among others

37The intellectual forces behind the creation of the federal interstate compact are pnimanly Fredenck
Zymmerman and Mitchell Wendell These students of intergovernmental relations believed that interstate
compacts were generally not being utilized m a sufficiently creativé manner to tackle most regional water
1ssues - In particular -they felt that compacts should be more multiple purpose n nature and should provide
a federal state partnership in addressing problems  a preferable arrangement to the nsing tide of federal
primacy at this time  (For more mformation see The Interstate Compact Since 1925 published by the
Council of State Governments 1n 1951 ) Martin et al (1960) utilized these 1deas in ther influential report
which called for the eventual creation of the Delaware River Basin Commussion

38The themne of federal state cooperation can also be seen m the cost shaning provisions of modern water
development fegislation including most recently the arrangements specified in the Water Resources
Development Act of 1986
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Resources Council  However, the termination of the Water Resources Council, combined
with the water quahty program's emphasis on regillating pomnt sources, has discouraged the
realization of effective river basm water quality management in most regions--although
some progress has been made in establishing water quality programs: for estuanes and the
Great Lakes (Adler, Landman and Cameron, 1993, Rubm. 1993 Dworsky Allee and; -
North, 1991)

As the cooperative federahsm that shaped 50 much of 1960'5 and 1970'5 pohcy gave
way to the "new federalism" of the 1980's, the latest of the notable forms of coordination
mechanisms emerged embodying the notion of state control- the Northwest Power Planning

-Council (NWPPC): The NWPPC 1s one of hundreds of mterstate councils, an extremely

varied and generally informal type of mechamsm primanly utithzed: to promote coordmation
and.consultation among states.on a wide variety of matters The Council-was formed by a
unique combination of federal legislation followed by an mterstate compact, a legal basis
which provides the organization with an impressive degree of formal authonty (Volkman
and Lee, 1988, Wandschneider, 1984). The NWPPC 1s headed by the governors of the four
Columb:a Basin states, but 1s pnmanly charged with developing a system of reservorr
operations which 1s implemented by (and binding on) the Bonneville Power Admunstration,
one of the federal power marketing agencies of the Department of Energy The
arrangement 1s-"new federalism" m the extreme, and perhaps signals the latest: emerging
trend in the evolution of coordination mecharusmms for interstate water resources

‘With the notable exception of the NWPPC, the 1980's featured very httle
experimentation and 1nnovation regarding interstate coordination mechamsms - Recent”
efforts to reauthorize the Clean Water Act, however, have renewed scholarly interest 11 this
subject, now frequently classified as "Watershed Management " Improving the efficiency of
water quality programs at the small watershed scale 1s the primary motivation behund most
of the current proposals, including those forwarded by the Environmental Protection
Agency, the Association of Metropolitan Sewerage Agencies, the American Planning -
Association, the Unuted States Geological Survey, and Water Quality 2000 (Goldfarb,
1993b, EESI, 1991, Water Quality 2000, {992) 4° Among the most nfluential and broadly-
focused reports inchide those of Water Quahty 2000 (1992), the Long's Peak Working
Group on National Water Policy (1992), and the reports emergmg from the "Park City

“workshops" sponsored by the Western Governors' Assocxanon and the Westem States

Water Cotincill (WGA and WSWC; 1991)4! :
Many of these proposals--mcluding those forwarded by Water Quahty ”000 the
Amenican Planning Association, and the United States Geological: Survey--feature the
"nested watersheds!" concept, an:approach to institutional design based on the premuse that

‘nver basin institutions can be (and presumably should be) compnsed of mnterrelated but

discrete arrangements organized around nésted hydrologic umits (1€, from large nver

39The msntﬁrﬁuohnl ffarrtésirotk estnbhshed 1'le the Coastal Zone Manaéemem Act 6f 1972 (as amended 1n
1976 1980- 1985 and 1990) features a similar subordmauon of federal agencxes to state pohcy makmg
bodies (Adams.. 1993). . : s

40water Quahty 2000 1s- a group of over exghty orgamzatlons representmg all levels of govemment
industry professional orgamzations -environmental groups: drid academia - ’

41Als0 see the report of the Envnronmemal and Energy Studles !nsntute (1991) and the recent pubhcatlon
of Goldfarb (1993b) : ey
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basins, to regional sub-basins, to local watersheds) This concept can be interpreted to
support both a top-down or bottom-up approach to institutional design 42 Thus 1ssue 1s tied
to the debate of whether or not a "national water policy” should be crafted 1n order to guide
mnnovations at sub-national levels Publications edited by Bomn (1989), Shroeder (1985),
and Reuss (1993) provide an excellent overview of the highly divergent viewpoints on this
1ssue - While there 15 considerable controversy regarding the ments and the pohitical

-feasibility of crafting a national water policy, there 1s general agreement that the

shortcomings. of existing national policies should not be utilized as an excuse for avoiding or
delaying mcremental and sub-national mnovations whenever possible This undoubtedly
mecludes further expernmentation with coordination mecharusms at the river basin scale

Further Exgenmemanon Methodologies and Guxdmg Principles
Insntutlonal Analyms and Design Methodologlcal Considerations

" In theory, selecting a coordination'mechanism for an interstate water resource 15 a
relatively sumple process - First, an analysis of the current mstitution 1s conducted,
dentifying key: deficiencies that should be addressed by the coordination mechanism

.Second, alternative types of coordmation mechanisms are considered that have the potential

to address these key institutional weaknesses - Further case-specific analyses should narrow
the hist of possibihties to.a manageable set, from which selected decision-makers can
eventually make a selection Finally, a strategy for creating the mechanism 1s developed,
and the difficult process of enactment 15 begun At each step jn the process, the key trends
and lessons denved from past experiences should shape which options are considered, and
what design principles are accepted or rejected Unfortunately, this process 1s consxderably
more cifficult 1n practice than mn theory

Institutional analysis 1s a subject explored by numerous authors, representing
disciphines (and sub-disciplmes) as diverse as neoclassical econormcs, political science,
public admimistration, public' choice, msfitutional economucs, orgamizational theory, political
sociology, and: federalism, among others.(Gregg et al, 1991) Two:of the most useful
approaches are provided by Ingram et al (1984) and Gregg et al (1991) 43 Ingram et al
(1984) outhine a traditional "group theory" approach to institutional analysts, focusing

42A_top down or centralized approach would prommently concentrate actvity and governance authorty
with actors at the river basin scale with some oversight responsibility over pseudo autonomous entities at
smaller hydrologic umts In contrast a bottom up or decentralized approach would primanly concentrate
activity and governance authority with organizations established to serve these smaller hydrologic units
while providing mechanisms for these entities to form collective decisions at the niver basin scale ~ A broad

_ continuum of possible approaches exists between the purely top down and purely bottom up strategies

43Numerous other approaches exist As mentioned earhier, those that emphasize the process of
nstitutions are generally endorsed over those that focus primanly on outputs however it should be noted
that the ngor and creativity with which an approach 1s apphed 1s at least as important to good mstitutional
analysis as 15 the selection of methodological approaches  One of these output oriented approaches 1s
provided by Goetze (1981). who calls for comparative analyses relying heavily on the collection and formal
analysis of empirical information on mstitutional outcomes which would then presumably be compared
with 1deal outcomes following the selection of normative criteria - The approaches advocated by Ingram ct
al (1984) and Gregg et al (1991) mcely consider both processes and outcomes
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prnumanly on an assessment of actors and their stakes, the resources available to each group,
and the features (and biases) of the relevant decision-making arenas - Thus leads to the
identification of a half-dozen pragmatic categores of alternative strategies for improving
deficient water mstitutions, a list that mcely complements the more generahzed mventory
provnded by Lord:(1984) +- -

- Each of these processes of mstlmtlonal analysxs can (and probably should) be
marned to the conceptually simple approach of conducting interviews and meetings with
nvolved parties, soliciting opinions on key institutional strengths and weaknesses - Harrison
(1986) has used this approach to-gude a reform effort 1n the Red Raver Villey. of the North,
arguing that the key to successful istitutional reform hes in-the definition of problems and
the 1dentification and discussion of value 1ssues Instead of a top-down, agency-dommnated
process, he advocates a bottom-up process relymg heavily on public participation
Processes of this nature are ighly dependent on the efficient gathering, dissermination and
utthzation of good technical and value-based mformation, a theme permeating the
methodological recommendations of Calms and Crawford (1991), Gregg et al (1991), and
many other researchers .

Once deficiencies of existing: an‘angements have been xdentlf ed and the p0551ble
range of potential institutional responses has been at least generally surveyed, the process of
designing new arrangements can begin - Instituttonal design, as. distinct from anstitutional -
analysis, 1s thé prumary remamming challenge m thuis phase of the ACT-ACF study, which-1s. ¢
based on the premise that some form of interstate coordinating mechanism should be
considered 1n theregion < The central remaming questions are what should this interstate...:
coordination mechamsm look like, and what process should be utihzed to make this ..
determination--questions that are too narrow and case-specxﬁc to be guided solely by
general institutional design methodologies

- In the following pages, a methodologrcal approach 18 proposed that draws from both
the general mstitutional design hiterature and the more case-specific literature reviewing past
experuments; with coordmation mechamisms - The approach recommended 1s based on:two
related premises - First, no single form of coordination mechanism 1s "best" for all basins, an
assertion strongly reinforced in the water resources admunstration literature : Reform -
efforts must be tailored to fit the unique political, legal and social charactenstics of each. .
basn, as-well as being mfluenced by the nature and magmtude of each region's water
resource problems: - And secondly, coordmation mechanisms are comprised of a set of:
Interrelated components that can be considered as individual building blocks 1n desigming |
new arrangements Whlle it1s occasmnally desuable ma basm to e'(actly repllcate an.

44The list of ’s!rategxes developed by lngram et al ( l984) for lmprbvmg deﬁcxem water msnmtlonsm
ncludes. utthzing markets . modifying legal definitions .nights..and relations” changing government water: -
management practices modifying institutional arrangements;. pursuing negotiated settlements, generating
and utilizing new nformation “and applying engineering and technical solutions - Lord (1984) dentifies:
several key considerations and/or areas where improvements can be most readily made separating values -
from facts and value decisions from technical decisions separating social value and nterests (1 ¢ - values
versus interests) achie\ing efficient water use and surplus allocations allocating windfalls and profits in‘a
manner providing positive mcentives mtemalizing externalities (preferably via market mechamsms rather
than by regulation) and improving the relationship between technological fixes and msumnonal chzmge e
(1€ promoting mstitutional change when’ technological fixes are no longer appropnme whlle still
providing opportumtles for the development and application of new technologles)
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existing or pre-existing coordmation mechanism pioneered 1n another basin--as was done in
the Susquehanna Basin--1t 1s more likely that new mnnovations will be constructed from a

-case-specific mixture of functional, structural and operational components drawn from (or

at least influenced by) a wide vanety of institutional reforms Some of the more salient
components, orgamzed 1nto six categones, are discussed 1n the following pages, and are
listed 1n the order that they should be addressed duning the design exercise

" 1_Functions and Responsibilities  The most important design consideration when
crafting new coordination mechanisms 1s to determune the functions and responsibilities of
the proposed arrangement, a source of tremendous vanability among existing coordination
mechamsms (Donahue, 1987) When evaluating the functional qualities of these
mechanisms, 1t 1s useful to distingish between “soft management” fumctions (e g , research,
monitoring, advising and advocacy) and "hard management"” functions (e g, project
development, operation and regulation) The majority of regional coordination mechanisms
are created to undertake the "soft management" roles, 1n fact, very few organizations--even
those promnent few created to pursue "hard management” tasks--neglect these
nformation-based functions entirely, since most tasks are highly dependent on the gathering
and dissemmation of intraregional 1deas and information The efficient collection, analys:s,
and dissermation of regionally-focused and functionally broad water resources data 1s an
area of deficiency in many regtonal water mstitutions, primanly smce most mformation
providers traditionally lack the authonties, resources, mcentives, and the political autonomy
to gather and present comprehensive information from a regional perspective  Most
regtonal coordination mechamsms are expected, at least 1n part, to fill this vord

When designing a regional coordination mechanism tq undertake these soft
management roles, 1t 15 unnecessary to establish an arrangement with a strong legal basts,
nor 15 1t always necessary for the orgamization to feature an independent staff 1f funds are
available to support outside consultants or "research teams" compnsed from the staffs of
the participating entities (Albert, 1993) The key consideration from an mstitutional design
perspective 1s to ensure that the information providers are accountable and responstve to
those individuals designated to serve as the decision-makers, since mechanisms providing
information that does not mnfluence--due to 1ts content or 1ts timing--the nature and content
of decision-making 10 the mstitution are of hittle practical value
The counterpart of the "soft management" fanctions are, obviously, the "hard

management” functions, which includes tasks such as water development planning and
construction, the regulation of water uses, and the operation of regional plumbing systems
In interstate basins, these tasks are normally concentrated m the hands of either the Corps of
Enguneers or the Bureau of Reclamation  In a few basins--most notably the Tennessee--
these fanctions have been transferred to new regional entities, however, reorgamzing the
bureaucratic landscape to that degree 1s normally not pohitically viable, nor 1s it generally
perceived to be necessary or desirable Instead, an increasingly common trend 1s to create
and empower new regional water orgamzations with the authonty to oversee and direct
those entities that implement the hard management functions Water agencies and users 1n
the Delaware River basin, for example, must tailor therr activities to conform to the
contours of the comprehensive plan developed by the Delaware River Basin Commussion
(ACIR,1972) - Sumularly, the private and public entities that collectively control the
operation of the Columbia River system must respect the flow regime and reservoir-
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operating pr1nc1ples developed by the Northwest Power Plannung Council (Volkman and

. Lee, 1988) This approach to institutional reform can allow the regional decision-making

environment and the direction-of regional water management to be fundamentally altered,
without mmposing sigmficant and controversial reallocations of bureaucratic turf

The trend favoring the creation of coordmatwn mechanisms to oversee--but not
assume--the hard management activities of existing agencies has emerged at Teast m part,
from the realization that interagency and nterjurisdictional coordmation im aregion
generally does not'occur unitil the fundamental mconsistencies between various water
management programs and agency mandates are addressed (F eldmar, 1991, Hatcher and
Kundell, 1983)  Coordinated and logically integrated policies are the key to mtegrated
resource management, however, nerther Congress, the Executive, nor the agencies
themselves have been highly effective in resolving these inconsistencies  And based on the
national experience with most forms of coordination mechanisms, 1t seems clear that
charging regional water orgamzations with resolvimg the observed inconsistencies m water
management within regions 1s generally futile unless the coordmation mechamsms are
empowered to modify and integrate the broad policy frameworks that guide the actions of
major actors in a region, or unless these meonsistencies are addressed 1 the authonzmg
legislation (or other form of agreement) establishing the new regional organization This
observation remnforces the importance of identifying mstitutional weaknesses 1 a regton and
delineating the functions and operational attributes of proposed coordmanon ‘mechanisms.
before imtiating the structural design of the arrangement .

2 Membership and Participation ‘Once the functronal responsxbllltles of thenew . .
arrangement are deterrmned itis possrble to identify those _]unSdlCthl’lS and/or agencies that
demand representatxon in the coordination mechamusm Earlier 1n this chapter, the -
membership criterion was utilized to dlStmngh among the mterstate federal-interstate, and
federal types of coordmation mechanisms - Which approach 1s best 1s dependent upon
several factors, mcluding the relative balance of state and federal nterests m the basin, the
nature of the organization's proposed functions, and the current trends 1n intergovernmental
relauons, federalism, and constitutional law Most of the modern coordination mechansm
Iiterature calls for federal-interstate arrangements for both philosophical and pragmatic . -
reasons (Light and Wodraska, 1990, McClure and Gnffen,.1993) .. The shaning of powers
between federal and ‘state actors 1s consistent with prevatling norms of federalism, and also
ensures that the states are not 1solated from the considerable technical, financial and:
consnmtlonal resources of the federal government - .

An equally important corxsrderatmn is the type of actors selected to lead the
organization: The assumption that water agency officials should head regional coordimation
mechanisms has come under attack by many authors, pnmarnly because many water ..
management functions are not merely techrical or engineering concerns, but involve 1ssues -

with a significant economic and 1deological content (Feldman, 1991). As Lord (1984-653).-

has observed "Bad water management often occurs when facts are confused with. values.
when means are confused with ends, and when technical. ‘Judgments are made by citizens

and polmczans winle value Judgments are made by scientists and professionals". (emphasxs »

added) Along simular lines, recent publications of the Advxsory Council on: -
Intergovernmental Relations stress the value of establishing decision-making arrangements

that provide meamngful roles for interest groups and the public 1n water resources planning |
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(ACIR, 1994, McDowell, 1994) These observations should influence the design of a
coordmation mechanism 1 at least two ways First, they suggest that the structural
qualities of a mechamsm should be dictated by the types of functions and responsibihities
envisioned for the organization, and secondly, that the internal workings of the mechamsm
should feature "pathways" for the transfer of mformation and decision-making
responstbilities among the different types of actors as needed

3 _Operational Attnibutes  The way in which an organization functions--1 & , its
modus operandi--1s mfluenced by many factors, some of which can be unpredictable m
nature and beyond the full control of the organization This includes such factors as a
changing pohtical climate, an interrupted or undependable source of financial resources, and
the nature and magnitude of resource problems delegated to the orgamization The basic
functioning of the organization, however, 1s something that can be, in large part,
consciously designed in prospect ,

Generally, the most important-design constderation 15 the selection of a decision-
rule, siice 1t 1s this rule that determines the relative allocation of power among members and
that guides the selection of dispute resolution tactics and strategies (Wandschneider, 1984,
Kenney, 1993) - A rule of unammty requires a reliance on negotiation, bargaming and
comproruse, while a majonty-rule system supports an approach based on coalition building
The importance and controversial nature of selecting the decision-rule should not be
underestimated, especially mn regards to how the proposed decision-rule will mfluence the
political process associated with enacting the coordination mechamsm 45 Only m those
coordination mecharusms that are confined solely to apolitical and technical tasks, such as

. resource monitonng, can the 1ssue of decision-rule selection be subordinated to other

concerns¥6 oo
- I order for a decision-rule to have the mtended effect on behavior both within the

mstitution and the orgamzation iself, 1t 1s cntically important that the mechamsm be vested
with sufficient authorities, scope and resources to ensure that decisions are implemented,
and-of equal importance, to ensure that the orgamzation cannot be easily bypassed by
parties moving to other forums of decision-making If these conditions are satisfied, then
the organmization provides a strong mcentive for participation, which as Ingram (1973, 1971)

45For purposes of mstitutional analysis 1t 15 useful to recognize the different levels of decision making
within the Amenican political system (Gregg etal 1991) As part of the National Drought Study the
Advisory Commusston on Intergovernmental Relations utilizes a tripartite system of constitutional
collective choice ‘and operational level rules (ACIR, 1994 McDowell 1994) The constitutional level rules
are primanly specified 1n federal and state constitutions federal and state supreme court decisions, and
other relatively stable agreements such as interstate compacts and treaties  These rules establish the
general framework of decision making utilized at the collective choice level, where federal and state
legislatures and local policy making bodics establish programs and policies to address specific needs and to
reflect prevailing public values At the operational level most rulemaking 15 accomphished by
administrative agencies charged with the implementation of programs estabhished n actions at the
collective choice level ]

46When 1t comes to the nuts and bolts of designing the mternal structure and functioning of orgamzations
the recent literature on  remnventing govemnment ' 15 highly useful (Osborne and Gaebler 1992) Arguments
m favor of decentralized and entrepreneunal public organizations are in most respects apphcable to
regional water orgamzations as evidenced by Albert s (1993) study of organizational reforms occurrmg
within the Delaware River Basin Commission
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observes, 1s essential 1f an orgaruzation 1s to make a major influence 1n an mstitution A
related concern 1s the importance of ensuring that the involved parties have equal and
abundant access to good mformation, a requirement that 1s normally best satisfied by
organizations with independent staffs and an ndependent chairman (Gregg, 1993)

4 Types of Authonities Many coordmanon mechamsms fail because they have
msufficient or inappropriate types of authonities to effectively accomplish their mtended
functions (Derthick, 1974, Gregg, 1993) Whle the reluctance of established junsdictions
to delegate broad authorities to new regional orgamzatlons 1s well documented and
understood, 1t 15 equally clear that coordmation mechamsms without formal authorities are
ultimately constramed to the "soft management” functions--whether or not that was the
intended outcome The w1despreéd fear of creating authontative regional water
orgamzations 15 probably.best overcome by removmg the focus from "negative” powers
(such as taxing or regulating existing water uses) to "positive” powers, such as establishing
(and perhaps overseeing) new markets, modifying outdated policies, arbitrating dlsputes,
responding to emergencies, ratifying and implementing newagreements; streamlming
permitting processes, and related mnovations that provide new and creative opportunmes :
for efficient resource management .

When delineating the authorities of a proposed orgamzatlon especially state-
dominated orgamizations, 1t 1 important to be cogmizant of the himutations imposed by the
constitution (Kenney, 1993) Several features of the more authoritative orgamzations,
meluding the Northwest Power Planning Council and the Delaware River Basin
Commussion, raise significant constitutional 1ssues, generally concerning the .
constitutionality of allowing state-dominated forums to regulate the actions of federal
actors Tlus 1ssue has been most directly examined n regards to the Northwest Power
Planming Council, in which the Supreme Court.has generally upheld the authority of the
state-dominated forum to regulate the actions of the Bonneville Power Adminustration
{Volkman and Lee, 1988) 47 The balancing of state and federal powers in the federal-
interstate compact comnussions has also been the subject of scholarly and judicial inquiry,
where 1t has been generally accepted that the federal government cannot be bound to those
-decisions: to which the federal representatwe does not concur--a hrtation that has not .
proven problematic in practice (GAO, 1981)

5 - Legal Structure A vanety of legal devices have becn used as the basis of
coordmation mechanisms, ranging from nformal verbal agreements to federal-interstate”
compacts In between these extremes are devices such as formal interagency agreements,
memoranda of agreement, multi-state resolutlons and consistent multi-state legislation,
interstate compacts federal leglslatlon, and court dec:sxons, among others (Donahue, 1987)
While the coordination mechanism hiterature dwells extensively on this component, few
generahzatnons regarding the efficacy of various approdches can be supported: The:
Amencan experience with coordination mechamsms strongly suggests that the selectlon of
the ‘appropnate legal device should be primanly influenced by the factors of membership and

47Along similar lines the: consistency provisions of the Coastal Zone Management Act ‘which requires’
federal agencies to follow management plans developed by state agencies -has also survived judicial -+
scrutiny (Adams 1993} In a seemingly contrary decision -however the courts have blocked western states
from regulating emerging nterstate water markets cmng commerce clause restrictions (Sgorhase v
Nebraska 458 U S 941 (1982)). - :
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desired orgamzational authonties, factors which themselves are derivative of the delineation
of proposed functions For these reasons, the selection of the legal structure for a
coordination mechamsm should be among the last considerations of the design exercise
The importance of the selection, however, should not be underestimated

6 TFimancial Resources It 1s universally acknowledged that 1t 1s unwise to expect
effective regional resource management to emerge from instituttonal arrangements that
provide nsufficient funds for governance, administration and field-level management
activities, or from arrangements that rely on flawed formulas for the collection and
distribution of financial resources  Yet, many coordmation mechamsms have been (and still
are) beset with financial shortcomings, occasionally 1n a deliberate attempt to constrain the
activity of the'orgamization  The selection of a funding mechanism 1s an important
consideration n desigming coordination mechanusms, and should only be 1utiated once the
functional, operational and structural characteristics of a proposed coordmation mechanism
have been delineated '

At least three major types of funding sources are available to regional coordmation
mechanisms direct appropriations, from both Congress and state legisiatures, contnbutions,
erther voluntary or mandated, of personnel and other resources from participating agencies,
and self-supporting arrangements, relying on user fees, bonds, or even direct taxes born by
users of the water resource Broad trends 1 water resources management generally call for
a contmued shifting of the financial burden from the federal government to the states, as
well as for a greater rehance on user fees, market mechamisms, and other strategies for self-
financing ~ Each approach has 1ts own strengths and Labilitigs, and the 1deal funding strategy
for a given basm will likely feature a combination of these sources Drrect appropnations
are a common and philosophically acceptable funding source for many coordmation
mechanisms charged with managing public resources, however, this approach can result i
regional organizations that are highly vulnerable to budgetary swings and overall public
apathy, an important concern since most coordination mechamsms--especially those charged
with regulatory functions--struggle to develop supportive constituencies (Derthick, 1974)
Several mechanisms, including most types of interagency commttees, depend at Jeast i part
upon member agencies for personnel and resources  While this approach can provide a
desirable element of accountability (to-the member agencies) and flextbihity, coordination
mechamsms furided 1n this manner can suffer from being ancillary, and generally
unprofitable, components of bureaucracies often only modestly concerned with regional _
coordination’ Those mechanisms with the independent authority to 1ssue bonds, collect user

- fees, or even levy taxes are likely to enjoy a generally stable funding capacity, but

establishing such arrangements are normally politically difficult 48 Furthermore,

arrangemments that rely heavily on user fees are likely to show a bias mn favor of producing
marketable commodities (such as hydropower) over non-market public goods (such as
wildlife protection), a phenomenon that 1s often cited as a deficiency of many existing water -

48The Tennessee Valley Authonty the Northwest Power Planning Council and the Delaware River Basin
Commussion are among those orgamzations drawing funds from user fees Hydropower revenues are of
particular importance n the Tennessee and Columbia basms in fact the vast majonity of TVA s multi
billion dolfar budget comes from power revenues (Freeman and Lesesne 1981) The self financing
strategies are normally not an option for mechanisms that do not have formal management responsibilitics

-or authorities
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institutions (Feldman, 1991) This leads to the equally important consideration of how a
coordination mecharusm spends its money, an issue best addressed 1n terms of operational
attnibutes and functional responsibilities

Other Guiding Pnnmgle
Implicit in the methodological approach outlmed m the precedmg pages are several

pr1nc1ples that should guide the design of new coordmation mechamsms. In the remaining
pages, some of the more salient lessons drawn from the American experience with v
coordination mecharisms are more directly considered. in hght of modern trends m water
resources management leading to the 1dentification of ten design principles (not
commandments) that should gmide future reform efforts The list is neither exhaustive nor
exclusive, but 1t does provide a useful foundation upon which more detailed and case-
specific mvestlgatlons can be constructed . .

B 1 Consider Political Viabity No factor 1s more 1mportant 1n the de51gn of o
coordination mechanisms than 1s political viability (Derthick, 1974, Ingram, 1973) The
majority of "ambitious” proposals fail due to their mability to survive the politics of
enactment The common result 15 the creation of admunistratrve arrangements without
sufficient authorities to achieve the imitial goals of the organization, which 1n turn, leads to.
the lughly unflattering appraisal of most mecharusms In order for a proposed coordmatmn
mechamsm to survive the politics of formation and to then fimction effectively n the basin,
1t 1s critically important that the existing mstitutional landscape 1s disrupted as Iittle as
possible . As many' authors forcefully argue, innovations should build on what already
exists augmenting the positive features of the mstitution while addressing the major..
deficiencies. Proposed nnovations should also capitalize on crises whenever possible, an
unpredictable. but lughly useful mechamsm for overcoming the pohtlcal obstacles to
change 49 ;

2 Let Functlon Dictate Stmcture In the desxgn of a coordmatxon mechamsm, the
desired functions (and roles) of the mecharusm should first be determuned, and then.
structural qualities should be selected to  support the mechamism's intended function--as 1s
done 1n the recommended methodology Often this 1s not successfully accomplished, largely
due to a political environment that tolerates the creation of organizations with broad and .
comprehensive mandates, while blocking the necessary transfer of authorities and resources
to these orgamzations (Derthick, 1974, Martin et al., 1960) In other cases, the failure to.
correctly match function and structure 1s denvative of sweepmng political trends that render....
a form impotent . For example the shift in national water policy from water development to.
management 1s often associated with the demse of the Title Il Commussions, which featured .
memberships, authonnes, and voting rules more consistent. with the water development era-
(Gregg, 1989, ACIR, 1972). Arrangements that poorly match function and structure rarely
provide any significant benefits to the wnstitution, and can harm the polmcal vxabxhty of

- future: mnovanons RS ‘ i S . :

cnsis and confusion are nommlly credlted for the successful creanon of‘ the Tennessee Valley Auzhonty
(Selzmck 1966 Derthick 1974) Perceived crises also played an important role 1n the creation of many
" other organizations including the Delaware Rlver Basm Commlss:on and the Northwest Power Plannmg
Counc:l (Kenney 1993) o
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'3 _Consider Broad Trends in Federalism and Intergovernmental Relations The
changing nature of federal and state roles in water resources development and management

have generally followed more uruversal trends 1n American federalism (Kenney, 1993,
Dworsky, Allee and North, 1991) The most recent of these trends--affecting both
mterstate water management and federal-state relations n general--1s "new federalism," a
shifting of responsibilities (including financial) from the federal government to the states
This suggests that modern coordination mechanisms should feature either a relatively equal
balance of power among state and federal actors, or even state pnimacy n those basins with
relatively minor federal mvestments and interests (Light and Wodraska, 1990) The
distribution of costs and benefits of basin management should correspond to the distribution
of authonties and responsibilities

-4 Foster a Repional Perspective As Harnison ( 1981 431) has observed, "before a
comprehensive basinwide perspective can become operational, 1 ¢ , before constituencies
exist to express it, they must percerve that the basin 1s a shared, finite resource and that they
share responsibility for its stewardship " In the simplest terms, this requires that parties
one part of a basin realize how their patterns of water use affect parties 1n other parts of the
same system The political value of a strong regronal 1dentity 1s discussed 1n Foster's (1984)
research on the New England Basins, Bauer et al 's (1989) research on the Great Lakes and
other basins, and 1n Glotfelty's recent comments regarding the Chesapeake Bay program,
published 1n a report of the Energy and Environmental Studies Institute (1993) ‘A strong
regional perspective can be enhanced by a crisis having a regronal or mnterjunisdictional
quality, or more gradually by a deliberate public education campaign--a task often
performed by the coordination mechanism 1tself

-5 Utilize a Problemshed Onentation In many wnstances, hydrologically-defined

- regions such as niver basins or watersheds have lost much of therr onginal utihty as

management uruts due to interbasin diversions and other factors, creating regions described
by Weatherford (1990) as "hydrocommons " Hydrologic constructs like nver basins and
hydrocommons often do not provide an adequate adminstrative unit, due to the spatial
mcongruence of water systems and the legal and political arrangements that affect therr
governance, admnistration, and management For this reason, 1t 1s generally accepted that
coordination mechamisms in many cases need to be designed at regional scales based on
fanctional criter1a, a region defined by Lord (1982) and others as the problemshed

" 1tas true that water flows downtull, and 1t 15 also true that much of our water

. use technology relies heavily upon this evident tendency As I have

- .acknowledged, 1t 15 these simple and basic facts that have given nise to the

“frurtful 1dea of umfied river basin management But they have also diverted
attention from the basic reality that all problems are human problems, even
those which we choose to call water problems It 1s the human problem-
shed we should seek to manage, not the watershed

6 Utilize a Pracess Onentation Since the goals and objectives of water
management programs are dynamic and highly political, it 1s important to design

coordination mechamsms that provide effective processes for goal-setting and decision-
making, rather than establishing mechamisms designed exclusively to pursue pre-determined
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and inflexible objectives (Harnison, 1986, Fox, 1976) The processes should be hughly
democratic, emphasize participation and value-pluralism (1 e , accommodate drvergent
actors and value structures), provide accurate and relevant information to all participants
(mncludmg monitoring and feedback), and provide mechanisms of accountablhty (Kenney,
1993, Harrison, 1986) As part of the National Drought Study; the Advisory Commuission
on Intergovernmental Relations has 1dentified several regxons utitlizing processes of this
nature (ACIR, 1994) 50 .~ . :
7_Recognize the Imgortance of Conflict Resolutlo W}ule 1t 15 true that -

mcompatible programs and policies among agencies and political jurisdictions are
occastonally the result of a failure to communicate, these deficiencies are more commonly

- associated with divergent groups pursuing divergent objectives - Consequently,

“coordination” 1s often more a process of conflict resolution than simply communication
Effective coordmation mechamsms, therefore, are generally.those that provide processes for
debate and education, exphcit bargainmg; and collective-decision-making arrangements that
feature enforceable and generally positive-sum outputs (Kenney, 1993).  The mandate and -
authornities of the coordination mechamsm should also lunder "end-runs”--1 e:; parties
seeking decisions in other forums (e g ; Congress or the courts) rather than via the
coordination mecharusm Arrangements lackmg these features do not prowde sufficient
incentives for participation’ - -

8 Do Not Burden Adn‘nmstratlve Bodles with Fundamental Pohcy Issues In
several basins, coordinated resource management 1s often impeded by fundamental
disagreements about how the resource 15 (or should be) utilized ‘and allocated among ..
functions and jurisdictions  In basins featuning fundamental conflicts of this nature, 1t1s, -,
normally impossible to create regional water orgamzations with-sufficient independent™
policy-making authonty to resolve these divisive issues--although such organizations can
assist 1n the negotiation of potential or partial solutions (Wandschneider, 1984)- These
fundamental 1ssues must normally be resolved 1n more traditional forums, using more:
established mechamsms (Erhardt, 1992)  ‘Once these fundamental 1ssues are resolved,.
regional water orgamzations can be hlghly effective n implementing agreements na..
creative and technically-soplusticated manner«quahtxes normally absentn those forums
where fundamental appomonments are fashxoned s .

50Perhaps the best exaﬁiple of ,pﬁbhé pabm'cipianon ar_id xﬂfonnitxdn shénng m zi Wétér planhmg‘p_rocess 'c‘an_

be found 1n Boston where the Massachusetts Water Resources Authonty (MWRA) provides financial

support and raw technical data to an independent body of citizens interest groups and water users known as

the Water Supply Citizens Advisory Commuttee (WSCAC)- In'return the WSCAC has consistently
provided the MWRA with creative and politically sensitive water policy recommendations - Along similar
lines Washington state s recent- Chelan Agreement” has established a State Water Resources Forum to
advise state policymakers .. The Forum facilitates direct negotiations among stakeholders with an interest in
water management and 1s expected to promote coopémtlon and progress in state water management

51Thss lesson 1s largely drawn from the experiences i the Delaware Columbia and Potomac basins " In the
Delaware creative and effective regional management of the resource did not evolve until the Supreme
Court addressed the fundamental 1ssue of mterstate apportionment opening the door for more incremental
and technically sophisticated management by the Delaware River Basin Commussion (Kenney and Gregg
1991 Lord and Kenney -1993) * In the Columbia Basin sophisticated resoiirce management did not emerge
until the fundamental and highly divisive 1ssue of reservorr operations was addressed n congressional ..
legislation that asserted that fishery interests had to-be exphcitly considered in operating regimes normally
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9 Design Mechamsms for Accountability As Harnison (1986) and many scholars

argue, one of the major deficiencies associated with fragmented water mnstitutions 15 a lack
of accountability If no single entity has clear responsibility for the overall management ofa
regional resource, then 1t 15 1mpossible to hold anyone accountable for observed

defictencies In order for a coordination mechamsm to provide this element of
accountability, 1t must possess functional and structural features which allow it to effectively
function as a forum of debate, conflict resolution and implementation This can mclude
requiring that decision-makers be elected officials, a feature often accomphshed by vesting
formal voting authorities with state governors 52

10 Promote Flexibihity and Creativity Many coordination mechamsms have

featured memberships or processes that did not encourage creative approaches to problem
definition or resolution In particular, many arrangements have favored structural (1¢,
project oriented) and regulatory approaches for dealing with water problems, when non-
structural and market-oriented approaches promised to provide results with greater
efficiency and equity 53 Feldman (1991), Harrison (1986) and Kenney (1993), among
others, attribute this'partly to the delegation of policy-making authonty to water
development agencies which have a direct stake 1n the strategies utihized for problem
resolution A coordination mechamsm that Jacks the functional and structural quahties
necessary to pursue and implement creative solutions 1s hikely to be neffective m the
modern era of resource management, where both water and financial budgets are
increasingly difficult to balance

Concluding Thought

One of the most common themes permeating the literature reviewing coordination
mechanisms for mterstate water resources 1s that the track record of these institutional
mnovations 1s generally poor This should not discourage further innovation, however
Addressing the factors that fragment regional water stitutions 15 an extremely difficult
task, and a task normally attempted with a new coordination mechanism only after more
established approaches have failled And m those basins where a coordination mechanism
has not successfully resolved the major water resource problems, the mechanism has

driven solely by hydropower concerns  The decision cleared the path for the creation and operation of the
Northwest Power Planming Council (Gregg etal 1991) In the Potomac Basin increased systemwide water
yields through improved reservoir operations were achieved only after 1t was agreed that shortages (and the
risk of shortages) would be shared equally (Steiner Holmes and Schwartz 1988)

520ver the past fifty years 1t has become mcreasmgly common to place governors (and other elected
officials) in key positions 1n regional water orgamzations an innovation probably denvative of the poorly
regarded performance of basin interagency commuttees headed by agency officials This trend 1s normally
praised in the scholarly literature (Harnson 1986 Kenney, 1993 Feldman 1991)

53In'no basin has the potential of non structural’ nnovations been better 1llustrated than the Potomac ln :
that basin the reservoir operations scheme developed and implemented by the ICPRB has increased the
overall system yield by over 50% while satisfying nstream flow and water quality objectives In contrast
the structural solutions proposed earlier by the Corps of Engmeers prormised an mcreased yield of only
42% through the construction of as many as 16 major projects with cost estimates ranging from $200
rmillion to $1 bilhon JWR 1991)

34

35




Appendix 7

generally not been a step backwards--but just a discouragingly small step forward Thus,
most mechanisms have proven to be unsuccessful only in the sense that they have failed to
satisfy lofty expectations If a more tempered enthusiasm for such efforts 1s utilized, then
the track record of coordmation mechanisms 15 significantly improved, and proposals for
further expenmentatxon will be evaluated 1n a more forngmo and welcommg pohtxcal
atmosphere. :

Note This file'ts called a consum doc and |s on the WWPRAC l.bd:‘sk Th , " o the'
foll A CT/ACF Phase I Repon . 1 : 1S report was pulled from the
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