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Introduction 

The purpose of a Concise Explanatory Statement is to: 

 

 Meet the Administrative Procedure Act (APA) requirements for agencies to prepare 

a Concise Explanatory Statement (RCW 34.05.325). 

 Provide reasons for adopting the rule. 

 Describe any differences between the proposed rule and the adopted rule. 

 Provide Ecology’s response to public comments. 

 

This Concise Explanatory Statement provides information on The Washington State Department of 

Ecology’s (Ecology) rule adoption for: 

 

Title:  Electronic Products Recycling Program 

WAC Chapter(s): 173-900 

Adopted date:   March 1, 2016 

Effective date:  April 1, 2016  

 

To see more information related to this rulemaking or other Ecology rulemakings please visit our 

web site: http://www.ecy.wa.gov/laws-rules/index.html 

 

Reasons for Adopting the Rule  

 

In response to changes the 2013 Legislature made to the Electronic Product Recycling statute, 

Ecology revised Chapter 173-900 WAC to account for each manufacturer’s financial obligation to 

the stewardship program based totally on market share, eliminating all references to using return 

share to calculate their financial responsibility.   

 

Also in response to 2013 legislation, Ecology revised the rule to expand the reporting requirements 

for organizations operating recycling programs for electronic products.  In addition to the 

information previously required for annual reports on the operation of a recycling program, those 

reports must now include; (1) an estimate of each type of material recovered from recycling 

electronics including cathode ray tube glass, circuit boards, batteries, mercury-containing devices, 

plastics, and metals; (2) an estimate of the weight of all collected products that are ultimately 

reused, recycled, or end up as residual waste that is disposed; (3) a description of program 

revenues and costs including the average cost of the program per pound of covered electronic 

product collected, and costs for education and promotional efforts, collection, transportation, 

processing and labor, and program administration; and (4) a description of the methods used to 

collect, transport and process covered electronic products. 

  

http://www.ecy.wa.gov/laws-rules/index.html
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The main change initiated by Ecology clarified that retailers of covered electronic products must 

provide take-home information on recycling electronics to consumers at the time they purchase a 

covered electronic product.  Most retailers already provide take-home information to consumers 

through a variety of methods.  With this change, it will be clear that posting a placard at the check-

out stand does not meet the requirement for retailers to provide consumers with recycling 

information. 

 

In addition, changes and edits include, but are not limited to, allowing Ecology to provide 

notifications electronically to the organizations operating recycling programs rather than by 

certified mail, updating references from the previous Program name, the Solid Waste and 

Financial Assistance Program, to the Waste 2 Resources Program, and making some language 

changes for consistency that were identified through public comment on the proposed rule. 

 

Differences Between the Proposed Rule and 
Adopted Rule 

RCW 34.05.325(6)(a)(ii) requires Ecology to describe the differences between the text of the 

proposed rule as published in the Washington State Register and the text of the rule as adopted, 

other than editing changes, stating the reasons for the differences.  

 

There are some differences between the proposed rule filed on October 19, 2015 and the adopted 

rule filed on March 1, 2016. Ecology made these changes for all or some of the following reasons:  

 In response to comments we received. 

 To ensure clarity and consistency. 

 To meet the intent of the authorizing statute.  

 

The following content describes the changes and Ecology’s reasons for making them.  

 

Under “Definitions” (WAC 173-900-030) the following changes were made from the proposed 

rule filed on October 19, 2015. 

 

1. The definitions of “Manufacturers whose CEPs (covered electronic products) are not 

directly sold in or into Washington state” and “Manufacturers who previously 

manufactured” were proposed to be stricken entirely, but a commenter noted that these 

terms were not also stricken from WAC 173-900-280 where the rule explains the tiered 

administrative fees Ecology uses to charge manufacturers.  For clarity, it was decided to 

only strike the portion of these definitions that referred to return share – the previous 

system for assigning manufacturer program responsibility that was replaced by a 100% 

market share system by the 2013 legislation.  This allowed Ecology to keep the rule 

language consistent and accurate without making a number of more convoluted deletions 

and adjustments to Section 280. 

 

2. As a result of the change noted in #1, above, the proposed subsection (d) to the definition 

of “Manufacturer” was moved up to immediately follow subsection (c). In the proposed 

language it appeared following the deletion of the two definitions discussed in #1 above, 

and if not moved would have been in the wrong location in the adopted rule. 
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3. The proposed rule amended the following definition, “Small business means a business in 

Washington State employing less than fifty people.”  Commenters noted that the addition 

of “in Washington state” raised the question as to whether this meant a business must 

employ less than fifty people company-wide or that less than fifty people could be 

employed by the company and located in Washington state.  Since this attempt at a 

clarification was unclear and not essential, Ecology opted to delete the proposed change. 

 

In new section WAC 173-900-925, Calculation of market shares, a commenter pointed out that 

Ecology failed to incorporate the entire passage from the 2013 legislation requiring 

implementation of a market share system to replace the original return share system.  It was 

Ecology’s intent to use the exact legislative language for the portion of this section in question, so 

the rule language was amended as follows to match the language in the statute: 

 

173-900-925(2) “Ecology will determine each manufacturer’s percentage of 

market share by dividing each manufacturer’s total pounds of CEPs sold in or into 

Washington by the sum total of all pounds of CEPs sold in or into Washington by 

all manufacturers.” 
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Response to Comments 

Ecology accepted comments from October 19, 2015 through December 10, 2015. This section 

provides verbatim comments that we received during the public comment period and our 

responses.  (RCW 34.05.325(6)(a)(iii)) 

 

Mark Johnson, VP Governmental Affairs, Washington Retail Association 

 

“WAC 173-900-980 Titled “Public Outreach” sub section (5) pertaining to retailers is 

problematic. 

 

“The addition to the requirement that retailers provide information to consumers describing 

where and how to recycle covered electronic products be provided in a “take home” form 

will be costly, difficult, and administratively burdensome for some retailers to comply 

with.  For example:  ensuring that employees place stickers on every item is difficult – what 

if they miss one?  Is the store or employee liable – will there be a fine? 

 

 “Brochures, flyers, and stickers all have a cost to print and distribute.  Additionally, 

brochures and flyers take up scarce retail space and are often dropped by customers in stores 

or parking lots.  Reprogramming a point of sale system to include a notice on a receipt for a 

multi-state retailer to comply with a Washington state rule can be costly and complex. Most 

of these systems are national in nature.  Additionally receipts become overly long with new 

requirements when other notices such as return policies need to be included.   

 

“Unfortunately the more prescriptive the rule becomes the more difficult it is for retailers to 

comply with.  Retailers are experts at communicating with their customers.  Please allow us 

flexibility to get the message out.” 

 

Response:  There are several options identified in the rule for retailers to meet this 

requirement – flyers, shelf-tags, stickers, brochures, and information printed on the sales 

receipt.  In addition, Ecology is open to other options suggested by a retailer that meet the 

requirement that a consumer be provided take-home information on where and how to 

recycle their old electronics when they purchase a new covered electronic product.   

 

The clarification that retailers must provide consumers with recycling information in a 

“take-home” format rather than simply posting it at the check-out stand, for instance, is 

intended to ensure consumers get the information they want and need through the most 

effective avenue – the retailer – without creating a burden on the retailer.  In fact, all major 

retailers of electronics are currently using one of these methods to meet this requirement.  

As a result, Ecology is confident this will result in a minimal disruption to the retail sector.  

Ecology will work with retailers individually to find a suitable option while providing 

maximum flexibility to help retailers supply consumers with this valuable information on 

how they can recycle their electronics. 

 

“As an alternative, perhaps asking manufacturers of CEPs to include the recycling 

information at the time of production and/or packaging.” 
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Response:  Washington does not have the capability to compel manufacturers who could 

be located anywhere in the world to meet state-specific requirements. 

 

“Finally, I would suggest the inclusion of language in WAC 173-900-980 public outreach in a 

new subsection (8) to the effect:  If a retailer of CEPs is found to be out of compliance with 

this chapter, the department will first give a warning and consultation to the retailer to assist 

them with compliance before any fine is issued.” 

 

Response:  Not only does Ecology fully agree with this suggestion, but the existing rule 

language for Retailer Requirements (WAC 173-900-700) states that if a retailer is found to 

be in violation of the public outreach requirements in WAC 173-900-980, Ecology must 

first issue a warning letter giving the retailer thirty days to meet the compliance 

requirements. 

 

Suellen Mele, Program Director, Zero Waste Washington 

 

“WAC 173-900-030 Definitions: Ecology is proposing to delete the definitions for 

“manufacturers whose CEPs are not directly sold in or into Washington state” and 

“manufacturers who previously manufactured.” This makes sense because those definitions 

include the term “return share” which will no longer be applicable and because those two 

categories of manufacturers do not have any market share and will not be required to pay into 

the stewardship program. However, later sections of the rules refer to those categories of 

manufacturers, e.g. they are included in Tier 7 of the Market Share Tiers Table 280 and in 

WAC 173-900-280 (5)(c) and (5)(d) as well as in (7)(b)(iii) and (iv) related to tier placement. 

It makes sense to me that Ecology would want to continue to keep a database on these 

businesses. However, for clarity, you might want to consider dropping Tier 7 in the Rules or 

consider including definitions amended to remove the references to return share.”  

 

Response:  Ecology has chosen to keep the definitions of the terms “Manufacturers 

whose CEPs are not sold directly in or into Washington state” and “Manufacturers who 

previously manufactured” and only strike the portions of these definitions related to 

return share.  As a result, the changes to these definitions appear as follows: 

 

 “Manufacturers whose CEPs are not sold directly in or into Washington 

state” are those entities who never sold or offered to sell covered electronic products in 

or into Washington state. and whose CEP brand names are identified on the return share 

list or their CEPs are returned for recycling by a covered entity. 

 

 “Manufacturers who previously manufactured” are those entities that 

previously manufactured covered electronic products but no longer do so. and whose 

brand name of CEPs are identified on the return share list or their CEPs are returned for 

recycling by a covered entity. 

 

“WAC 173-900-030 Definitions: Zero Waste Washington supports the change to the 

definition of “small business” to clarify that covered businesses must be in Washington state. 

However, it isn’t clear whether a covered business must employ less than 50 people in 

Washington state or less than 50 people throughout the U.S. Our suggestion is for covered 

entities to include businesses with less than 50 people employed in Washington state. A 
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possible adjustment to the language could be: “Small business” means a business in 

Washington state employing less than fifty people in Washington state.”  

 

Response:  Due to the potential for confusion (noted by two commenters) that was 

created by the proposed revision to the definition of the term “Small business” Ecology 

has opted to strike the proposed revision.  As a result, the definition of “Small business” 

will read as follows:  

 

 “Small business” means a business employing less than fifty people. 

 

“WAC 173-900-280 Administrative fee: To be consistent, Ecology might want to consider 

adjusting (2)(a)(ii): CEP unit sales data, either by unit or weight, supplied by manufacturers for 

brands they manufacture or sell.” 

 

Response:  Ecology agrees – these edits were made in the final rule language. 

 

“WAC 173-900-370 Authority or authorized party violations: There appears to be a typo in 

(2)(b): Uses a collector, or transporter, that is not in “in compliance” status.” 

 

Response:  Ecology agrees – these edits were made in the final rule language. 

  

“WAC 173-900-450 Performance standards for collectors: Part (4)(c) requires that a registered 

collector must cooperate with CEP sampling efforts conducted by CEP recycling programs 

approved under this chapter. Since return share sampling is no longer required, we suggest that 

this sentence be deleted unless there is some other reason that recycling programs need to 

conduct sampling.”   

 

Response:  Ecology agrees – these edits were made in the final rule language. 

 

“WAC 173-900-800 CEP recycling plan annual reports: There appears to be a typo in (2)(g): 

An estimate of the weight of each type or of material recovered as a result . . .”  

 

Response:  Ecology agrees – these edits were made in the final rule language. 

 

“WAC 173-900-925 Calculation of market shares: We recommend that section (2) include 

more detail using language similar to what was included in Sec 8(4)(b) of ESB 5699: Ecology 

will determine each manufacturer’s percentage of market share by dividing each 

manufacturer’s total pounds of CEPs sold in or into Washington by the sum total of all pounds 

of covered electronic products sold in or into Washington by all manufacturers.” 

 

Response:  Ecology agrees – these edits were made in the final rule language. 

 

“WAC 173-900-980 Public outreach: Zero Waste Washington supports the clarification that a 

retailer who sells new CEPs must provide take-home information to consumers. This will help 

ensure that CEP owners have the information they need to recycle CEPs. The requirement 

should be feasible for retailers, given the number of ways it can be accomplished and the 

availability of artwork from Ecology that can be used on flyers, shelf-tags, stickers, etc.” 

 

Response:  Your support of this amendment is noted. 
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Lisa Sepanski, Program/Project Manager III, King County Solid Waste Division 

In reference to the proposed amendment to the definition of a “small business,” i.e., “Small 

business” means a business in Washington state employing less than fifty people,” Ms. 

Sepanski’s comment was, “It is unclear whether this means <50 people company-wide or <50 

people employed by the company that are located in Washington?” 

Response:  As noted, above, due to the proposed change creating confusion as to how to 

interpret it, Ecology has opted to strike the proposed revision to the definition of a “small 

business.”  

Commenters of Record 

Ecology received comments from the following stakeholders: 

1. Mark Johnson, VP Governmental Affairs, Washington Retail Association

2. Suellen Mele, Program Director, Zero Waste Washington

3. Lisa Sepanski, Program/Project Manager III, King County Solid Waste Division



Appendix A:  Copies of All Written Comments. 

































































































Appendix B:  Transcripts from public hearings. 

Lacey – December 3, 2015 

Subject: Chapter 173-900 WAC Public Hearing Recording Transcription 

BS: I am Bari Schreiner, hearing officer for this hearing. This afternoon, we are here to conduct a 

hearing on the proposed amendment to Chapter 173-900 Washington Administrative Code 

Electronics Products Recycling Program. Let the records show that it is 2:16 PM on December 3, 

2015, and this hearing is being held at the Department of Ecology, 300 Desmond Drive SE, Lacey, 

WA 98503. Legal notices of this hearing were published in the Washington State Register on 

November 4, 2015, Washington State Register Number 15-21-065. In addition, notices of the 

hearing were emailed to about 500 interested people. A news release was issued on November 23, 

2015. A notice was published in the Washington State Recycling Association newsletter on 

October 28, 2015.  

BS: And we are going to call people up to provide testimony. Please, when you come forward, you 

can sit here in the chair. And if you would say your name, and if you want, your association, for 

the record.  

MJ: Good afternoon. Mark Johnson, Vice President of Government Affairs for the Washington 

Retail Association, representing over 3,500 store-fronts in the state, many of which sell covered e-

waste products such as televisions, computers, and monitors. I have shared the proposed rule 

changes to Washington Administrative Code, Chapter 173-900 with my affected members and 

would like to convey their comments.  

MJ: All of my members are either neutral or even supportive on a majority of the proposed 

changes. One section has caught their attention in concern: WAC 173-900-980, titled Public 

Outreach, subsection 5 pertaining to retailers is problematic. The addition to the requirement that 

retailers provide information to consumers describing where and how to recycle covered electronic 

products be provided in a take-home form will be costly, difficult, and administratively 

burdensome for some retailers to comply with. For example, insuring that employees place stickers 

on every items is difficult. What if they miss one? Is the store employee liable or the store itself? 

Will there be a fine? Brochures, fliers, and stickers all have a cost to print and distribute. 

Additionally, brochures and fliers take up scarce retail space and are often dropped by customers 

in stores or parking lots. Reprogramming a point of sale system to include a notice on a receipt for 

a multi-state retailer to comply with a Washington State rule can be costly and complex. Most of 

these systems are national in nature. Additionally, receipts become overly long with new 

requirements when other notices, such as return policies, need to be included on the receipt. 

Unfortunately, the more prescriptive the rule becomes, the more difficult it becomes for retailers to 

comply with. Retailers are experts at communicating with their customers. Please allow us the 

flexibility to get the message out. As an alternative, perhaps asking manufacturers of CEP’s to 

include the recycling information at the time of production or packaging and/or packaging. Finally, 

I would suggest the inclusion of language in WAC 173-900-980 Public Outreach in a new 

subsection, subsection 8 to the effect of: “if a retailer of CEP’s is found to be out of compliance 

with this chapter, the Department will first give a warning and consultation to the retailer to assist 

them with compliance before any fine is issued.”  



MJ: I will also submit written comments to you as well. Washington Retail Association strongly 

values its relationship with the Department of Ecology and stands ready to work with you on this 

and other important issues. Thank you.  

BS: At this time, there is nobody else attending the hearing, so there is no one else to provide 

testimony. If you would like to send Ecology written comments, please remember they are due by 

December 10, 2015. You can send them to Miles Kuntz, Department of Ecology, P.O. Box 47600, 

Olympia, WA 98504, or email them to miles.kuntz@ecy.wa.gov. Or you can fax them to (360) 

407-6102. All testimony received at this hearing along with all written comments received 

electronically or post mark no later than December 10, 2015 will be part of the official hearing 

record for this proposal. Ecology will send notice about the Concise Explanatory Statement, or 

CES Publication, to everyone who provided testimony today and contact information and everyone 

that is on the agency’s interested party list for this rule. The CES, among other things, will contain 

the agency’s response to questions and issues of concern raised during the public comment period. 

If you want to receive a copy, and you have not given us your information, please see one of us 

after the hearing, and we will make sure you get added to those lists.  

BS: The next step is to review the comments and make a determination about whether to adopt the 

rule.  Ecology Director, Maia Bellon, will consider the rule documentation and staff 

recommendations and will make a decision about adopting the proposal. Adoption is currently 

scheduled for February 16, 2016.  If the proposed rule should be adopted that day and filed with 

the Code Reviser, it goes into effect 31 days later.  If we could be of any further assistance, please 

let us know.  Thank you for coming.  We appreciate your cooperation today.  Let the records show 

that this hearing is adjourned at 2:23 PM.  
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