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Purpose

The purpose of this guide is to describe how the Washington State Department of Ecology (Ecology)
will implement in-lieu fee (ILF) mitigation. This guide is meant, primarily, to provide assistance to
qualified entities (e.g., local governments, tribes, non-profits) intending to establish ILF programs.
Once established, ILF programs provide a potential option for permittees with unavoidable impacts
to aquatic resources that need to satisfy requirements for compensatory mitigation. Aquatic
resources include both the physical elements of the aquatic environment, such as wetlands, rivers,
streams, lakes and also marine and estuarine systems (including bedlands, mudflats, tidelands and
shorelands), as well as life forms such as amphibians, aquatic plants, fish, and shellfish that live
within these aquatic environments.

This guide supersedes the information regarding in-lieu fee mitigation found in Wetland Mitigation
in Washington State — Part 1: Agency Policies and Guidance.! Ecology reserves the right to make
exceptions to or modify this guidance when doing so would benefit the public interest, the aquatic
environment, and/or authorized in-lieu fee programs operating in Washington State.

Pertinent Regulations

Federal

The U.S. Army Corps of Engineers (Corps) and the U.S. Environmental Protection Agency (EPA)
published the Federal Rule on Compensatory Mitigation: Compensatory Mitigation for Losses of
Aquatic Resources; Final Rule (33 CFR Parts 325 and 332 and 40 CFR Part 230), dated April 10,
20082, The federal rule defines requirements of compensatory mitigation for unavoidable impacts to
waters of the U.S. and other aquatic resources resulting from authorized activities. The federal rule
outlines the review and approval process and requirements for ILF programs. The Corps serves as
chair of the process and invites Ecology to participate as co-chair® of the Interagency Review Team
(IRT).

State

While Ecology does not have a direct rule regarding ILF programs, we do have authority to require
compensatory mitigation for unavoidable impacts to waters of the state. Ecology’s authority rests
with the state Water Pollution Control Act (Chapter 90.48 RCW) and associated water quality
regulations (Chapter 173-201A WAC). Based on the anti-degradation policy (Chapter 173-201A-
300 WAC), adequate mitigation is required to effectively offset unavoidable impacts to surface
waters of the state of Washington. Per Section 401 of the federal Clean Water Act, Ecology must
certify that projects comply with state water quality standards before the Corps’ Section 404 permit
can be authorized. For projects proposing to use ILF mitigation, Ecology follows the federal ILF
review and approval process. It is under this process that Ecology serves as co-chair of the IRT.

! Ecology publication #06-06-11a, March 2006, see:
http://www.ecy.wa.gov/programs/sea/wetlands/mitigation/guidance/index.html.

“To download a copy of the federal rule, see: http://www.epa.gov/wetlandsmitigation or Corps Regulatory Branch:
http://www.nws.usace.army.mil/Missions/CivilWorks/Regulatory.aspx.

® Throughout this document the term co-chairs is used to refer to Ecology and the US Army Corps of Engineers.
When state-only approval is sought, “co-chairs” refers to Ecology.
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For programs affecting the bed or flow of state waters, applicants must also coordinate with the
Washington Department of Fish and Wildlife to obtain a Hydraulic Project Approval* (HPA, Chapter
77.55 RCW). As required by state and federal permit processes, an HPA must contain all avoidance,
minimization, and compensation measures necessary to ensure the proper protection of fish and their
habitats. For projects located on state-owned aquatic lands, applicants must also coordinate with the
Washington Department of Natural Resources.

Local

For projects affecting critical areas or their buffers, applicants need to coordinate with local
jurisdictions to allow use of the program for local permits.

Description of In-Lieu Fee Mitigation

In-lieu fee mitigation is defined as a program involving the restoration, establishment, enhancement,
and/or preservation of aquatic resources through funds paid to a program sponsor to satisfy
compensatory mitigation requirements for unavoidable impacts to wetlands and other aquatic
resources. Per the federal rule, sponsorship of ILF programs is limited to governmental, tribal, or
non-profit natural resource management entities.

Similar to a wetland mitigation bank, an in-lieu fee program sells credits to permittees whose
unavoidable impacts occur within a specified geographic area (service area). In the ILF approach to
mitigation, permittees pay a fee to a third party (the ILF program sponsor) in-lieu of conducting their
own mitigation project or buying credits from a mitigation bank. When credits are purchased from
the ILF program, the permittee’s obligation to provide compensatory mitigation is then transferred to
the ILF program sponsor. The sponsor is then required to implement satisfactory mitigation within a
specified timeframe, working with regulatory agencies to make sure impacts are fully mitigated.

The mitigation fees charged by the ILF sponsor (i.e., ILF fees) represent the full cost of
compensating for the aquatic resource functions lost or degraded as a result of a development project.
These costs include land acquisition, site protection, design, construction, maintenance, monitoring,
administrative costs, and long-term management. ILF fees collected from one project are combined
with fees collected from other projects within the same service area. Once ILF fees are collected
from a permittee, the ILF sponsor has three full growing seasons to complete land acquisition and
initiate physical and biological improvements, unless the co-chairs decide more time is needed to
implement an ILF mitigation plan.

See Table 1 on the next page, for a comparison of in-lieu fee mitigation to other mitigation options.

* For more information on the Hydraulic Project Approvals, see: http://wdfw.wa.gov/licensing/hpa/.
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Table 1. Comparison of In-Lieu Fee Mitigation to other mitigation options.

Who is Responsible
for Site
— Sale of
e Development, Timing of e
Type of mitigation 2 mitigation
Management, mitigation
allowed
Performance &
Protection
Program Sponsor —
must be a
In-lieu fee governmental Within 3 years of Yes
(including tribal) or fees collected
non-profit natural
resource entity
Permittee-responsible Permittee W'thm one year of No
impacts
Bank Sponsor — any
Wetland mitigation banking private, tribal, or Prior to impacts Yes
public entity
ILF Benefits

Ecology supports the establishment and use of ILF programs. ILF programs provide a watershed-
based approach that may offer an environmentally preferable option compared to onsite permittee-
responsible mitigation. In addition, ILFs have numerous safeguards in place compared to permittee-
responsible mitigation. ILFs are anticipated to be a key component in the “toolbox” of mitigation
options.

One safeguard added to ILF programs is the requirement in the federal rule for a
compensation planning framework®. A compensation planning framework details how the
in-lieu fee program will select and implement mitigation projects in a watershed context.
The framework is essentially a watershed plan designed to support choices in mitigation
projects. This type of advanced planning will ensure that in-lieu fee programs are guided by
a thorough understanding of the needs, opportunities, and challenges of the areas in which
they operate. This strategy will allow the ILF sponsor to select and design more successful
projects.

The federal rule requires that the ILF program instrument establish a cap on the number of
credits that the program can sell before securing a compensatory mitigation project site and
conducting aquatic resource restoration, establishment, enhancement, and/or preservation.
These credits are defined as advance credits. To fulfill (repay) advance credits, ILF program
sponsors must implement mitigation projects within three full growing seasons of the
collection of fees. This reduces the temporal loss, which is the time from when impacts
occur to having a mitigation site installed and functioning. It allows regulators to plan for the
temporal loss in determining the amount of mitigation needed through the ILF program.

533 CFR 332.8(c) [§ 230.98(c)]
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Another safeguard specific to ILF programs is the requirement to establish a program
account®, including criteria for the management of this account. The funds collected from
permittees must be deposited into this account. The funds may only be used for the selection,
design, acquisition, implementation, and management of ILF projects, with a small
percentage allowed for administrative costs. If the mitigation project is not implemented
within three years of collection, the co-chairs may direct funds from the program account to
fulfill the mitigation requirements.

Developing ILF Programs

Qualified entities (sponsors) interested in establishing an ILF program should contact Ecology and
the Corps. As part of the review process for proposed ILF programs, an IRT will be convened to
provide input to the Corps and Ecology on the proposal. Ecology co-chairs the IRT for programs
intending to meet state permit requirements.

The following items apply when proposing an in-lieu fee mitigation program:

1.

2.

ILF mitigation programs can only be sponsored by a governmental (including tribal) or non-
profit natural resource entity.
The development of an ILF program is a two-step process.

a. Step 1, the prospectus — conceptual proposal. The sponsor must complete a
prospectus that includes a summary of the information regarding the proposed in-lieu
fee program, at a sufficient level of detail to support informed public and IRT
comment.

b. Step 2, the instrument — detailed agreement. The sponsor, with IRT feedback, must
develop a program instrument that details how the program will be established and
operated.

The sponsor is responsible for preparing all documentation associated with establishment of
the in-lieu fee program, including but not limited to the prospectus, instrument, and other
appropriate documents, such as mitigation plans and the compensation planning framework.
In addition, the sponsor is responsible for the implementation, monitoring, long-term
management, and any required remediation of the restoration, establishment, enhancement,
and/or preservation activities, even though those activities may be conducted by other parties.
A watershed approach’ must be used for selecting mitigation sites. The compensation
planning framework identifies the watershed needs.

® 33 CFR 332.8(i) [§ 230.98(i)]

7 Watershed approach means an analytical process for making compensatory mitigation decisions that support the
sustainability or improvement of aquatic resources in a watershed. It involves consideration of watershed needs, and
how locations and types of compensatory mitigation projects address those needs. A landscape perspective is used to
identify the types and locations of compensatory mitigation projects that will benefit the watershed and offset losses
of aquatic resource functions and values caused by activities authorized by local, state and federal permits. The
watershed approach may involve consideration of landscape scale, historic and potential aquatic resource conditions,
past and projected aquatic resource impacts in the watershed, and terrestrial connections between aquatic resources
when determining compensatory mitigation requirements for local, state and federal permits.
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What Should Be in the ILF Prospectus

The prospectus should include the following information®:

1.
2.
3.

4.
5

~

The objectives of the proposed in-lieu fee program.

How the in-lieu fee program will be established and operated.

The proposed service area(s) — specific geographic areas within which unavoidable impacts
can be mitigated by the ILF program.

The general need for and technical feasibility of the in-lieu fee program.

The proposed ownership arrangements and long-term management strategy for the in-lieu fee
project sites.

The qualifications of the sponsor to successfully complete the type(s) of mitigation project(s)
proposed, including information describing any past such activities by the sponsor.

The compensation planning framework.

A description of the in-lieu fee program account.

Compensation Planning Framework

Applicants shall submit a compensation planning framework with their ILF prospectus and
instrument. The level of detail necessary for the compensation planning framework is at the
discretion of the co-chairs, and should take into account the characteristics of the service area(s) and
the scope of the program.

The compensation planning framework shall contain the following requirements:

1.

2.

3.

The geographic service area(s), including a watershed-based rationale for the delineation of
each service area.

A description of the threats to aquatic resources in the service area(s), including how the in-
lieu fee program will help offset impacts resulting from those threats.

An analysis of historic aquatic resource loss in the service area(s).

An analysis of current aquatic resource conditions in the service area(s), supported by an
appropriate level of field documentation.

A statement of aquatic resource goals and objectives for each service area, including a
description of the general amounts, types, and locations of aquatic resources the program will
seek to provide.

A prioritization strategy for selecting and implementing compensatory mitigation activities.
The selection and implementation of wetland mitigation sites should be consistent with
Selecting Wetland Mitigation Sites Using a Watershed Approach. °

An explanation of how any preservation objectives satisfy the criteria for use of preservation
for aquatic resources. For example, for wetland preservation the wetland must be: a high
quality resource; under threat of loss or degradation; and permanently protected.

A description of any public and private stakeholder involvement in plan development and
implementation, including, where appropriate, coordination with federal, state, tribal and
local aquatic resource management and regulatory authorities.

® This list is consistent with the federal rule on mitigation (33 CFR 332.8 (d)(2)). There will be a prospectus
template available on Ecology’s ILF web page: http://www.ecy.wa.gov/mitigation/ilf.html.

° Ecology Publications #09-06-032 (Western WA version) and #10-06-007 (Eastern WA version), see:
http://www.ecy.wa.gov/mitigation/resources.html.
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9. A description of the long-term protection and management strategies for activities conducted
by the in-lieu fee program sponsor.

10. A strategy for periodic evaluation and reporting on the progress of the program in achieving
its goals and objectives including a process for revising the compensation planning
framework as necessary.

11. Any other information deemed necessary for effective compensation planning.

What Should be in the ILF Instrument

The instrument is similar to the prospectus, but contains more detail. The instrument should include
the following information®:
1. A description of the proposed service area(s) — specific geographic areas within which
unavoidable impacts can be mitigated by the ILF program.
2. Accounting procedures for tracking credits, debits, and fees.
3. Provision stating that the sponsor assumes legal responsibility for providing the
compensatory mitigation once a permittee secures credits from the sponsor.

4. Default and closure provisions.

5. Reporting protocols.

6. Compensation planning framework (see list 1-11 starting on the previous page). This
document will be reviewed by the IRT, and will be a major factor in the decision on whether
to approve the instrument.

7. Specifications on the amount of advance credits available and fee schedule.

8. Methodology for determining specific credits and fees for each mitigation project.

9. A description of the program account.

10. The proposed ownership arrangements and long-term management strategy for the in-lieu fee

project sites.
11. Any other information deemed necessary by the co-chairs.

Reporting Protocols

The instrument must contain a provision requiring the sponsor to establish and maintain an annual
ledger report for the ILF program, as well as individual ledgers that track the production of released
credits for each in-lieu fee project. The annual ledger report should show the beginning and ending
balance of available credits, permitted impacts for each resource type (e.g., wetlands, streams,
buffers), all additions and subtractions of credits, and any other changes in credit availability (e.g.,
credits released, credits suspended). The ledger report must be submitted to the co-chairs.

The instrument must also include requirements for periodic monitoring reports to be submitted to the
co-chairs. The sponsor is responsible for monitoring of the in-lieu fee project site. Monitoring will
determine the level of success and identify problems requiring remedial action or adaptive
management measures. Monitoring must be conducted in accordance with the requirements
specified in the approved mitigation plan for the ILF project site, at time intervals appropriate for the
particular project type, and will continue until such time that the co-chairs, in consultation with the
IRT, have determined that the performance standards have been attained.

19 This list is consistent with the federal rule on mitigation (33 CFR 332.8(d)(6)). There will be an instrument
template available on Ecology’s ILF web page: http://www.ecy.wa.gov/mitigation/ilf.html.
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Long-Term Management

All legal mechanisms and the party responsible for the long-term management and the protection of
the ILF project site must be documented in the instrument or the approved mitigation plans. The
responsible party should make adequate provisions for the operation, maintenance, and long-term
management of the compensatory mitigation project site. The long-term management plan should
include a description of long-term management needs and identify the funding mechanism that will
be used to meet those needs.

The instrument or approved mitigation plans should contain provisions to allow the sponsor to
transfer long-term management responsibilities to an approved land stewardship entity, such as a
public agency, non-governmental organization, or private land manager. The instrument or approved
mitigation plan must address the financial arrangements and timing of any necessary transfer of long-
term management funds to the steward.

Program Account

The instrument must describe the program account and the procedures used to manage this non-
wasting, Federal Deposit Insurance Corporation (FDIC) insured account. Funds collected from
permittees, including interest on these funds, may only be used for the selection, design, acquisition,
implementation, and management of in-lieu fee projects, with a small percentage allowed for
administrative costs.

Method for Determining Credits

Gains in function at a mitigation site are referred to as “credits.” A credit is a unit of measure (e.g., a
functional or areal measure or other suitable metric) representing the increase in aquatic function at a
compensatory mitigation site. The ILF instrument must describe and include the method(s) used to
determine credits.

The number of credits must reflect the difference between pre- and post-compensatory mitigation
project site conditions, as determined by an appropriate assessment method. An appropriate
assessment method (e.g., hydrogeomorphic approach to wetlands functional assessment, index of
biological integrity) or other suitable metric must be used to assess and describe the aquatic resource
types that will be restored, established, enhanced and/or preserved by the in-lieu fee project. For
freshwater wetlands, Ecology recommends using Calculating Credits and Debits for Compensatory
Mitigation in Wetlands™.

The standard unit of measure used for in-lieu fee programs to quantify an impact is a “debit.” Debits
must be calculated using the same method as credits. The number of credits necessary to offset
impacts must be approved by the regulatory agencies.

1 Ecology Publications #10-06-011 (Western WA version) and #11-06-015 (Eastern WA version), see:
http://www.ecy.wa.gov/mitigation/creditdebit-comments.html.
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ILF Mitigation Site Approval and Implementation

After an ILF instrument is approved, mitigation sites will be added as modifications to the

instrumen

t'2. Once fees are collected, the sponsor has three years to secure a site and implement a

mitigation plan. As in-lieu fee mitigation sites are identified and secured, the sponsor must submit
mitigation plans to the co-chairs that include all the following items®?:

1.

2.

10.

11.

Obijectives. A description of the project-specific mitigation goals and objectives and how the
site(s) will contribute to the overall objectives of the in-lieu fee program.

Site selection. A description of the factors considered during the site selection process. This
should be consistent with the prioritization strategy included as part of the compensation
planning framework.

Site protection instrument. This should be consistent with, but more detailed than, the
description of the long-term protection strategies included as part of the compensation
planning framework.

Baseline information. A description of the ecological characteristics of the mitigation site
prior to implementing any mitigation activities.

Determination of credits. The methodology used to determine the proposed number of credits
should be consistent with the methodology for determining specific credits described and
included in the approved ILF Instrument.

Mitigation work plan. Detailed written specifications and work descriptions for the mitigation
project.

Maintenance plan. A description and schedule of maintenance requirements to ensure the
continued viability of the resource once initial construction is completed.

Performance standards. Standards that will be used to determine whether the mitigation
project is achieving its objectives and is eligible for release of credits. If the in-lieu fee
project does not achieve those performance standards the co-chairs, in consultation with the
IRT, may modify the credit release schedule, including reducing the number of credits.
Credit release schedule. Release of credits must be tied to performance standards. In order
for credits to be released, the sponsor must submit documentation to the co-chairs
demonstrating that the appropriate performance standards for credit release have been
achieved. As released credits are produced by ILF mitigation projects, they must be used to
fulfill any advance credits that have already been sold within the service area before any
remaining released credits can be sold, used, or transferred to permittees.

Monitoring requirements. A description of parameters to be monitored in order to determine
if the mitigation project is on track to meet performance standards. A schedule for
monitoring and reporting must be included and be consistent with reporting protocols
described in the approved ILF instrument.

Long-term management plan. A description of how the compensatory mitigation project will
be managed after performance standards have been achieved. The plan must include the
long-term financing mechanisms and the party responsible for long-term management. This
must be consistent with, but more detailed than, the long-term management strategies
described in the approved ILF Instrument.

1233 CFR 332.8(g)
3 This list is consistent with the federal rule on mitigation.
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12. Adaptive management plan. A management strategy to address unforeseen changes in site
conditions or other components of the compensatory mitigation project, including the party
or parties responsible for implementing adaptive management measures. The adaptive
management plan will guide decisions for revising compensatory mitigation plans and
implementing contingency measures to address both foreseeable and unforeseen
circumstances that adversely affect compensatory mitigation success.

13. Other information. The co-chairs may require additional information as necessary to
determine the appropriateness, feasibility, and practicability of the compensatory mitigation
project.

Criteria for Allowing the Use of an ILF Program

ILF mitigation may be used to compensate for impacts to aquatic resources when other approaches to
compensation are not available, practicable, or when the use of an ILF is in the best interest of the
environment.

First and foremost, all in-lieu fee programs must have an approved instrument signed by the sponsor
and Ecology prior to being used to provide compensatory mitigation for Ecology permits. Ecology
strongly recommends ILF sponsors pursue ILF program approvals from other federal, state, and local
jurisdictions to use for HPA’s, Department of the Army (Corps), and local permits.

Ecology uses the following criteria to evaluate the use of in-lieu fees as compensation for wetland
impacts:

1. The impacts are unavoidable.

2. The impact project is located within the service area of an approved ILF program.

3. The ILF program will adequately mitigate for lost functions, as specified in the compensation
planning framework.

4. There are no approved wetland mitigation banks in the area. Or, if there is a bank in the
proposed service area there needs to be an explanation of how the ILF would be a better
ecological choice.

5. Fees are paid prior to the impacts occurring. The regulatory agencies determine how much
mitigation must be provided (the number of credits needed to mitigate for the impacts).

When proposing to use credits from an approved ILF program to meet requirements for
compensatory mitigation, an applicant should complete and submit an ILF Use Plan* to the
regulatory agencies. The regulatory agencies determine if ILF credits provide appropriate mitigation
for the unavoidable impacts. If the regulatory agencies decide that it is appropriate to use an ILF
program the applicant will enter into a “purchase and sale agreement” with the ILF sponsor and
obtain a “statement of sale”. The statement of sale should demonstrate the number of credits
purchased is in accordance with permit requirements.

Location of an impact project within an in-lieu fee program’s service area does not guarantee that
federal, state, or local regulatory agencies will approve use of ILF credits as mitigation. Agencies
cannot guarantee that an applicant will be approved to use ILF credits prior to review of the complete
application package and a permit decision.

4 Guidance to Applicants on Submittal Contents for In-Lieu Fee Use Plans is located on Ecology’s ILF web page:
http://www.ecy.wa.gov/mitigation/ilf.html.
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IRT members may notify the co-chairs in writing if they have concerns about how credits are being
used to satisfy compensatory mitigation requirements. The co-chairs will promptly consult with the
IRT member to address the concern. Resolution of the concern is at the discretion of the co-chairs,
consistent with applicable statutes, regulations, and policies regarding compensatory mitigation
requirements for Corps and Ecology permits. Nothing prohibits or limits the authorities designated
to IRT agencies under their own existing statutes or regulations.

Guidance on In-Lieu Fee Mitigation
December 2012, Publication #12-06-012
10



