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Disclaimer

* This presentation does not:
* Impose any binding requirements.
* Change or substitute for any statutory provision or regulation requirement.
* Represent, change, or substitute for any Agency policy or guidance.

* Any views expressed in the presentation are those of the author(s)
and do not necessarily represent the views or policies of Ecology.

* All upcoming actions and dates are subject to change at any time and
not should not be taken as definitive actions or confirmed deadlines.
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Examples of Natural Conditions in Washington

Below: The turbid waters of the
glacially-fed North Fork Nooksack
River.

Above: The Chewuch River with its
seasonally-warm stream
temperatures.
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Definitions

* Natural Conditions
* Represent water conditions before human-caused pollution or alterations.
e Support aquatic life.

 Natural Conditions Provisions

* Recognize water quality may not meet numeric water quality criteria.
 May be due to natural processes or seasonal conditions.

* Allow for protection of these characteristics inherent and unique to
specific waters within the water quality standards.

* Do not apply to human health criteria -- only aquatic life criteria.
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Importance of Natural Conditions

* Our regulatory work has relied on natural conditions
criteria since first adopted in 1967.

* |t helps us to properly implement our Clean Water
Act (CWA) programs, such as the water quality
assessment 03d list) and our Total Maximum
Daily Load (TMDL) work, for protecting and restoring
clean waters in our state.

* Allows us to focus resources on addressing human
Impacts to waters.

* Protects aquatic life while identifying unique
characteristics of a waterbody.




-n DEPARTMENT OF
[— —
ECOLOGY

State of Washington

Disapproval of Previous Natural Conditions

* As a result of litigation, EPA reconsidered
previously-approved standards regarding our
natural and irreversible human conditions, which
resulted in disafproval of these provisions in
November 2021.

* This means we can not use these tools and
criteria in our CWA regulatory actions, such as
TMDL work, permit development, and water
quality assessment.

 Additional information about this disapproval is
foutr;d on our surface water quality standards
website.



https://ecology.wa.gov/Water-Shorelines/Water-quality/Water-quality-standards/Updates-to-the-standards
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Why Rulemaking Now? — Impacts

* Natural conditions are a critical element to effectively ' ;
Implement our programs and activities, including:

* Monitoring and modeling by our Environmental
Assessment Program

* |dentification of impaired (303d listed) waters by our
Water Quality Assessment Program

 CWA Section 401 certifications by our Shorelands &
Environmental Assistance (SEA) Program

* This affects our regulated community:
* Puget Sound Nutrient Reduction Plan B S an
» Total Maximum Daily Load studies o e o
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Why Rulemaking Now? — Impacts

- We need to work closely with EPA to produce a .
durable path forward following the disapproval
of our natural conditions provisions.

* We may be setting a benchmark for other states.

* We will be the first state to update natural conditions since
EPA has updated guidance.




DEPARTMENT OF
=g ECOLOGY

"SI (.t of Washington
Planned Outreach Before Rule Proposal

* Today: Introductory public webinar to

e Explain why natural conditions are an important part of the
standards;

* Discuss scope of the rule;
* Gauge interest; and
* Understand concerns.

* Focused presentations to tribes and tribal organizations.

* Internal discussions with other Ecology programs and
subgroups.

* Ongoing discussions with EPA.
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September 27, 2022 March 2023 Late 2023 Early 2024 Fall 2024
o
Announce rulemaking: Introductory webinar: Preliminary Rule proposal: Rule adoption:
Begin outreach and Provide overview of decisions webinar: Announce draft Make decision
develop criteria the rule and gauge Provide preliminary rule, public on rule
interest and concerns proposal and receive comment period, adoption

feedback and hearings
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Rulemaking Goals and Strategy

* Goals %

e Craft EPA-approvable rule to reinstate |
our ability to apply natural conditions.

* Revise rule in a way that concurs, as
much as possible, with how we
previously applied natural conditions.

* Increase clarity and transparency on
the process we use to determine
natural conditions in surface waters.

15
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Rulemaking Goals and Strategy

 Strategy x

* Review and update the disapproved natural y
conditions criteria in a single rulemaking.

* Evaluate any new, updated, or recommended
procedures for determining natural
background conditions.

* Consider establishing a repeatable

methodology (“recipe”) for establishing
aquatic life criteria representative of natural

conditions.

16
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Elements of an EPA-Approvable Natural we:coLoc
Conditions Provision

* Definition
* Must define natural background as the background
concentration due only to non-anthropogenic sources.

* Provision

 Must state that site-specific aquatic life criteria
may be set equal to natural background.

 Procedure

* Must include either how the State will determine Eg s
the natural background of a system or provide reference
to an external document with a binding procedure.

17
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Possible Elements in New Rule

1) Update the general natural
conditions provisions to exclude
human health criteria.

2) Update the human contribution
allowances found in our fresh and
marine designated uses and
criteria.

3) Site-specific criteria approach.

4) Adopt a methodology (“recipe”).
5) Others not listed here.
)

6) Combination. 18
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Update the General Natural Conditions Provision

* WAC 173-201A-260(1)

 Natural and irreversible human conditions.
e Disapproved by EPA in 2021.

* The provision:
* Recognizes some waters cannot meet assigned numeric
criteria due to natural conditions.

* Allows natural conditions to constitute water quality
criteria.

* Possible updates:

* Application only to aquatic life criteria, not human health
criteria.

* Additional methods to establish the natural conditions
criteria values.
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Update the Human Actions Considerations

* Multiple locations in WAC 173-201A-200 and -210

* Dissolved oxygen and temperature parameters.
» Disapproved by EPA in 2021.

 These criteria:

* Limits parameter impact by human actions considered
cumulatively.

* Only applies when waters are not naturally meeting
numeric aquatic life criteria.

* Possible updates:

 Re-introduce de minimis values for D.O. and
temperature.

* Introduce a de minimis value for pH.
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Update Site-Specific Criteria Language

« WAC 173-201A-430 P

* Allows for protective alternative criterion.

 These criteria:

e Establish pathways to develop scientifically-
justifiable criteria values.

* Approach must be consistent with EPA 1985
Guidelines.

* Possible updates:

* Allow for natural conditions as an additional way to
determine alternative, scientifically-justifiable
aquatic life criteria.
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Adopt a Methodology

* Not currently in Washington’s Standards.

* This process:

* A Framework for Defining and Documenting Natural Conditions for Development
of Site-Specific Natural Background Aquatic Life Criteria for Temperature,
Dissolved Oxygen, and pH: Interim Document

 EPA 820-R-15-001; February 2015
* Available on EPA’s website.

* Represents EPA’s latest thinking on natural conditions

* Provides a procedural overview of developing criteria based on natural
background.

* Sets large-scale requirements while allowing for State and Tribal discretion and
flexibility.

22


https://www.epa.gov/sites/default/files/2015-02/documents/natural-conditions-framework-2015.pdf
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Adopt a Methodology

 An EPA approval of a detailed, repeatable
methodology applies to the outcomes as well.

* Possible updates:

* Adopt into the Standards a scientifically-justifiable,
repeatable methodology with appropriate
safeguards to determine natural conditions.

* Application to dissolved oxygen, temperature, or pH
for fresh or marine waters.

* Application to all waters that do not meet numeric
criteria naturally or only to waters with minimal
human impact.

23
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Other Elements and Considerations

* Additional pathways identified during this
rulemaking process.

* We welcome suggestions on possible elements that
we should consider.

« Combination of multiple elements.

* Regardless of elements chosen, we would need
updated language limiting application to aquatic life
criteria only.
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Final Thoughts, Updates, and Questions

e Summary
* We are looking at natural conditions provisions rulemaking.

 Natural conditions refer to water conditions before human-caused
Impacts, not what waters are currently.

* This applies only to aquatic life criteria, not human health criteria.

* This rule is to update natural conditions provisions -- it will not
propose any new or updated biologically-based numeric criteria or
site-specific criteria for any specific waterbodly.

* Rulemaking website

* Q&A Session
* Questions, concerns, suggestions

25


https://ecology.wa.gov/Regulations-Permits/Laws-rules-rulemaking/Rulemaking/WAC-173-201A-Natural-Conditions

Questions?

Kalman Bugica
kalman.bugica@ecy.wa.gov
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