STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
PO Box 47600, Olympia, WA 98504-7600  360-407-6000

November 30, 2022

Dear Forest Practices Board Members:
Sent by email only: patricia.anderson@dnr.wa.gov

On December 3, 2021, the Department of Ecology extended the Clean Water Act Assurances for
forest practices in Washington State until December 31, 2022. The letter extending the
assurances underscored Ecology’s commitment to the 1999 Forests and Fish Report while
identifying two conditions for the Assurances to be extended beyond December 31:

1. The Policy Committee that is part of the Adaptive Management Program (AMP) was
required to submit a final recommendation on non-fish bearing perennial (Type Np)
stream buffers to the Board, with the Board directing Board staff and DNR to develop a
rule package and prepare a CR 102.

2. The Timber Fish and Wildlife (TFW) stakeholders needed to make clear and measurable
progress towards addressing recommendations in the February 23, 2021, State
Auditor’s Report to ensure that the forest industry is making progress towards
protecting water quality.

The first condition for extension of the Assurances has been met. At your November 10
meeting, a majority of Board members elected to accept the recommendations for rulemaking
contained in the October 15, 2022, Majority Recommendations Report.! The Majority Report
includes riparian buffer recommendations that, if adopted into rule, will make meaningful
progress towards meeting the water quality standards on Type Np streams. This is an important
step towards achieving one of the four overarching goals of the 1999 Forests and Fish Report:
“to meet the requirements of the Clean Water Act for water quality on non-federal forest
lands.”

It is less clear whether the second condition has been met. Although the TFW principals
convened for a handful of meetings beginning in December 2021 through 2022, addressing the
Auditor’s report was not a key focus of those meetings. Nevertheless, the Policy Committee

! The Majority Report was joined by the following TFW Policy Caucuses: Westside Tribal Caucus, Eastside Tribal
Caucus, Conservation Caucus, Department of Ecology, and Washington Department of Fish and Wildlife.
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adhered to established process, completing dispute resolution, and exhausting all avenues for
reaching consensus. Because the parties were unable to reach consensus, the Policy Committee
presented majority and minority recommendations to the Board for Type Np riparian buffer
rules. The Board adopted the proposal that best ensures that forest practices will advance
towards achieving water quality standards on Type Np streams.

Although some TFW members are disappointed in the Board vote, the progress on Type Np
buffers demonstrates that the AMP can perform its core function to study the effectiveness of
the forest practices rules and update rules that are found to be inadequate. For that reason, the
Department of Ecology is again extending the Assurances to allow DNR to conduct cost benefit
analysis on the majority proposal and prepare a CR-102. This decision and next steps are further
explained below.

History of the Clean Water Act Assurances

In 1999, Ecology and the federal Environmental Protection Agency (EPA) issued Clean Water Act
Assurances for a period of ten years as a means of implementing Section 303(d) of the Clean
Water Act (CWA) on non-federal forest lands. In doing so, the agencies acknowledged that
“attainment of the water quality standards” was the goal of the Assurances and that there
needed to be steady progress towards improving water quality, even though fully meeting the
standards could take many years. When they issued the Assurances, the agencies agreed “that
forest practices in the State of Washington need considerable improvement to meet CWA
concerns.”

On October 9, 2009, Ecology extended the Assurances for an additional ten years. In doing so,
Ecology identified significant problems with the AMP’s ability to “make adjustments as quickly
as possible to portions of the forest practices rules that are not achieving resource objectives.”
Ecology specifically identified buffer prescriptions on Type Np streams as one of the top
concerns, noting that “the prescriptions associated with the Type Np rules have the greatest
potential risk of violating the water quality standards.”

By 2019, the AMP had completed one study that looked at the effectiveness of current rules on
Type Np streams and expected to complete the remaining studies in 2020. To allow for
completion of the studies and development of a rule proposal, Ecology extended the
Assurances for two more years. The extension was explicitly tied to the need to better protect
water temperature on Type Np streams through improved buffer requirements. Specifically,
Ecology “found that the Type N studies clearly show Type N riparian rules need strengthening
to protect water quality” and that “[r]evising the rules to meet water quality objectives was the
precursor for the establishment of the Adaptive Management Program.” Ecology’s 2019
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extension required that a CR 101 be filed in summer 2021 and a draft CR 102 be distributed for
public review by the end of November 2021.

Neither deadline was met. However, the Board did direct staff to issue a CR 101 at its
November 2021 meeting, and all TFW stakeholders expressed to me a good faith commitment
to moving Type Np rulemaking forward. Ecology thus extended the Assurances for one
additional year subject to the two conditions described above.

As this history demonstrates, the Clean Water Act Assurances were issued with the
understanding that forest practices needed to be improved so that there would be progress
towards meeting water quality standards on forest lands. For the 23-year history of the
Program, it has been clear that temperature increases on Type Np streams were of particular
concern and that the rules would likely need to be improved to protect against temperature
impairment. The Assurances were never intended to exist in perpetuity regardless of whether
water quality improvements are achieved. Now that the Type Np studies have been completed,
it is necessary to achieve the improvements that the TFW parties have worked towards in good
faith for the past two-plus decades.

Type Np Science Studies and the Majority Recommendations

A 2001 Environmental Impact Statement for Forests and Fish Report rules found that forest
practices on Type Np streams in Western Washington pose “a moderate to high risk of
temperature increases.” In response to this risk, the Board prioritized studies to determine the
effectiveness of riparian buffers in meeting water quality standards on Type Np streams.

Through the Cooperative Monitoring, Evaluation, and Research Committee (CMER), the TFW
parties reached consensus on study design and representative sites to evaluate the
effectiveness of current rules. The first of these studies (Hard Rock) was completed in 2017 with
a second phase of the Hard Rock study completed in 2021. The Soft Rock study was completed
in 2022.

The Hard Rock Phase 1 and 2 studies demonstrated that all riparian buffer treatment options
resulted in temperature increases that greatly exceeded the allowable increase of 0.3 degrees
Celsius, and that increased temperatures typically persisted for ten-plus years post-harvest.?
Four of the representative sites also exceeded the numeric water quality criteria of 16 degrees

2The 0.3 degree Celsius limit is based on Washington’s antidegradation water quality standard. WAC 173-201A-
320(3)(a). Antidegradation standards are required by the federal CWA and EPA’s implementing regulations. E.g., 33
U.S.C. sec. 1313(d)(4)(B); 40 C.F.R. sec. 131.12. The Hard Rock study demonstrated average temperature increases
of 1.2 degrees Celsius, or four times the allowable increase under the antidegradation standard.
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Celsius. The Soft Rock study likewise demonstrated temperature increases exceeding the
allowable amount at all harvested sites, with one site exceeding the numeric water quality
criteria.

The Policy Committee recommended and the Board approved formation of an expert panel, the
Type Np Prescription Workgroup (Technical Workgroup). The Technical Workgroup consisted of
experts from the timber industry and academia. The Workgroup’s function was to review the
studies and provide recommendations to the Policy Committee for updated Type Np riparian
buffer rules.

The Technical Workgroup concluded that the Hard and Soft Rock studies were well designed
and demonstrated that current rules for Type Np streams are not maintaining temperatures as
required by the water quality standards. The Workgroup offered three options for improving
water quality. All three options required continuous buffering along the length of Type Np
streams

The TFW caucuses attempted to reach consensus on updated buffer prescriptions but were
ultimately unable to do so, in large part because the caucuses were unable to agree to the
continuous buffer prescriptions reflected in the Technical Workgroup’s recommendations. After
dispute resolution, the majority caucuses developed compromise recommendations that may
not fully protect stream temperature but would create demonstrable improvement beyond
existing forest practices rules. The recommendations, which were ultimately adopted by the
Board, were aimed at balancing the need to make progress towards meeting water quality
standards with the goal of minimizing economic impact to industry.

Next Steps

The recommendations contained in the Majority Report now go to DNR for completion of a
cost-benefit analysis and small business economic impact statement. Ecology is also required to
do a Tier 2 antidegradation analysis. The analyses completed by DNR and Ecology will help
inform the substance of the draft rule language for the CR 102. Ecology has extended the
assurances to allow this additional work to be completed, but expedient progress on the draft
and final rules remains an important outcome to ensure water quality protections. If progress
stalls or the parties abandon a continued commitment to the AMP, Ecology will consider
withdrawing the Assurances and pursuing alternatives to achieve water quality protection
under the CWA.

By the end of this year, Ecology is required to update Washington’s Nonpoint Plan to document
the process and outcomes of the AMP through 2022. This update will reflect Ecology’s
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continued support of the Assurances. Ecology’s regulatory role will continue to include annual
reporting to EPA on the state’s nonpoint program and presentation of our Assurances Report to
the Board every spring.

| appreciate the TFW parties’ good faith attempts to reach consensus on buffer prescriptions for
Type Np streams, and | regret that we were ultimately unable to get there. | am sensitive to the
disappointment of TFW parties that did not support the recommendations in the Majority
Report. Despite current mistrust among some of the parties, | sincerely hope that we can
reinvigorate the spirit of TFW and work constructively together. Doing so presents the best

path forward for maintaining an economically vigorous forest practices industry while
protecting our shared natural resources for current and future generations.

Yours Truly,

ks

Laura Watson
Director

cc: Hilary Franz, Commissioner of Public Lands, DNR
Casey Sixkiller, Regional Administrator, EPA Region 10





