
 

 
 

STATE OF WASHINGTON 

April 12, 2019 
 
 
The Honorable Andrew R. Wheeler 
U.S. Environmental Protection Agency 
Office of Policy Regulatory Reform 
1200 Pennsylvania Avenue NW 
Washington DC  20460 
 
The Honorable R.D. James 
U.S. Army Corps of Engineers 
104 Army Pentagon 
Washington DC  20310-0104 
 
Re:  Docket Number EPA-HQ-OW-2018-0149 
 
Dear Administrator Andrew Wheeler and Assistant Secretary R.D. James: 
 
Thank you for the opportunity to comment on the proposed rule, “Redefinition of Waters of the 
United States.”  The implications of the proposed changes are of critical concern to Washington 
State.  Washingtonians expect and demand clean water for agriculture, industry, residential use 
(including drinking water), and recreation (including clean, cool water for fishing and swimming). 
For the reasons discussed in this letter, we do not support the proposed changes to the definition of 
Waters of the United States (WOTUS).  The proposed definition of WOTUS fails to meet the 
goals of the Clean Water Act. If adopted, the proposed rule would not adequately protect 
Washington’s water quality, putting our people, fish, wildlife and our economy at risk.  
 
Streams and wetlands play a key role in maintaining and improving Washington’s water quality.  
Clean water is crucial to the functional health of Washington’s shellfish, fishery, agricultural and 
recreational industries, all of which are cornerstones of Washington’s economy. Annually, 
agriculture accounts for over $50 billion linked to 160,000 jobs;1 and commercial and sport 
fishing, and shellfish industries, with a combined valued in excess of $2.4 billion, are linked to 
28,000 jobs.2  Under the proposed redefinition of WOTUS, many waters in our state and 
throughout the country would no longer be protected under the Clean Water Act.  These waters 
include many adjacent wetlands as well as ephemeral waters.  The loss of their protection would 
significantly compromise the physical, chemical, and biological integrity of entire waterbodies 
throughout Washington State.  

                                                           
1 Cargill, C. 2016. Agriculture: the cornerstone of Washington’s economy. Washington Policy Center [23 March] 

(online at: https://www.washingtonpolicy.org/publications/detail/agriculture-the-cornerstone-of-washingtons-
economy)  

2 WDFW. 2011. Fish, wildlife and Washington’s economy. (online at: https://wdfw.wa.gov/publications/01145); 
Washington Sea Grant. 2015. Shellfish aquaculture in Washington State: Final report to the Washington legislature. 
[December] (online at: https://wsg.washington.edu/wordpress/wp-content/uploads/Shellfish-Aquaculture-
Washington-State.pdf)  

https://www.washingtonpolicy.org/publications/detail/agriculture-the-cornerstone-of-washingtons-economy
https://www.washingtonpolicy.org/publications/detail/agriculture-the-cornerstone-of-washingtons-economy
https://wdfw.wa.gov/publications/01145
https://wsg.washington.edu/wordpress/wp-content/uploads/Shellfish-Aquaculture-Washington-State.pdf
https://wsg.washington.edu/wordpress/wp-content/uploads/Shellfish-Aquaculture-Washington-State.pdf


 
The Honorable Andrew R. Wheeler 
The Honorable R.D. James 
April 12, 2019 
Page 2 
 
Insufficient Time to Analyze Effects 
 
Washington is troubled with the limited time provided for the states to obtain clarifying 
information and evaluate the implications of this significant rule change.  In addition, the rule 
contains so many potential options, as illustrated by the 100+ questions the U.S. Environmental 
Protection Agency and the U.S. Army Corps of Engineers (USACE) (collectively the Agencies) 
posed in the preamble, that it is not at all clear what the states are assessing.  To expect states and 
residents to respond so quickly is objectionable.  Sixty days is an unreasonable timeframe for 
states to assess effects and costs of a rule that significantly changes which waters are protected.  
 
Economic Analysis Under-estimates Financial Burden to States 
 
The Agencies’ Economic Analysis3 underestimates the financial impact to states, including 
Washington that must undertake protection of entire classes of wetlands and streams excluded 
from federal protection by the proposed changes.  We object to shifting the burden of protecting 
these waters onto the states.  
 
Substantial additional costs would be incurred by Washington State if the Section 401 water 
quality certification mechanism was no longer available as a tool for us to regulate most “waters of 
the State.”  Contrary to the information in the Resource Assessment4, Washington does not have a 
dredge and fill regulatory program for wetlands.  If the rule change proposal is adopted, 
Washington State, at its own expense, would need to develop a separate permitting program to 
prevent degraded water quality.  Otherwise developers could be at risk of violating state law 
and/or becoming susceptible to third-party lawsuits.  
 
Therefore, under the rule change, we would need to develop a permitting program so that 
developers are not in violation of Washington State’s Water Pollution Control law.  Without one, 
the state would move from a proactive permitting approach to a reactive enforcement approach as 
landowners inadvertently violate state law through unpermitted discharges to wetlands and other 
waters.  In our experience, enforcement and litigation actions cause much greater delays and 
resource expenditures when compared with the standard permit process.  Additionally, the loss of 
streamlined permitting options, such as the USACE general permits, would result in delays for 
projects and economic losses for businesses until these mechanisms are replaced by state programs 
authorized by the state legislature. 
 
It would take significant time and resources to establish a state permitting program.  The cost 
burden on states must be seriously considered in the Agencies’ evaluation of costs and benefits of 
the proposed rule.  The Economic Analysis discounts the difficulty states will have in achieving 
local legislative authority and funding to develop new programs to compensate for the federal 
abdication of responsibility to protect these waters. 
 

                                                           
3 Economic Analysis for the Proposed Revised Definition of “Waters of the United States.” 
4 Resource and Programmatic Assessment for the Proposed Revised Definition of “Waters of the United States.” 
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Further, the Economic Analysis over estimated the number of states that could quickly fill the gap 
in federal protection.  We estimate it would take a minimum of three to five years for program 
start-up in Washington State, including rule development.  This would leave a significant number 
of non-WOTUS waters unregulated during the interim period, which would result in loss of waters 
and result in a detriment of our water quality.  In addition, the time lag between dropping federal 
jurisdiction and gaining state jurisdiction would ultimately result in delays for projects and 
economic losses for businesses. 
 
Indeed, the federal promise to reduce regulatory burden is deceptive, because states will need to 
develop regulatory programs to fill the gap, and the costs of those programs will need to be passed 
on to the regulated community. 
 
Proposal Places Resources at Risk 
 
A significant number of waterbodies could lose federal protection under the proposed definition of 
WOTUS.  In Thurston County in Western Washington alone, the proposal would result in over 
2,000 acres of wetlands being removed from federal protection under the proposed definition.  If 
the final definition does not include intermittent waters, over eleven thousand acres would lose 
protection, meaning that half of the county’s wetlands would no longer be WOTUS. This estimate 
likely underrepresents the overall loss of protection because, as noted in the Resource Assessment, 
maps of ephemeral and intermittent waters and of wetlands are not sufficiently accurate to be able 
to fully assess the impacts of the proposed rule.  
 
The rule change places water quality at risk because it would result in streams having non-
jurisdictional reaches.  While the Agencies state that a relocated stream is a WOTUS, as we 
understand the rule, a stream or tributary would be jurisdictional if it is in a “naturally occurring” 
channel and contributing flow to a traditionally navigable water.  If a part of a stream has been 
moved into a ditch that was excavated in “uplands” that stream reach would not be considered 
jurisdictional under the new rule even if it contributes flow downstream to a traditionally 
navigable water.  When such a stream returns to the natural channel, it would again be 
jurisdictional.  This seems overly complex and ignores the problem that unregulated discharges in 
the non-jurisdictional section would pollute the waters of downstream landowners. Our region’s 
imperiled salmon are already challenged because of poor water quality. Further degradation in 
salmon streams would compound this peril.  Additionally, in our coastal areas, the potential for 
upstream pollution to flow into estuaries is particularly concerning for the shellfish industry reliant 
upon clean water.   
 
Attempts by the Agencies to achieve simplicity with the proposed changes belies the complexity 
of aquatic systems, their connections both above and below ground, and their services to the 
residents of Washington State.  The Agencies’ approach sacrifices the protection of large numbers 
of water bodies, including wetlands, for the sake of simplistic, unscientific expediency.  We assert 
that the “bright line” being proposed for the definition of WOTUS will result in degraded water 
quality in downstream, traditionally navigable waters.  We support continuing to streamline 
permitting processes while strengthening protections for our nation’s waters.  These objectives are 
not mutually exclusive. 
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Changes Not Scientifically Based  
 
The Agencies erred in ignoring their own science on how waters, including wetlands, are 
connected to downstream waters.5  The Clean Water Act emphasizes developing and using science 
in its implementation.  The Agencies did not give sufficient scientific rationale to support their 
drastic change in the definition of which waters and wetlands are WOTUS. 
Washington cannot support the proposal to eliminate the key concept of “significant nexus” when 
determining whether a water is a WOTUS.  In the 2015 Clean Water Rule, and pre-2015 practices, 
the Agencies appropriately included the concept of “significant nexus” as enumerated by Supreme 
Court Justice Kennedy in the Rapanos case6.  The Agencies’ own science clearly demonstrates 
that the “significant nexus” concept is vital to fully protect the chemical, physical and biological 
integrity of the nation’s waters.  The Agencies have not provided sufficient scientific rationale to 
support the current proposal to abandon the concept of “significant nexus.” Removing “significant 
nexus” would imperil many wetlands, streams and ephemeral waters that contribute to the 
integrity and quality of downstream waters. 
 
All Clean Water Act Goals Should Be Met 
 
In the preamble to the proposed rule change, the Agencies discuss at length how the proposal 
meets the goals in Section 101(b) of the Clean Water Act regarding state’s rights.  However, the 
preamble spends little time on how the rule will meet the first and primary goal of the Clean Water 
Act, Section 101(a). Section 101(a) articulates that the Clean Water Act’s purpose is to “restore 
and maintain the chemical, physical and biological integrity of the nation’s waters.” This should 
be the priority when implementing the Clean Water Act.  All of the goals of the Clean Water Act 
must be met.  
 
The Clean Water Act does not divide waters by state or federal jurisdiction.  It simply specifies 
which waters are federally protected.  There is no “bright line” between state and federal waters; 
state and federal waters are not mutually exclusive.  Cooperative federalism does not mean that the 
Agencies can abdicate their responsibility to protect the nation’s waters to the individual states.  It 
means that the protection of the nation’s waters is a cooperative venture between the federal 
government and states.  
 
Maintaining strong federal protection across state boundaries prevents upstream pollution from 
flowing to downstream states.  States that do not protect more than the federal minimum would 
pass pollution, and resultant cleanup costs, to downstream waters.  Additionally, under the new 
definition, waters crossing state lines would have varying levels of protection, with consequent 
negative effects on water quality, flood protection, and economic losses in downstream states.  
 
 
 
 
                                                           
5 Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence. 
EPA/600/R-14/475F, January 15, 2015  
6 Rapanos v. United States, 547 USC 715 (2006) 
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Summary 
 
The 2015 Clean Water Rule, as written, clearly identifies which waters and wetlands have a 
significant nexus with downstream traditionally navigable waters.  Washington does not support 
the change in federal protections outlined in the proposed rule. 
 
Washington does not support the Agencies stepping away from their responsibilities to protect the 
nation’s waters.  The Agencies are attempting to misuse and misapply “states’ rights” as a 
justification for abdicating their responsibility to protect the physical, chemical and biological 
integrity of the nation’s waters.  This proposal compromises the protection of clean water by 
instituting an overly simplistic and scientifically indefensible approach to regulation.  This type of 
unscientific oversimplification of the definition of WOTUS will result in more landowner 
confusion and increased complexity in assessing which waters are protected under the rule. By 
abandoning protection of some of the most valuable, highly functioning and productive 
ecosystems in Washington, the agencies are putting people, fish, wildlife, and our economy at risk. 
 
Washington agrees that making permitting more streamlined and effective is a good goal.  
However, those efficiency goals can be accomplished without removing waters from federal 
jurisdiction. 
 
Washington opposes the proposed change.  If the Agencies choose to ignore state input and their 
own stated goal of improving cooperative federalism, they must still engage with states on next 
steps and cannot issue an unfunded mandate.  We welcome your response and further welcome 
engagement as you consider revising the definition of WOTUS. 
 
Sincerely, 
 

 
Maia D. Bellon 
Director 
Department of Ecology 

 
John Wiesman, DrPH, MPH 
Secretary 
Department of Health 
 

 
Sheida Sahandy 
Executive Director 
Puget Sound Partnership 

 
Kelly Susewind 
Director 
Department of Fish and Wildlife 
 

 
Josh Wilund 
Department Supervisor 
Department of Natural Resources 
 
 
 
 
 


