
 
 

WASHINGTON STATE DEPARTMENT OF ECOLOGY’S  
DETAILED COMMENTS  

IN RESPONSE TO THE FEBRUARY 14, 2019 FEDERAL REGISTER NOTICE 
OF PROPOSED RULEMAKING REGARDING 

 A REVISED DEFINITION OF “WATERS OF THE UNITED STATES”  

Docket #EPA-HQ-OW-2018-0149 
The Department of Ecology (Ecology) is the water quality authority for Washington State.  
Ecology implements the state’s water pollution control act, (RCW 90.48) and is delegated by 
EPA as the state water pollution control agency responsible for implementing all federal water 
pollution control laws and regulations.  Ecology issues Section 401 water quality certifications 
on federal Section 404 permits.  As the agencies move forward on this rulemaking we hope that 
our comments are considered with the appropriate weight given the unique and important role of 
the states in protecting water quality. 

Washington State Department of Ecology provides these comments to the Environmental 
Protection Agency and the United States Army Corps of Engineers (collectively the Agencies) in 
response to the proposed rulemaking on redefining “Waters of the United States” (WOTUS) 
published in the Federal Register on February 14, 2019.  The comments below are organized in 
the sequence found in the proposed rule’s preamble.  

Interstate Waters 

The Agencies should retain the category of Interstate Waters.  In the west many ephemeral and 
intermittent streams cross state lines and can have significant effects on downstream waters.  A 
key premise of the interstate waters category is to protect downstream states from polluted water 
entering their borders.  

Tributaries 

The definition of tributary in the rule has less clarity as compared to the definition of tributary in 
the existing 2015 rule which defines a tributary as having a bed, bank and Ordinary High Water 
Mark and contributing flow to a downstream traditionally navigable water (TNW).   That 
definition also states that a tributary can be “a natural, man-altered, or man-made water…”1 The 
language in the proposed definition regarding “naturally occurring surface water channel” to 
                                                           
1 CFR 33 Part 328.  328.3(c)(3) 
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describe tributaries runs contrary to common sense understanding that a stream is still a stream 
even when it has been relocated into a ditch.  We recommend a definition that clearly states that 
a tributary retains its status as a tributary even where it flows through uplands. 

In the preamble to the proposed rule, the Agencies state that relocated tributaries are 
jurisdictional.  However, they also say that portions of a tributary that have been directed through 
ditches in uplands can be excluded from jurisdiction, while upstream and downstream of the 
excluded ditch the tributary remains jurisdictional.  It is not clear what the difference is between 
a tributary that has been relocated and is still jurisdictional versus one that flows through an 
upland ditch losing its protection in the ditched portion. It is not possible to protect water quality 
and the integrity of a stream when one part of the stream is protected and another section of the 
same stream is allowed to be degraded or even filled, simply because it has been routed through 
a ditch that was excavated in uplands, as many of our streams have been in Washington.  This 
inconsistent protection of stream segments is not based on science and will result in degrading 
water quality of downstream WOTUS. The Agencies provided no rationale on how the exclusion 
of segments of tributaries that flow through ditches meets the Clean Water Act (CWA) goal of 
protecting the integrity of the nation’s waters.  

The definition of WOTUS in the proposed rule also excludes “ephemeral” streams. The proposed 
rule defines ephemeral waters as flowing in response to rainfall. This can easily be confused with 
intermittent streams, which also flow after precipitation events, but can include groundwater.  
We do not agree that all ephemeral waters should be excluded from jurisdiction.  In Washington 
and particularly the arid portions of Washington, ephemeral streams play an important role in the 
hydrologic, chemical and biologic conditions of intermittent and perennial streams as well as 
headwater wetlands.   

Ephemeral waters are essential to water quality and health 

According to EPA’s own synthesis of ephemeral stream science2, riparian ecosystems “exert 
substantial influence on hydrologic, geomorphic, and ecological processes, and typically support 
the great majority of biodiversity” in arid and semi-arid regions (pg. 2). The active channel of 
streams in arid lands include zones that are not surface waters but that interact with surface 
waters and are inherent to the stream functions, including the hyporheic and parafluvial zones 
(pg. 6). These zones occur where surface water may not be visible yet they maintain important 
influence on the water quality of downstream waters. Ephemeral streams are “important sources 
of sediment, water, nutrients, seeds, and organic matter for downstream systems” (pg. 7).  They 
help to regulate the flow of water and provide much of the connectivity in arid landscapes, which 
controls movement of chemicals downstream, thereby serving as an important factor in water 
quality. 

                                                           
2 Levick, L., J. Fonseca, D. Goodrich, M. Hernandez, D. Semmens, J. Stromberg, R. Leidy, M. Scianni, D. P. Guertin, 
M. Tluczek, and W. Kepner. 2008. The Ecological and Hydrological Significance of Ephemeral and Intermittent 
Streams in the Arid and Semi-arid American Southwest. U.S. Environmental Protection Agency and USDA/ARS 
Southwest Watershed Research Center, EPA/600/R-08/134, ARS/233046, 116 pp. 
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The Agencies asked whether the definition of tributary should be limited to perennial waters 
only.  No, the rule should include intermittent waters and wetlands as well as ephemeral waters 
that have a significant nexus to downstream jurisdictional waters. Losing protection for large 
numbers of waters and headwater wetlands would reduce water storage and availability for 
groundwater recharge which would contribute to downstream flooding. The rule should not 
disrupt the hydrologic cycles by omitting intermittent flows. Extreme fluctuations in flows 
caused by the loss of intermittent and headwater wetlands will further imperil our endangered 
salmon.     

Based on the National Hydrography Dataset (NHD) approximately 18 percent of the nation’s 
waters are classified as ephemeral, although this is based on old field data and photo 
interpretation from 1990s and is likely underestimated. For the arid west, NHD estimates 
approximately 35 percent of all streams and 39 percent of all stream miles are categorized as 
ephemeral and 47 percent of all streams are intermittent. In Washington state, NHD estimates 
approximately 54% of Washington’s streams are intermittent, less than 25% of the stream miles 
are perennial, and 1% are ephemeral  (in the arid eastern side of the state the percentage of 
intermittent and ephemeral waters is much larger). More than 13% of the stream miles are not 
attributed with a hydrologic class, and the remaining 7% are classified as ditches, canals, 
connectors, or artificial paths.  

The United States Geologic Service3 (USGS) reports that dry segments account for 52 to 92 
percent of the stream network in arid basins of the Pacific Northwest and “streamflow 
permanence decreased during climatically drier years”. This implies that large parts of stream 
networks could be considered ephemeral depending on climatic conditions in any one year. 
When waters flow in ephemeral channels, they can carry significant amounts of sediment and 
pollutants into perennial and traditionally navigable waters.  

In addition, the National Wetland Inventory (NWI) classifies 25% of the wetlands in 
Washington, not identified as streambeds or associated with lakes or marine waters, as types 
analogous to ephemeral (temporarily flooded and seasonally saturated). Also, EPA estimates 
from NWI data that approximately 51% of wetlands do not intersect a stream feature and 
therefore they would not be covered under the proposed rule. This body of scientific information 
regarding the importance and magnitude of ephemeral and intermittent waters and wetlands is 
evidence that only protecting perennial waters is insufficient to protect the physical, chemical 
and biological integrity of traditionally navigable waters. 

Tools for Mapping Waters of the US 

The Agencies asked for comment on regional tools for mapping WOTUS.  Washington supports 
the development and use of regional tools for determining which waters (including wetlands) are 
WOTUS.  However, the tools do not preclude field-based identification and verification of 
                                                           
3 K.L. Jaeger, R. Sando, R.R. McShane, J.B. Dunham, D.P. Hockman-Wert, K.E. Kaiser, K. Hafen, J.C. Risley, K.W. 
Blasch. 2018. Probability of Streamflow Permanence Model (PROSPER): A spatially continuous model of annual 
streamflow permanence throughout the Pacific Northwest. 
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WOTUS. Adapting methods for delineating WOTUS to the regional climate and landscape will 
result in more accurate identification of which waters contribute to maintaining the quality of 
downstream TNW. 

The Oregon Streamflow Duration Assessment Method4 could be used to distinguish between 
ephemeral and intermittent waters.  This method is adapted for local conditions based on 
biological indicators.  Biology is an important consideration and link to the integrity of the 
nation’s waters.   

The Agencies asked for comment on other implementation tools available to determine the flow 
regime of a river or stream and its contribution of flow to a TNW.  USGS gauges could be used 
where there is sufficient spatial coverage and if there is sufficient funding to keep them running.  
However, USGS gauges do not cover waters with lower flows.  Any tools developed need to be 
ground-truthed and validated to be usable. This would require funding and effort. Any tools 
developed need to be able to account for extreme weather events such as drought and flooding.   

Significant Nexus Analysis  

The Agencies asked about their interpretation of the Rapanos5 opinions and whether the 
“significant nexus” standard, as articulated by Supreme Court Justice Kennedy, must be a 
mandatory component of any future definition of WOTUS.  Yes, Washington believes that the 
concept of significant nexus to downstream waters is a key foundation of protection under the 
Clean Water Act and has been appropriately used in the current 2015 Clean Water Rule and 
previous practices to determine whether a water or wetland is a WOTUS.   

The Agencies asked if they may apply the principles and rationale of the plurality and concurring 
opinions to craft a new standard established by rule.  It is very important that both the plurality 
and concurring opinions be used as they were in the 2015 Clean Water Rule.  The Agencies have 
not provided a reasoned rationale for why they propose to do away with the “significant nexus” 
concept that has been in use for decades. No analysis was completed regarding how this would 
impact downstream waters. 

Water Flow, Duration, and Breaks in Jurisdiction 

The Agencies requested comments on whether the definition of tributary as proposed should 
indicate that the flow originate from a particular source, such as a requirement for groundwater 
interface, snowpack, or lower stream orders that contribute flow.  These are all elements that can 
only be determined on a site-specific basis. Existing datasets are not sufficiently accurate to use 
for regulatory decisions.  It would add complexity to require that the flow source be identified, 
even on-site one cannot always determine the source of the water. We do not see the value of 

                                                           
4 Oregon Streamflow Duration Assessment Method, Publication Number EPA 910-R-11-002, November 2011, 
https://www.oregon.gov/dsl/WW/Documents/sdam_final_manual.pdf. 
5 Rapanos v. United States, 547 USC 715 (2006) 
 

https://www.oregon.gov/dsl/WW/Documents/sdam_final_manual.pdf
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adding this requirement, especially where the Agencies propose to have the Agencies themselves 
bear the burden of proof for determining whether a water is a tributary. 

We agree with the proposal that effluent streams, (e.g. streams that flow year round based on 
wastewater treatment plant discharges) should be treated as tributaries under the definition.   

The Agencies asked for comment on their proposed treatment of natural and human-made breaks 
regarding the jurisdictional status of upstream waters, including whether these features can 
convey perennial or intermittent flow to downstream jurisdictional waters.  We believe that 
breaks in tributaries should not sever jurisdiction, waters upstream of a break should retain 
protection where they contribute flow to downstream jurisdictional waters.  The wetlands behind 
dikes in a floodplain should not be excluded from jurisdiction where they have a significant 
nexus with jurisdictional waters such as through hyporheic flows. 

We see no reason to switch from flow at certain times of the year to “seasonal.”  We do not agree 
with the alternate definition as proposed.  It reads, “seasonal flow is predictable, continuous 
surface flow that generally occurs at the same time in a typical year.” 

The Agencies inquired whether an alternative to the proposed definition of “intermittent” could 
instead mean “water flowing continuously during certain times of a typical year as a result of 
melting snowpack or when the channel bed intersects the groundwater table.”  We do not support 
this concept.  It would eliminate flows to a stream that are shallow subsurface flows lying above 
the ground water table, as well as flows in effluent streams.  The proposed rule definition is 
better as it allows the input of flow from precipitation and from other streams.  We would also 
note that the source of the flow is not critical to determining whether there is sufficient flow to 
have a nexus with downstream jurisdictional waters.  This could not be determined remotely and 
would require difficult and time-consuming field delineations. 

The Agencies asked whether the definition of “intermittent” should contain the requirement of 
continuous flow for a specific duration, such as “at least on month of the calendar year,” instead 
of the phrase “during certain times of a typical year."  We do not agree that there should be a 
specific duration, because some systems have limited flow duration and are very important 
ecosystems in the functioning of the hydrologic network.  If ephemeral waters and intermittent 
waters with low flows fall out of protection, it would reduce sources of water for wetlands and 
downstream segments, alter hydrologic processes related to water quality, and affect wildlife 
from habitat and water quality degradation and loss of ecotone.   

The Agencies ask whether the seasonal continuous surface flow consideration (e.g. typically 
three months) from the Rapanos guidance could be used as a definitional flow regime.  This 
definition should not be used because that duration was not derived from any physical or 
biological criteria.  If it becomes necessary to define flow regimes, we recommend regional tools 
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to determine ephemeral, intermittent and perennial waters.  The Oregon Streamflow Duration 
Assessment Method6 is a possible tool for determining flow regimes of streams.  

The Agencies asked whether the tributary definition should include specific flow characteristics 
(e.g., timing, duration, frequency, or magnitude);  and if so, what flow values or ranges of values 
(including supporting rationale) would satisfy the tributary definition and what methods, tools or 
data could be used to determine such values?  As we note above, specific numeric criteria do not 
make sense from a water quality protection standpoint as conditions vary widely across the 
nation.  Even within Washington, we have coastal climes, temperate forest, and arid regions. 
Tools to delineate waters should be regionally based as demonstrated by our dual versions of 
technical tools – one for Eastern Washington and one for Western Washington, due to the 
difference in climate and geology. 

The agencies asked whether the concepts of bed, banks and ordinary high water mark (OHWM) 
should be added to the definition of tributary, and if so, how.  Yes, these are common, well 
known and used terms to define tributaries.  We think these features will allow easier 
identification in the field.  Regional methods should be used to delineate the OHWM in the field. 
Washington has an Ordinary High Water Mark method.  Having a bed, bank and OHWM along 
with the requirement to contribute flow to and have a significant nexus with downstream 
jurisdictional waters could be used to define tributary. 

Typical Year Definition 

The Agencies asked whether it is necessary to define “typical year” given the agencies’ 
understanding that it is a commonly understood term in field application.  We do not agree with 
requiring flow to be tied to a typical year because of the sensitivity of waters to climatic 
conditions as reported by USGS7.  Moreover, portions of entire stream networks may be 
considered perennial, intermittent, or ephemeral in any one year and then this may change in the 
following year. This is both confusing and legally difficult to defend.  Also, this would result in 
further inconsistency in management and protection of WOTUS, and therefore, inability to meet 
the goals of the CWA.  

If a typical year is used as part of a WOTUS determination, field indicators and rationale for 
determining status in atypical years should be provided as they are in wetland delineations. If 
used, it should be defined in the rule what dataset the Agencies are using to determine typical 
year.  Is the intent to use NOAA data as said in the preamble? We suggest that the rule could add 
sideboards for what is typical such as 20% - 80% of flow in a typical year is more or less within 
normal range. Defining the normal range as between 30% and 70% is too narrow and would 
leave 60% of the rainfall outside of normal. The rule would also need to describe how a “rolling” 

                                                           
6 Oregon Streamflow Duration Assessment Method, Publication Number EPA 910-R-11-002, November 2011, 
https://www.oregon.gov/dsl/WW/Documents/sdam_final_manual.pdf. 
7 K.L. Jaeger, R. Sando, R.R. McShane, J.B. Dunham, D.P. Hockman-Wert, K.E. Kaiser, K. Hafen, J.C. Risley, K.W. 
Blasch. 2018. Probability of Streamflow Permanence Model (PROSPER): A spatially continuous model of annual 
streamflow permanence throughout the Pacific Northwest. 

https://www.oregon.gov/dsl/WW/Documents/sdam_final_manual.pdf
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average is applied and is there a dataset that would support that? The typical year determination 
must be tied back to real data representing normal circumstances.  

The Agencies asked whether they should provide additional details in the rule text about what 
constitutes a typical year or provide further guidance in a final preamble about appropriate tools 
for determining whether a year is “typical”.  The climatic data would need to be as specific as 
possible to the location where an assessment is being completed.  We recommend the use of 
WETS tables for specific localities, where available. NOAA climatic data should be used as well 
as the Palmer Drought Severity Index.  Ideally a tool could be created that would use these data 
sets to generate the “normal” data. 

Regarding the Agencies’ request as to what scale of geographic area should be used to determine 
“typical” year, we recommend the use of a 12-digit Hydrologic Unit Code as defined by USGS. 

Ditches 

The language on jurisdictional ditches is confusing and will lead to more issues in the field than 
currently occur under the Clean Water Rule and pre-2015 guidance.  The prior bright line for 
ditches under those approaches is whether the ditch contributes flow to a jurisdictional water.  
Jurisdiction was not based on whether the ditch containing the tributary was constructed in a 
natural drainage way. 

We recommend that ditches that “contain” a tributary should be jurisdictional rather than saying 
that ditches “constructed in” a tributary are jurisdictional.  The key issue is the tributary itself, 
not whether it is in a natural channel or artificially created one (ditch).  If the agencies wish to 
have a category of “jurisdictional ditches:”, it makes more sense to say that a ditch “containing” 
a tributary is jurisdictional as opposed to a ditch “constructed in” a tributary.  It is the water that 
is the key nexus, not the conveyance.  Trying to determine if the ditch was “constructed in a 
tributary” can be challenging and cannot be determined by remote sensing alone. 

It is unclear which elements of the tributary definition a ditch needs to meet in order to be 
considered jurisdictional.  If the element is just contributing flow to downstream TNW then we 
suggest the rule simply state that.  A ditch “constructed” in a tributary makes less sense in the 
field than a ditch “containing” a tributary. 

The category of a ditch constructed in a tributary or adjacent wetlands appears to say that if the 
ditch is in the natural drainage way it is jurisdictional, but if the ditch moves through upland, 
then the stream (tributary) in the ditch is no longer jurisdictional in that section.  Severing 
jurisdiction in this way does not make sense from a physical, chemical or biological perspective. 

The 2015 Clean Water Rule correctly identified ditches as non-jurisdictional if they were 
constructed wholly in upland and drained only upland. It does not make sense to apply an 
exclusion for ditches based on use (e.g. roadside ditches, irrigation ditches, water supply etc).  
Tributaries can be relocated in any of these kinds of ditches and the tributary should remain 
jurisdictional. 
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We note that there is a contradiction in the language regarding excluded ditches (that a tributary 
can flow through an excluded ditch) and the language stating that relocated tributaries are 
jurisdictional.   Which is the correct interpretation?  Is it correct to say that tributaries relocated 
through ditches are jurisdictional or is the correct interpretation that a tributary can both be 
jurisdictional in one segment and non-jurisdictional in other segments?  The language of the 
preamble would seem to indicate that the Agencies believe that the quality of the nation’s waters 
will be protected by removing protections from portions of streams while maintaining 
protections on other segments of that stream. 

The relocated tributary language is also contrary to the language in the preamble that states 
“Features, including ditches, that are not waters under paragraph (a)(1) and that are constructed 
in upland are not “waters of the US”.  This seems to say that if the tributary is relocated through 
an upland ditch (which is not a traditionally navigable water itself) that the tributary is not 
jurisdictional in that ditched section. We do not agree with this concept.  Tributaries should be 
protected along their entire length, not just sections of it. 

We found the description of what types of ditches are jurisdictional to be very unclear and 
contradictory.  If a ditch has to “meet the conditions of the tributary definition,” a ditch 
inherently cannot do so since a ditch is defined as an “an artificial channel” and the tributary 
definition says it is a “naturally occurring” channel. If the intent of the rule is for the ditch to just 
meet the criteria of contributing flow to a jurisdictional water, then requiring that condition 
should be clearly stated in the rule. 

The Agencies requested comment on how they have delineated those ditches that would be 
WOTUS and those that would be excluded.  The proposed language is not clear and appears to 
run contrary to the goals of the Clean Water Act.   The text in the rule and the preamble appears 
to exclude ditches that should be WOTUS by the definition of containing a tributary, but would 
be excluded because they are excavated in upland.  This approach of excluding portions of 
tributaries does not meet the intent of the Clean Water Act. 

The Agencies asked whether they should retain the historical treatment of jurisdictional ditches 
within the definition of “tributary” and not in a separate category. We agree with using the 
historical approach to including ditches under the tributary category.  If ditches are a separate 
category, people will think that ditches, which would be jurisdictional because they contribute 
flow downstream to a covered water, would be automatically excluded from protection due to 
their separate classification as ditches. The lack of clarity would likely lead to litigation. We are 
concerned that this attempt at clarity will result in more violations of water quality and impacts 
to fish and wildlife because land owners are going to assume that if something is ditched then it 
is not jurisdictional and therefore not important. 

The Agencies asked what tools can be used to help identify whether a ditch is constructed in 
upland or whether it was constructed in a tributary or adjacent wetland, and what showing 
constitutes evidence that a ditch was constructed in upland or in a tributary or adjacent wetland. 
As we previously noted the issue revolves around the concept of whether a ditch “contains” a 
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tributary, not whether or not it was constructed in a natural drainage way.  It is the water that is 
the critical thing that needs to be protected.  Geologic Land Office survey maps are helpful at a 
coarse level.  Historical aerial photos and LIDAR data can be useful but they may not be widely 
available. We have concerns that the Agencies are proposing to put the burden of proof on 
themselves to show that a ditch is jurisdictional. We believe that the burden of proof lies with the 
applicant to demonstrate that a ditch is not jurisdictional.  If the Agencies are required to bear the 
burden, then the Agencies must be sufficiently staffed to do the research and field review 
necessary to make accurate determinations. 

The Agencies requested comment on the exclusion of all ditches constructed in upland regardless 
of flow regime, and whether that is consistent with the plurality and concurring opinions in 
Rapanos8.  We assert that the exclusion is not consistent with the plurality and concurring 
opinions in Rapanos.  We would again reiterate that it is precisely the flow that should determine 
whether the ditch is a WOTUS.  The Agencies’ approach to ditches in the 2015 Clean Water 
Rule makes sense in that ditches that contribute flow to a jurisdictional water are jurisdictional, 
and non-jurisdictional ditches are those constructed wholly in upland and draining only upland.  

We do not see a reason to define ditches in rule.  We believe that ditches excavated in upland but 
containing a tributary should be jurisdictional as a tributary.  This is consistent with current and 
past practices.  In an attempt to provide a bright line, the agencies’ broad brush approach will 
leave many tributaries that have been rerouted unprotected.  The Agencies have not provided 
rationale as to how this will protect downstream waters.  

Adjacent Wetlands 

The Agencies state that they intend to remove the case-specific “significant nexus” analysis.  The 
significant nexus analysis is a key concept in both the SWANCC and Rapanos cases for 
determining federal jurisdiction under the Clean Water Act.  Waters and wetlands that have a 
significant nexus to covered waters and which affect downstream waters deserve protection 
under the Act. To exclude wetlands that do not have a surface water connection but which affect 
the integrity of downstream waters through contaminant and nutrient removal, sediment 
retention, water storage and release, and flood attenuation, belies the intent of the Act.  Wetlands 
with a significant nexus should be covered regardless of annual surface connection. The EPA 
Connectivity Report Fact Sheet9 (and Conclusion 3 of the Connectivity Report10) concludes that: 
“There is ample evidence that many wetlands and open waters located outside of riparian areas 
and floodplains, even when lacking surface water connections, provide physical, chemical, and 

                                                           
8 Rapanos v. United States, 547 USC 715 (2006) 
9 USEPA. 2015. Science in Action, Innovative Research for a Sustainable Future newsletter: Connectivity of Streams 
and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific Evidence. USEPA Office of Research 
and Development, file:///C:/Users/diah461/Downloads/CONNECTIVITY-US-WATERS-FACT_SHEET.PDF  
10 USEPA. 2015. Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence. USEPA Office of Research and Development, EPA/600/R-14/475F, January 2015. 
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biological functions that could affect the integrity of downstream waters. Some potential benefits 
of these wetlands are due to their isolation rather than their connectivity.”   

The Agencies are proposing not to include the terms, “bordering, contiguous or neighboring” 
from the 1986 regulation. We disagree with removing terms that have been used for decades in 
defining which wetlands are jurisdictional.  The terms, as defined in the 2015 Clean Water Rule, 
provide a much more accurate identification of which wetlands affect the physical, chemical and 
biological integrity of the nation’s waters.  Under the proposed definition, interdunal wetlands 
along the coast would no longer be WOTUS.  These wetlands play an important hydrologic 
function for coastal communities through providing critical recharge to the shallow freshwater 
aquifers along the coast that provide their drinking water. 

The Agencies propose that ecological considerations between physically separated wetlands and 
covered waters cannot be used to determine adjacency. We disagree with this, and the 
interpretation of SWANCC.  SWANCC held that the use of migratory bird use as the sole nexus 
was not sufficient to claim jurisdiction, but it did not hold that ecological considerations could 
not be used to determine a significant nexus.  That Act itself refers to biological integrity of the 
nation’s waters which would include ecological connections.  While the use of a single 
ecological indicator may not be sufficient to show connection, the use of ecological connections 
is not without significance. For example, invertebrate Indices of Biotic Integrity are a well-
established and commonly-used biological indicator of stream water quality. 

The Agencies state in the proposed rule that the presence of wetlands are those areas that satisfy 
all three wetland delineation criteria (hydrology, hydrophytic vegetation, and hydric soils), under 
normal circumstances. We believe that such an approach could exclude difficult situations where 
one criteria may not be present and will result in areas being considered non-wetland when they 
would be found to be wetlands under the current federal delineation methodology. The rule is not 
clear that wetlands are those areas that are determined to be wetlands using the methodology 
provided in the Regional Supplements to the 1987 US Army Corps of Engineers Wetland 
Delineation Manual including difficult situations where one or two of the three criteria may be 
problematic or missing.  Furthermore, the proposed rule defines uplands as those area that do not 
meet all three wetland criteria (hydrology, hydrophytic vegetation, and hydric soils) under 
normal circumstances, as described in the Corps’ 1987 Wetland Delineation Manual.  The rule 
should clearly state that upland areas are those that are not determined to be wetland using the 
Regional Supplements to the 1987 US Army Corps of Engineers Wetland Delineation Manual.   
 
The Agencies asked for comment on other potential interpretations of adjacency, such as 
including a distance limit to establish the boundaries between Federal and State waters. The 
Agencies also pose questions related to using distance as a cutoff for jurisdiction within an 
adjacent wetland rather than covering the entire wetland.  We do not support using an arbitrary 
distance cutoff within a wetland to limit federal jurisdiction.  It does not make ecological sense 
to impact part of wetland while protecting another part. The functions performed and biological 
integrity of the wetland are all interconnected within the wetland.  that includes the entire 
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wetland if part of the wetland falls within jurisdiction is more ecologically appropriate and easier 
to implement in the field, which is articulated in the 2015 rule and pre-2015 regulations.  

The Agencies asked for comment on using a distance from another WOTUS as the basis for 
exerting jurisdiction even if those wetlands do not abut or have a surface connection to such 
waters in a typical year.  We believe that the approach outlined in the 2015 Clean Water Rule 
which used distance from the Ordinary High Water Mark of a covered water as one parameter on 
determining which waters have a significant nexus was clear and easy to implement.  A wetland 
does not need to have a direct surface connection to a covered water to have a significant effect 
on that water.11 

The Agencies asked whether the definition of “adjacent wetlands” should not include reference 
to dikes, barriers, and similar structures or whether those terms should be included in the 
definition of upland.  We do not think that these terms should instead be included in the term 
“upland”. The word “barrier” is too vague to be of use and will likely be a basis for future 
litigation.  Prior practice has always considered wetlands on the landward side of these features 
to be adjacent wetlands.  This acknowledges the importance of hyporheic flows in maintaining 
connections to rivers and streams. The proposal to exclude wetlands separated by berms as this 
proposal states is a significant departure from existing and past practice and ignores the 
connectivity between these wetlands, streams, and TNWs.  

The Agencies requested comment on an alternative approach, whereby wetlands that are 
separated from another jurisdictional water by upland or a dike, barrier or other similar structure 
would not be jurisdictional even if they have a direct hydrologic surface connection in a typical 
years to an otherwise jurisdictional water.  We strongly disagree with this extremely limiting 
approach which does not reflect the real existing connections between these wetlands and their 
adjacent rivers.  It is unfathomable that the agencies would ignore the obvious connections that 
occur with direct hydrologic connections.  We believe that it does not support the basic goal of 
the CWA where there is a hydrologic connection.  Tide gates should be included as a type of 
surface connection.   

The Agencies asked for comment on the proposed approach that would not allow seasonal 
overtopping, but a surface connection through the upland or structure, i.e. a culvert, would be 
jurisdictional.  This approach would remove coastal lagoons and floodplain wetlands from 
protection. These are important habitats for fish species that contribute to a fishing economy that 
supports nearly 16,000 jobs and generates over $1 billion in Washington per year. Seasonal 
overtopping to the wetland should constitute a jurisdictional connection.  

We assert that including only wetlands that directly abut another water as jurisdictional and 
excluding those behind dikes and roads is not only contrary to existing practice, but will put 
rivers and streams at risk of substantial degradation and property behind barriers at risk of 

                                                           
11 See USEPA. 2015. Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence. USEPA Office of Research and Development, EPA/600/R-14/475F, January 2015. 
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damage. As stated in the EPA Connectivity Report12, wetlands, even if they do not have a 
surface connection or abut another water “provide important physical, chemical, and biological 
functions that affect the integrity of downstream waters.”  Furthermore, wetlands behind 
artificial barriers are typically in floodplains and provide critical flood control functions, in 
addition to critical water quality and habitat functions (even if separated by artificial barriers or 
not abutting another jurisdictional water).  

Prior Converted Croplands 

We are particularly concerned with the plan to exclude Prior Converted Croplands (PCCs) that 
are proposed to change out of agricultural use into urban and suburban development.  While 
agriculture has impacts on wetlands and surface waters, those impacts can be managed through 
best management practices and it is not a permanent conversion. PCCs retain hydrologic and 
wildlife benefits that can be enhanced or restored in the future. Once the land is converted to 
hardened surfaces, those wetlands are permanently lost, resulting in impairments to hydrologic 
processes.  The result can be costly for homeowners where developments in PCCs can lead to 
flood damage due to altered hydrologic conditions.   

The Agencies asked for comment on the proposed exclusion of PCCs that uses the abandonment 
principle to determine whether prior converted cropland would be subject to CWA jurisdiction or 
if the agencies should apply the change in use analysis.  The concept of abandonment as 
articulated in the proposed rule is so vague as to be meaningless.  Under the definition of 
abandonment, it appears that grazing a single horse or cow would be sufficient to satisfy the “for, 
or in support of, agricultural purposes”. This is a giveaway to developers who could ‘keep the 
land in agriculture’ while they develop the site without it truly being used for agriculture.  Hence, 
there would be no effectiveness of the five year threshold since one could convert a PCC into 
pavement within five years.   

We do not agree with the exclusion for changes in use to nonagricultural uses. The Agencies 
should continue current and past practice of assessing PCCs when they are proposed to be 
changed out of agricultural use.  This approach recognizes that while in agricultural use PCCs 
may still be wetlands and still be providing some functions.  Any change in use that would 
eliminate PCCs meeting wetland conditions should be regulated.  This exclusion would 
accelerate conversions of farmland by making it more attractive to develop.  The perceived 
ability to develop farmland will increase land costs making farmland more expensive for new 
farmers to purchase as well as resulting in fewer leasing opportunities as lands are sold for 
development.  Increasing the cost of farmland and accelerating the loss of farmland through 
conversion to urban and suburban development will adversely affect a vital sector of our 
economy. 

The Agencies sought comment on procedures that may be useful in implementing the proposed 
exclusion for prior converted cropland.  We do not agree with changing the approach to 
                                                           
12 USEPA. 2015. Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence. USEPA Office of Research and Development, EPA/600/R-14/475F, January 2015. 
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determining whether a PCC is excluded. We suggest retaining the practice to evaluate PCCs 
when there is a proposed change in use. 

The Agencies requested comment as to what constitutes “for, or in support of, agricultural 
purposes” as the term applies to the proposed PCC definition in the proposal. We find the 
terminology too vague, and as written will be misused. Under the proposed language, grazing a 
single cow or horse would seem to meet the definition of “for, or in support of, agricultural 
purposes. This clearly undermines the intent of the PCC exclusion as to apply only when the 
PCCs are in agricultural use. 

The Agencies sought comment on the kind of documentation a landowner must maintain to 
demonstrate that cropland has not been abandoned or in the alternative, that the land has been 
used for, or in support of, agricultural purposes at least once in the immediately preceding five 
years. We do not agree with the proposed exclusion as written.  If adopted, a land owner should 
have to provide evidence such as aerial photography showing cropping or grazing or other 
agricultural use, and other documentation that the operation has been a commercial agricultural 
operation during the previous five years.  

The Agencies asked for comment on what evidence, other than a USDA determination, the 
Agencies should evaluate and rely upon to determine if cropland is eligible for the PCC 
exclusion.  It is not clear what other evidence could be requested, since either a site was 
determined to be a PCC, because it was in production prior to 1985, or it wasn’t.  A wetland 
delineation should be performed on a PCC wetland if the land is proposed to be converted from 
agriculture to another use. 

The Agencies asked whether the five-year timeframe for maintaining agricultural purposes is 
appropriate.  We believe the correct approach is to continue using the current change in use 
analysis when a conversion is proposed.  The Agencies did not provide a reasoned rationale on 
how the proposed exclusion will protect downstream jurisdictional waters. 

Other Exclusions 

The Agencies asked whether the proposed exclusion for artificially irrigated areas should include 
fields flooded to support the production of other wetland crop species in addition to rice and 
cranberries. We support the exclusion of wetlands that are in agriculture as long as they remain 
in agriculture.  We do not think that it is necessary to name specific crops. The key factor on 
whether something is excluded should be whether the wetlands would revert to upland with the 
cessation of irrigation not what specific crop is grown.   

The Agencies asked whether the waters or features proposed to be excluded in paragraphs (b)(7), 
(b)(8), (b)(9) and (b)(10) must be constructed wholly in upland, not just in upland as provided in 
the proposed regulatory text, in order for the exclusion to apply.  Yes, we concur that the 
excluded features must be constructed wholly in upland.  If they are partially in wetlands, those 
areas should not be excluded. Only those portions created in uplands should be excluded 
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The Agencies requested comment on whether the proposed exclusion in (b)(9) for stormwater 
control features should be expanded or clarified to include permitted MS4s.  No, we do not 
support excluding permitted MS4s. In Western Washington in particular, the MS4s often include 
and overlap with tributaries and wetlands.  We would not support removing protections where 
these features occur.  We do not agree with removing protections from wetlands and tributaries 
simply because they are adjacent to or part of an MS4 system. 

Part 300 Oil Spill Response 

The US Coast Guard (USCG) and EPA roles as Federal On-Scene Coordinators or other 
participation in a unified command to respond to an oil spill will be diminished or non-existent in 
situations where the spill occurs outside WOTUS. The proposed reduction in the scope of 
WOTUS will result in less expertise and resources that can be brought to bear in order to respond 
rapidly and aggressively to a spill, thereby increasing the risk of greater environmental harm. A 
similar concern exists for spill drills that are not directly tied to WOTUS. Drill exercises help 
ensure that federal, state, tribal, local and industry partners have experience and practice working 
together to effectively coordinate efforts for a large oil spill event. 

Access to the National Pollution Fund Center funds to pay for cleanup and damages, specifically 
the Oil Spill Liability Trust Fund, will be diminished. This will place a larger financial burden on 
state, tribal and local jurisdictions, many of whom may not have the financial resources to 
respond to a large oil spill on their own.  

Regional Planning through Area Committees are led by the USCG and USEPA, and involve the 
state, local agencies, and key private sector entities.  The scope of this “big picture” planning 
could be diminished or eliminated for some areas of the State, which would result in diminished 
capacity to mount a rapid, aggressive well-coordinated response. 

Natural Resource Damage Assessments for oil spills events would also be impacted. Federal 
agency trustee involvement to perform Natural Resource Damage Assessments (NRDAs) would 
be diminished. Access to the National Pollution Fund Center to pay upfront NRDA “initiate” 
funding and/or NRDA claims for assessment costs and natural resource restoration costs will be 
diminished. Federal agency trustee participation on Trustee councils which provide expertise, 
and serving as federal lead administrative trustee will be diminished, potentially making the 
process less effective. In totality this will result in fewer public natural resource damages being 
restored by responsible parties. 

Datasets 

The Agencies asked for comments on the development of a jurisdictional map. We recognize 
that this is a resource that was requested by several states. We are concerned about the 
perception of a jurisdictional map as a final determination of jurisdictional WOTUS status. 
Geographic information is only as good as the data layers used to develop the map. The agencies 
propose to use “existing information” to develop this jurisdictional map, but do not seem to 
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acknowledge the error inherent to the existing information. For example, a recent USGS study13 
demonstrated that the National Hydrography Dataset can be incorrect 50% of the time. The 
National Wetland Inventory is based on aerial photo interpretation from the 1970s and 1980s in 
much of the United States, purposively excludes agricultural wetlands, and the current standards 
that require wetlands to be visible for inclusion in NWI inherently exclude wetlands under 
Washington’s thick coniferous forest canopies that are not visible in aerial photography. Light 
Detection and Ranging (LIDAR) is another source of data that can be helpful, but its coverage is 
limited and of mixed quality and resolution. Information available at the local level is extremely 
variable in scale, coverage, levels of classification, and accuracy, and much of the existing data 
started with a federal base layer such as the NHD and NWI. Thus the existing data often contains 
circular references to other existing data, and errors can compound and propagate through the 
data. A jurisdictional map may indicate where jurisdictional waters occur, but it should be clear 
that the lack of jurisdictional status on the map does not prove that a water is not jurisdictional, 
and site reconnaissance is still required for confirmation of status.  

We are also concerned that static maps do not reflect the dynamic nature of hydrologic systems. 
Wetland delineations and jurisdictional determinations are valid for 5 years in recognition of the 
fact that conditions can and do change. If a jurisdictional map is developed, it should be updated 
frequently and incorporate revalidation or sunsetting of outdated jurisdictional determinations.    

Finally we are concerned that maps can be perceived as definitive in locating water resources 
when they are not accurate enough to use for regulatory purposes.  Rules that promote use of 
maps for determining the presence of a water, including wetlands, and whether it is jurisdictional 
need to be clear that on site reconnaissance is still needed to make a final determination of the 
jurisdiction of a water. 

Economic Analysis 

We are concerned about the Agencies’ flawed assumption that states have the resources to fill 
the gap in regulation that will be left by the proposed rule and will thus provide protections to 
wetlands and other waters that will no longer be covered.  For example, the Resources Document 
states that Washington has a dredge and fill program for wetlands, which we do not have.  
Washington state and many other states will not be able to quickly establish a wetland permit 
program.  If the proposed rule becomes final, we are concerned about the time lag between the 
final rule and when we could develop a suitable state permitting program.  This gap in protection 
and permit programs is highly likely to result in significant project delays and inadvertent 
violations, in turn resulting in increased costs and confusion.  

Increased costs can result from the potential for increases in violations, which will increase costs 
in enforcement for the state and for landowners who inadvertently violate state law where no 
program to authorize impacts currently exist.  Increased costs also result from delay in projects 
                                                           
13 K.L. Jaeger, R. Sando, R.R. McShane, J.B. Dunham, D.P. Hockman-Wert, K.E. Kaiser, K. Hafen, J.C. Risley, K.W. 
Blasch. 2018. Probability of Streamflow Permanence Model (PROSPER): A spatially continuous model of annual 
streamflow permanence throughout the Pacific Northwest. 
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due to lack of capacity to review projects. This will result in costs that have not been addressed 
in the proposed rule.   

The economic analysis neglected to account for the economic value of ecosystem services. The 
Agencies do not provide adequate rationale on why existing studies on ecosystem service 
valuation are not used.  Economic services such as clean water provided by protected waters 
including wetlands include, but not limited to lower health care costs, lower costs of filtrating 
and sanitizing drinking water, lower costs of having a healthier work force, lower agricultural 
costs, and lower food costs.   

Conclusion 

We appreciate the opportunity to provide our thoughts and perspectives on the proposed rule to 
redefine “Waters of the United States.”  While we applaud the Agencies’ goal of simplifying the 
identification of jurisdictional waters, we believe that the Agencies went too far in excluding 
large numbers of waters that have a significant nexus to downstream TNWs.  The proposed 
reduction in the scope of the Clean Water Act will result in harm to Washington’s waters and the 
health and well-being of its residents.  If the Agencies move forward to finalize the rule, we 
request that the Agencies engage in real cooperative federalism consultation with states to obtain 
input on specific elements of the rule and its implementation. Treating the states as general 
members of the public ignores the critical role that states play as co-regulators in the 
implementation of the Clean Water Act. 


