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Attachment B: Responsiveness Summary: Whatcom County SMP Amendment 
Ecology Public Comment Period, March 12 to April 11, 2018 

 
 

Comment 
Number 

Date 
Received: 

Commenter Comment Local Government Response 
and Rationale 

Ecology  Response and Rationale 

1 March 12, 
2018 Tani Sutley 

SMP section 23.10.060 lists specific sections of the CAO that are not 
applicable within shoreline jurisdiction. Even though the specific sections 
are cited as WCC 16.16.270 through 16.16.285, there is concern that the 
CAO sections for reasonable use and variance review could be interpreted 
as applicable in shoreline jurisdiction. Suggests clarification to WCC 
23.10.060 by adding the terms “reasonable use” and “variances” instead of 
the general term “permit”. 

23.10.060(A) adopts the CAO in whole, “except that the permit, 
nonconforming use, appeal and enforcement provisions of the 
critical areas ordinance shall not apply within shoreline jurisdiction.” 
This clause is intended to mean that none of those permit process 
provisions of WCC 16.16.270 through 16.16.285 apply in the 
shoreline jurisdiction, since the SMP has its own permitting 
processes.  

Nonetheless, staff agrees that it could be clearer. There are also 3 
other sections that our Natural Resources Supervisor now believes 
should be included in the exemption (WCC 16.16.230 (Exempt 
Activities), WCC 16.16.235 (Activities Allowed with Notification), 
WCC 16.16.250 (Submittal requirements and critical area review 
process), WCC 16.16.270 (Reasonable Use Exceptions), 16.16.273 
(Variances), 16.16.275 (Nonconforming Uses/Buildings), 16.16.280 
(Appeals), and 16.16.285 (Penalties and Enforcement).   

However, given that we are starting our periodic update of the SMP, 
to be completed by June 2020, we will address this issue 
through that process. In the meantime, staff will implement the 
language as it has since 2005 (interpreting that all those 
sections are exempt). 

Ecology concurs with the county’s comments and supports the 
suggested approach to clarify the interplay between its Critical 
Areas Ordinance (CAO) and its Shoreline Master Program (SMP) 
during its required periodic review starting in 2020.   
 
 

2 March 12, 
2018 Tani Sutley 

Suggests that CAO section 16.16.270 (reasonable use) include a cross-
reference to SMP section 23.60.030.C (shoreline variance permit criteria), 
which states that all developments that qualify for reasonable use per the 
CAO, require a shoreline variance in the SMP.  

Pursuant to 23.10.060, 16.16.270 does not apply in the SMP. 
Nonetheless, WCC 16.16.270(B)(2)(k)(ii) of the 2016 updated CAO 
(which would replace the current CAO applicable in the shoreline 
jurisdiction) already has a cross-reference to 23.60.030.   

Ecology concurs with the county’s comments. The variance 
provisions within the SMP supersede the reasonable use provisions 
of the CAO, which cannot be applied in shoreline jurisdiction. 

3 March 12, 
2018 Tani Sutley 

Concerned that there are conflicting clauses in the CAO (16.16.275.F) and 
SMP (23.50.070.G) dealing with timelines that determine abandonment of 
nonconforming uses. In addition, the two regulations conflict in terms of 
the time periods for reconstruction of nonconforming structures following 
loss by fire. Suggests the two regulations should be consistent. 

Pursuant to 23.10.060, 16.16.275 does not apply within the 
shoreline jurisdiction; thus, there is no inconsistency. 

Ecology agrees with the county in that WCC 16.16.275 is not 
applicable to the SMP. That said, there are inconsistencies between 
the nonconforming provisions of the CAO and SMP related to the 
issue of abandonment. The CAO addresses abandonment of 
nonconforming buildings and structures in WCC 16.16.275.F, while 
the SMP speaks to abandonment of nonconforming uses in WCC 
23.50.070.G. The county should consider modification to WCC 
23.50.070.G, to phase out abandoned nonconforming buildings and 
structures within buffers and critical areas as applied elsewhere in 
the county through the CAO.  
 
According to the county, they will look into the inconsistency during 
the upcoming SMP periodic review.  
 

4 March 12, 
2018 Tani Sutley Suggests that each CAO section that is specifically exempted from the SMP 

in 23.10.060 contain a clause that reinforces its inapplicability in the SMP.  
Given the statement of inapplicability in 23.10.060, staff finds this 
unnecessary. 

Ecology agrees that this is unnecessary.  

5 March 14, 
2018 Tani Sutley Believes that the general standards listed in CAO sections 16.16.620 

(wetlands) and 16.16.720 (habitat conservation areas) are akin to 
“Reasonable uses” are those uses allowed when a property is so 
encumbered with critical areas that the owner cannot realize a 

The SMP contains use policies and regulations that may be more 
restrictive than the general CAO standards for Habitat Conservation 
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Comment 
Number 

Date 
Received: 

Commenter Comment Local Government Response 
and Rationale 

Ecology  Response and Rationale 

reasonable use exceptions per 16.16.270. As such, the County should 
review each of the standards for consistency with the SMP and specifically 
list which standards apply in shoreline jurisdiction and which cannot.   

reasonable return on or make any productive use of his property. 
While reasonable uses are allowed in either wetlands or HCAs per 
16.16.620(A), the rest of the listed allowed uses (with standards) 
are additional uses the Council allows in wetlands or HCAs; they are 
not considered “akin” to reasonable uses. All such exceptions are 
allowed anywhere in the County, including in the shoreline 
jurisdiction. While some minor text changes have occurred, the list 
of uses remains the same as that currently allowed under the 
existing CAO applicable in the shoreline jurisdiction. 

Areas or Wetlands. The provisions that are most protective of the 
shoreline environment would prevail in the event there were 
conflicts with the language in the CAO and SMP.  
 
While the CAO general standards may authorize alterations to 
critical areas, in all cases it must be shown that all reasonable 
measures have been taken to avoid adverse impacts. Unavoidable 
impacts may require application of a shoreline variance when in 
excess of administrative buffer reductions. The shoreline variance 
process replaces the reasonable use and variance provisions of the 
CAO. Shoreline variances are only allowed when extraordinary 
circumstances are shown and the public suffers no substantial 
detrimental effect. This is a high burden, and thus, relatively rare. 
 

6 March 14, 
2018 Tani Sutley 

Believes that the County passed the CAO without first checking for 
consistency with the SMP. Suggests that the incorporation of the updated 
CAO should be rejected by Ecology until the County submits a corrected 
consistency review.  

A consistency review is not required for a locally initiated 
amendment. 

The adoption of CAO updates, as required by the Growth 
Management Act, is outside of the purview of the Shoreline 
Management Act (SMA).  Ecology has reviewed the proposed 
changes to the SMP related to critical areas for consistency with the 
SMP Guidelines found in Washington Administrative Code (WAC) 
173-26, Part III.  
  

7 March 21, 
2018 Tani Sutley 

CAO section 16.16.690.A.2 (compensatory wetland mitigation plan) cites 
Ecology’s 2004 guidelines rather than the most current guidelines in 
Ecology Publication 06-06-011 – Wetland Mitigation in Washington State – 
Part 1: Agency Policies and Guidance, and Wetland Mitigation in 
Washington State – Part 2: Developing Mitigation Plans.  

The 2004 Ecology guidelines are based on BAS, and the ones 
recommended by Ecology staff who sat on the Technical Advisory 
Committee and who helped develop the CAO. According to 
Ecology’s own description of the 2006 document, “This document 
does not provide new requirements for wetland mitigation but 
rather attempts to compile all of the existing information, including 
currently available science, and current agency policies on 
mitigation.” (It was basically a reiteration of the 2004 guidelines, 
put into language helpful for planners.) The 2016 CAO is consistent 
with both.   

Ecology agrees with the county’s response. The key provision in 
Ecology’s 2016 wetland guidance is incorporation of the 2014 
Wetland Rating System, which the county has adopted as part of 
the CAO update. The 2004 guidance provides a more extensive 
menu of buffer and mitigation ratio options for larger jurisdictions 
like Whatcom County that are not dominated with densely 
populated areas. The county has incorporated the applicable 
provisions of the 2016 and 2004 guidelines as appropriate.   

8 March 21, 
2018 Tani Sutley 

Questions whether the general standards listed in CAO section 16.16.620 
for wetlands were reviewed for consistency with Ecology Publication 06-06-
011? 

Same as previous response.  The general standards in WCC 16.16.620 are not exceptions to 
Ecology guidance on wetland ratings, mitigation ratios, etc. Rather, 
it is a list of activities that can be considered within wetlands and 
their buffers when avoidance and minimization is not feasible. In all 
cases, unavoidable wetland and buffer impacts require 
compensatory mitigation consistent with the adopted provisions of 
Ecology’s guidance for wetlands.  
 

9 March 21, 
2018 Tani Sutley 

Questions whether the amended CAO is in compliance with the SMP 
regulations and Ecology guidelines related to critical areas. If not, suggests 
that the applicability provisions of 16.16.210 be added to SMP section 
23.10.060 as inapplicable within shoreline jurisdiction. 

Again, the Department of Ecology participated in drafting and 
reviewed the CAO. Having received no comments from them during 
the state review period we assume it’s consistent with their 
guidelines (and they only issue guidelines for wetlands, not other 
critical areas). Exempting 16.16.210 from the SMP makes no sense, 
as this is the section that says the CAO applies everywhere. 

Ecology has reviewed the proposed changes to the SMP related to 
critical areas through this locally-initiated SMP amendment from 
Whatcom County. This includes consistency with the applicable 
SMP Guidelines.  
 
Due to the way the county has structured the SMP to incorporate 
applicable sections of its CAO by reference into the SMP, 
eliminating the applicability provisions of WCC 16.16.210 is not 
viable.  
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Comment 
Number 

Date 
Received: 

Commenter Comment Local Government Response 
and Rationale 

Ecology  Response and Rationale 

10 March 27, 
2018 Tani Sutley 

Points out a necessary correction to cite the proper CAO section in SMP 
section 23.90.030.B. Instead of referencing 16.16.260.E, the SMP provision 
should cite 16.16.261 – Alternative or innovative mitigation plans. 

The commenter and DOE staff is correct: the cross-reference in 
23.90.030(B)(6) should be updated to 16.16.261 and 16.16.262. 
Staff will propose this amendment to Council. 

Ecology supports the county’s approach to correct the citation 
error. 

11 March 30, 
2018 Tani Sutley 

Questions if the date referenced in SMP section 23.10.03.C.2 is the date of 
the last CAO update or SMP update? If in reference to the CAO date, the 
date should be amended to reflect the most current version. 

February 27, 2007, is the date of the last major SMP update, when 
the baseline functions were documented. This date should remain 
as is. 

Ecology concurs with the county’s response. The date referenced 
corresponds with the supporting documents (Shoreline Inventory & 
Characterization, Cumulative Impacts Analysis, etc.) completed as 
part of the county’s comprehensive SMP update in 2008 under the 
current SMP Guidelines. 

12 April 13, 
2018 

Farm Bureau 
et al.* 

Does not believe the County conducted an independent analysis as to how 
the simple incorporation of the revised CAO by reference will impact 
agricultural resource lands within shoreline jurisdiction.   

The commenter is correct; however, there is no requirement to do 
so. Nonetheless, none of the SMP agricultural development 
standards (WCC Table 23.90.130(C)) or policies (WCC 23.100.020) 
change, nor do the CPAL regulations (other than renaming ongoing 
ag types and reorganizing the chapter). Ongoing agriculture is still 
permissible within the shoreline jurisdiction. 

According to Revised Code of Washington (RCW) 90.58.065, an SMP 
cannot require the modification or limitation of ongoing agricultural 
activities in shoreline jurisdiction. Any changes to the CAO 
standards would only apply to new agricultural activities and/or the 
conversion of existing agricultural lands to other uses.  

13 April 13, 
2018 

Farm Bureau 
et al.* 

Does not believe that the minimal notice provided to the public of the SMP 
amendment, without any analysis of the intersection between the revised 
CAO or SMP, or even any discussion, satisfies the purpose and intent of 
RCW 90.58.120, 90.58.020, and RCW 90.58.130, as those provisions relate 
to public notice and participation. 

Each public notice issued (for Planning Commission, County Council, 
SEPA, Department of Commerce notification, etc.) specifically stated 
that amendments to both 16.16 and 23.10 were proposed. 
Additionally, it was specifically mentioned and discussed with both 
Council and the P/C in staff presentations.  

Ecology has determined that the county has met the standard local 
process for amending shoreline master programs found in WAC 
173-26-100.  

14 April 13, 
2018 

Farm Bureau 
et al.*  

The County failed to make discussion and analysis of the SMP amendment 
in violation of the governmental duties required by RCW 90.58.100 for the 
adoption of an SMP amendment.  

Other than the date of which CAO would apply, the SMP is not 
changing. Nevertheless, staff believes this amendment complies 
with RCW 90.58.100. Perhaps the commenter could be more 
specific as to what they believe the County has not complied with (it 
is a long list of duties after all). 

Ecology has determined that the proposed SMP amendment is 
consistent with the applicable duties of RCW 90.58.100. 

15 April 13, 
2018 

Farm Bureau 
et al.* 

The County made no determination that the SMP amendment complies 
with the provisions of RCW 90.58, as required by RCW 36.70A.480. 

RCW 36.70A.480 does not require that such a determination be 
made. 

Ecology has determined that the proposed SMP amendment 
incorporating applicable changes referenced in the county’s CAO, is 
consistent with RCW 90.58. 
 

16 April 13, 
2018 

Farm Bureau 
et al.* 

The County must do some analysis of the CAO’s compliance with RCW 
90.58, with clear public input, before adoption of an SMP amendment and 
prior to Ecology approval.  

Staff is not aware of any such requirement, especially for just a date 
change.  

The proposed SMP amendment incorporates recent changes made 
to the county’s CAO by updating the date reference within the 
master program. It is not simply a date change. Regardless, Ecology 
has determined that the changes are consistent with the Shoreline 
Management Act and the applicable sections of the SMP 
Guidelines. As stated above, Ecology has also determined that the 
county followed the requirements for amending SMPs found in 
WAC 173-26-100.  
 

17 April 13, 
2018 

Farm Bureau 
et al.* 

Without further review, the SMP amendment violates RCW 90.58.065 
related to the application of the SMA guidelines and master programs to 
agricultural activities, because the County has not assessed whether the 
amendment will require modification of or limit agricultural activities on 
agricultural lands. 

The proposed amendment does not “require modification of or limit 
agricultural activities occurring on agricultural lands.” The existing 
SMP already includes “provisions addressing new agricultural 
activities on land not meeting the definition of agricultural land, 
conversion of agricultural lands to other uses, and development not 
meeting the definition of agricultural activities;” no new agricultural 
policies or regulations are proposed. 

The commenter is correct that the SMP cannot require modification 
of or limit agricultural activities occurring on existing agricultural 
lands per RCW 90.58.065. The proposed changes to the CAO would 
only impact new agricultural activities and/or the conversion of 
existing agricultural lands to other uses within shoreline 
jurisdiction.  

18 April 13, 
2018 

Farm Bureau 
et al.* 

The County has not determined that the CAO definitions for agricultural 
activities are consistent with SMA requirements.  

They are (unless the commenter can show otherwise). The 
definitions are not changing. 

The definitions related to agriculture in the SMP, which would 
control in the event of inconsistency with the CAO definitions, are 
consistent with those outlined within the SMA and SMP Guidelines. 
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* Washington Farm Bureau, Whatcom County Farm Bureau, Whatcom County Cattlemen’s Association, and Whatcom Family Farmers.  
 

 

 

 


