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Introduction

The Department of Ecology (Ecology) Findings and Conclusions (presented herein as
Attachment A), including reference to Attachment B (Required and Recommended Changes),
provide the factual basis for our decision on the City of Westport (City) Shoreline Master
Program (SMP) periodic review and associated amendment. This document is divided into three
sections: Findings of Fact regarding the amendment history and the review process,
Conclusions of Law, and Decision and Effective Date of the amendment.

Brief Description of Proposed Amendment

The City of Westport is undergoing a statutorily required periodic review of their SMP and has
submitted an amendment to Ecology for review and approval. The City used the standard
review process in WAC 173-26-100 for this periodic review and associated amendment.

FINDINGS OF FACT

Need for amendment

Westport comprehensively updated their SMP in May 2017. Now, the proposed amendment is
needed to comply with the statutory deadline for a periodic review of the SMP pursuant to
RCW 90.58.080(4). The amendment will bring the SMP into compliance with requirements of
the SMA, or state rules that have been added or changed since the comprehensive update;
ensure the SMP remains consistent with amended comprehensive plans and regulations; and
incorporate revisions deemed necessary to reflect changed circumstances, new information, or
improved data.

SMP provisions to be changed by the amendment as proposed

The SMP regulates shoreline uses and activities along the City’s shoreline jurisdiction, which
includes stretches of Pacific Ocean beach and Grays Harbor as well as associated wetlands. The
entirety of the City’s shoreline is designated a Shoreline of Statewide Significance. The
Westport SMP is a standalone document containing goals, policies, regulations, and the official
shoreline map. Critical areas regulations are established in the SMP in Appendix 2.

In addition to minor, non-substantive changes to correct numbering and other scrivener errors,
the following sections of the SMP are proposed to be amended:?

Chapter 1 Introduction
Section 1.04 Shoreline Master Program Development — Add periodic review process summary

L All references are to section numbering in the revised locally adopted SMP as submitted for Ecology review.
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Section 1.05 Applicability — Clarify that areas under exclusive federal jurisdiction are not subject
to the SMP and add section summarizing exceptions to local review per WAC 173-27-044 & -45
Section 1.07 Relationship to Other Codes, Ordinances, and Plans — Add requirement for
compliance with other local/state/federal regulations

Section 1.11 Effective Date — Revise adoption date of SMP

Chapter 4 General Policies & Regulations

4.07 Ocean Management

e Revise applicability statement to specify inclusion of the Pacific Ocean, Grays Harbor Estuary,
and associated onshore uses

e Add statement of applicability to existing recreational uses or commercial resource-based
uses, consistent with WAC 173-26-360

e Add introductory statement about MSP

¢ 4.07.02 Regulations — Applicability (A)

o Revise applicability statement to clarify geographic applicability (1)
o Add statement of applicability of MSP criteria and procedures (3)
o Add statement about applicability of ISU protection standards (4)

¢ 4.07.02 Regulations — Relationship to Marine Spatial Planning (B)

o Replace section about MSP process being underway with statement about the MSP
informing development and implementation of the SMP ocean management provisions (2)

e 4.07.02 Regulations — Permit Criteria to Meet ORMA Requirements (C) — Revise title of section
to clarify that criteria come from ORMA (as distinct from MSP)

¢ 4.07.02 Regulations — Additional procedural requirements for new ocean use proposals (D) —
Add procedural requirements for new ocean use proposals from MSP, per Ecology suggested
language (1-6)

¢ 4.07.02 Regulations — Allowed Ocean Uses (F) - Add footnote to Aquatic SED to clarify that
regulations apply to ocean uses and associated onshore facilities (Table 4-3: Allowed Ocean
Uses)

e 4.07.02 Regulations — ISU Designation and Protection Standards — Additional Protective
Standards for New Ocean Uses (N) — Add new standards for ISUs from Ecology suggested
language, including definition of ISU types, ISU mapping and location, and ISU protection
standards (1-3)

¢ 4.07.02 Regulations — Fisheries Protection Standards — Additional Protective Standards for
New Ocean Uses (0O) — Add new standards for fisheries protection from Ecology suggested
language, including review criteria and requirements for avoidance and minimization of social
and economic impacts (1-2)

Chapter 5 Specific Shoreline Use Policies & Regulations
5.02.01 General Shoreline Use Policies — Add policy to support vegetation management to
prevent navigation interference, consistent with CFR Title 33 (G)
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5.13.02 Recreational Development Regulations — Add requirement that chemical usage by golf
courses, playfields, and other turf grass areas demonstrate usage of BMPs to prevent leaching
into adjacent waterbodies (D.1)

Chapter 6 Shoreline Modification Policies & Regulations
6.03.02 Clearing, Grading, and Fill Regulations — Add allowance for clearing/grading/fill within
wetlands or floodways for water-related and water-enjoyment uses (E.4.b)

Chapter 7 Shoreline Administration

7.03 Application — Notices — Add target review time for WSDOT projects (G)

7.06 Time Requirements and Revisions — Delete qualification that only those revisions for
permits conditioned by Ecology must be approved by Ecology (.02.C)

Chapter 8 Definitions

Revise definitions for: Adjacent; development; floodway; isolated wetlands; native vegetation;
proposed, threatened, sensitive, and endangered species; species; substantial development;
water-enjoyment use; wetland or wetland areas

Add definitions for: Important, Sensitive, and Unique Areas (ISUs); Marine Spatial Plan for
Washington’s Pacific Coast (MSP); Mature and Old-Growth Forested Wetland; ocean disposal;
ocean energy production uses; ocean oil and gas uses and activities; ocean mining; ocean
research; ocean salvage; ocean transportation; ocean use; new ocean uses; listed species;
proposed species

Delete definitions for: Mature Forested Wetland; priority species; sensitive species; threatened
species; wetland mosaic

Appendix 2: Critical Areas Regulations

2.06 Wetland Buffers

e Revise application of required minimization measures consistent with Ecology 2022 guidance
(B.1-3)

e Split buffer provisions into two tables based on whether minimization measures are applied
(Tables 2-1 and 2-3)

e Revise table of minimization measures consistent with Ecology 2022 guidance (Table 2-2)

3.04 Performance Standards — Critical Aquifer Recharge Areas: Table 3-1

e Update WAC reference to 173-360A for below-ground storage tanks

e Add reference to WAC 173-218 for drywells

e Add reference to WAC 173-303-145 for spills and discharges into the environment

3.05 Prohibited Uses — Critical Aquifer Recharge Areas

e Revise prohibitions on underground injection wells per WAC 173-218 (A.3-4)

e Add creosote/asphalt manufacturing, certain flammable liquids manufacturing, petroleum
product pipelines, and dangerous waste disposal/treatment facilities to list of prohibited uses
(A.8)
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4.01 Frequently Flooded Areas — Applicability — remove incorporation by reference of dated
version of flood damage prevention ordinance and replace with soft reference (A)

5.02 Designation, Classification, and Mapping — Geologically Hazardous Areas

e Update reference to Washington Geological Survey per DNR comment (B.2)

e Add reference to Washington Geological Survey Geologic Portal as mapping resource per DNR
comment (C.1)

6.04 Performance Standards — Fish and Wildlife Habitat Conservation Areas

e Delete reference to Washington State Bald Eagle Protection Rules (B.1)

e Delete separate riparian habitat areas for Type F “A” and “B” waters (based on width) and
replace with one buffer for all Type F waters (Table 6-1: Riparian Habitat Area Buffers)

Amendment history and review process

Local amendment process

The City prepared a public participation program in accordance with WAC 173-26-090(3)(a) to
inform, involve and encourage participation of interested parties and private entities, tribes,
and applicable agencies having interests and responsibilities relating to shorelines. An
important element of the public participation plan is the City’s SMP Periodic Review project
website.? A consultant, hired by the City, assisted with the development of draft documents,
organized public outreach, and assisted with the local adoption process.

The City used Ecology’s Periodic Review checklist of legislative and rule amendments to review
amendments to Chapter 90.58 RCW and department guidelines that have occurred since the
SMP comprehensive update to determine if local amendments were needed to maintain
compliance in accordance with WAC 173-26-090(3)(b)(i). The City used Ecology’s Ocean
Management SMP Checklist to review current requirements of the Ocean Resources
Management Act (ORMA) and the Marine Spatial Plan for Washington’s Pacific Coast (MSP) to
determine if local amendments were needed to maintain compliance in accordance with WAC
173-26-360. The City also reviewed changes to the comprehensive plan and development
regulations to determine if the SMP policies and regulations remain consistent with them in
accordance with WAC 173-26-090(3)(b)(ii). The City considered whether to incorporate any
amendments needed to reflect changed circumstances, new information or improved data in
accordance with WAC 173-26-090(3)(b)(iii). The City consulted with Ecology and solicited
comments throughout the review process, including opportunities to provide early input on the
periodic review and associated amendment from September 2022 to May 2023.

The record indicates the City completed a SEPA checklist and issued a Determination of Non-
Significance (DNS) on March 20, 2023. Notice was published in The Daily World on March 18
and 21, 2023.

2 https://www.ezview.wa.gov/site/alias__1843/35621/overview.aspx.
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Initial joint local/state public comment period and hearing (WAC 173-26-104)

The City began its periodic review using the optional joint review process set forth in WAC 173-
26-104. The City and Ecology held a joint local/state comment period on the proposed
amendment following procedures in WAC 173-26-104. The comment period began on March
20, 2023, and continued through April 19, 2023. A public hearing before the Planning
Commission was held on April 18, 2023. Ecology staff attended.

The City provided notice to local parties, including a statement that the hearing was intended to
address the periodic review in accordance with WAC 173-26-090(3)(c)(ii). The City’s record
indicates notice of the hearing was published together with the SEPA DNS in The Daily World on
March 18 and 21, 2023, and emailed to local interested parties on March 20, 2023. Ecology
distributed notice of the joint comment period to state interested parties on March 9, 2023,
including separate notice and an invitation to consult government-to-government to Quinault
Indian Nation and Chehalis Confederated Tribes.

The City accepted comments on the proposed SMP amendment during the 30-day public
comment period and public hearing. Written comments were received from the Washinton
Department of Natural Resources (DNR), two organizations, and six (6) individuals.

The comment from DNR requested that the reference to the Washington Geological Survey
(WGS) be updated and that a reference to the WGS Geologic Information Portal be added to
the SMP’s critical areas provisions. A commenter representing the Westport South Beach
Historical Society requested to recognize the Grays Harbor Lighthouse as a water-dependent
use and to allow for necessary vegetation management along the shoreline to preserve the
seaward view of the lighthouse. A commenter representing Friends of Grays Harbor (FOGH)
addressed the lack of consideration of sea level rise in the SMP, citing potential impacts to the
natural and built environment from sea level rise. The commenter also noted a 2021
Washington Senate Bill that prohibited seabed mining of certain resources.

Several commenters directly or indirectly addressed the proposed Westport Light Golf Links
project and related SMP amendments. The commenter representing FOGH expressed concern
at including golf courses as a water-oriented use, while another commenter expressed support
for the proposed language. One individual commenter noted the covenant and restrictions
issued for a previously proposed golf course project.

Other comments from individuals requested long-term protection and maintenance of the
existing paved oceanfront trail; requested City action to protect coastal properties against
accelerated erosion; and noted a master planned development currently underway on the
City’s High Intensity shoreline.

Comments were reviewed by City staff and their consultants and considered by the Planning
Commission. In response to comments about sea level rise, the City acknowledged that planned
guidance from Ecology could inform future updates, but until then the periodic review scope
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would not include consideration of sea level rise. In response to comments from DNR, the City
updated the reference to the Washington Geological Survey and added a reference to the WGS
Information Portal (Appendix 2). The City proposed no other changes to the amendment in
response to comments.

Switch to standard process (WAC 173-26-100)

Prior to the public hearing, the City made an additional amendment to the SMP to address
definitions and regulations for water-related and water-enjoyment recreational uses. This
additional amendment was distributed to local interested parties via email on April 14, 2023.
Ecology found the amendment to be substantive and therefore determined that we would
need to hold a second 30-day public comment period to meet the state’s review requirements
under WAC 173-26-120(2). The City and Ecology decided to proceed with the periodic review
process using the standard review process set forth in WAC 173-26-100.

Additional comments received from Washington Department of Fish and Wildlife

The City received a comment letter from the Washington Department of Fish and Wildlife
(WDFW) on May 16, 2023. This letter was received outside of the local public comment period
or public hearing period and so was not considered by the Planning Commission, but City staff
provided a formal response in their submittal to Ecology.

Comments from WDFW recommended that the City use the agency’s new guidance, PHS
Riparian Ecosystems, Volume 2: Management Recommendations (Volume 2) for management
of riparian areas, including the City’s shorelines, among other recommendations. Specific
comments and recommendations are summarized as follows:

e Add PHS Riparian Ecosystems, Volume 1 and Volume 2 as updated sources of best
available science (BAS) in the SMP.

e Consider use of site potential tree height at age 200 years (SPTH200), and WDFW'’s
associated online mapping tool, for determining the width of riparian ecosystems.

e Note that moving forward, additional compensatory mitigation may be required to
provide for no net loss of riparian ecosystem functions and values within shoreline
jurisdiction.

e To ensure protection of fish and wildlife habitat, consult with WDFW on hazard tree
designation and removal when the tree is located within a critical area.

e Edit the SMP’s economic development goal ED-1 (SMP Section 2.02) to acknowledge
maintenance of shorelines of the state and significant habitat while providing for water-
dependent industries and uses.

e Edit the SMP’s flood hazard prevention goal FHP-1 (SMP Section 2.09), which addresses
the City’s participation in the National Flood Insurance Program and adoption of its
Flood Hazard Prevention Ordinance, to mention sea level rise (SLR) projections and the
City’s efforts to collect data to support economic development in areas outside of
projected SLR impact areas.
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e Add language to drastically limit development within coastal dune areas and wetlands.

e Incorporate policy language regarding flood hazard prevention recently added to the
Grays Harbor County SMP as part of their periodic review.

e Require that shoreline setbacks for commercial and industrial development on the
Pacific Ocean be defined in the SMP and re-assessed multiple times throughout the
permit process to account for increasing rates of coastal erosion. As an alternative,
assign a default 200’ setback.

e Amend residential policies and regulations consistent with SSB 5273 (2021), which is
codified in RCW 77.55.231, and which requires the least impacting technically feasible
shoreline stabilization measure be used for replacement of residential marine shoreline
stabilization.

e Require that any emergency declaration have a reasonable end date to complete the
construction of a marine shoreline project.

e Update the City’s CAO and subsequent reference in the SMP to incorporate WDFW’s
BAS.

With respect to use of Volumes 1 and 2, the City indicated that the City would wait to amend
the SMP until guidance from Ecology became available, but that the riparian management
recommendations would be considered by City staff and applicants during the permitting
process. The SMP does not currently list specific sources of BAS, so adding a reference to
Volumes 1 and 2 is not necessary or internally consistent. With respect to other
recommendations, specifically recommendations to amend goal and policy language, the City
pointed to the limited scope of the periodic review amendment, which focused primarily on
items from Ecology’s Periodic Review and Ocean Management checklists. The City did indicate a
hope to address and incorporate SLR during future SMP amendments, once Ecology rulemaking
was complete and guidance available. The City did not propose any changes to the SMP in
response to WDFW’s comments.

Local adoption

On May 16, 2023, the Planning Commission voted to recommend approval of the proposed
SMP to City Council. With passage of Resolution No. 982 on June 12, 2023, the City Council
authorized staff to forward the proposed amendment to Ecology for formal review. The
amendment was received by Ecology for state review on July 6, 2023, with additional materials
submitted July 7, 2023. Ecology verified the submittal as complete on July 7, 2023. This began
our formal review.

State comment period

In compliance with the requirements of WAC 173-26-120, the state comment period began on
August 8, 2023, and continued through September 8, 2023. Notice of the state comment period
was distributed via email to state and local interested parties identified by the City on July 21,
2023. A separate notice and invitation to consult was sent to the Quinault Indian Nation and
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Chehalis Confederated Tribes. Notice of the comment period, including a description of the
proposed amendment and the authority under which the action is proposed, along with the
manner in which interested persons may obtain copies and present their views, was provided
on Ecology’s website? and as part of the written notice.

Ecology received written comments from six (6) parties, including the Quinault Indian Nation,
the Washington Department of Natural Resources (DNR), three organizations, and one
individual. Consistent with WAC 173-26-120(2)(e), Ecology provided a comment summary to
the City on September 13, 2023. The City submitted its responses to the comment summary on
October 27, 2023 (Attachment C, Responsiveness Summary). City responses are summarized
here; Ecology’s consideration of the comments, including identification of required changes to
the amendment, is discussed in the next section.

Several comments, including those from FOGH, the Surfrider Foundation (Surfrider), the
Westport South Beach Historical Society, and one individual addressed the City’s proposed
amendment to the SMP’s clearing and grading regulations. The amendment adds an allowance
for clearing, grading, or fill within wetlands for water-related and water-enjoyment uses. The
comment from the Westport South Beach Historical Society expressed support for the
amendment, stating that the existing prohibitions within associated wetlands are overly
restrictive of development due to the extent and location of associated wetland within the City.
All other commenters expressed concern with the amendments, which would allow non-water-
dependent developments such as golf courses to impact associated wetlands. Commenters
expressed that allowing such uses within the interdunal wetland system is at odds with several
policies of the SMA and, as much of the wetland system is owned by the Washington State
Parks Department, an inappropriate use of public lands. Comments from one individual further
questioned the effectiveness of BMPs, as proposed in the City’s amendment, in protecting
against water quality impacts from golf course maintenance activities. Finally, comments from
FOGH and Surfrider also questioned whether the City’s handling of the SMP amendment, CAO
review, and environmental review under SEPA of the proposed Westport Light Golf Links
project should be considered together. In its response, the City clarified the different processes
required to update the SMP and CAO and review the proposed golf course project. The City
asserted that the proposed SMP amendment was not developed with consideration for any
particular project proposals.

Comments from Surfrider and the Quinault Indian Nation (QIN) requested that the City
reinstate several terms and definitions proposed for deletion from the SMP’s wetlands
regulations, including “wetland mosaic,” “change in water regime,” “disruption of corridors or
connections,” and associated minimization measures, stating that such terms are necessary for
wetland protection. In its response, the City indicated that these terms were deleted either

3 https://ecology.wa.gov/Water-Shorelines/Shoreline-coastal-management/Shoreline-coastal-planning/State-
approved-Shoreline-Master-Programs/Westport.
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because they are not used in the SMP, or for consistency with Ecology’s 2022 “Wetland
Guidance for Critical Area Ordinance (CAO) Updates” (Ecology Publication No. 22-06-014).

Comments from Surfrider and the QIN also both recommended that the SMP address impacts
from sea level rise, including policy language relevant to shoreline stabilization and
development within coastal dune areas. Comments from the QIN further recommended
increasing shoreline buffers in the Shoreline Residential and Urban Conservancy SEDs to at least
200 feet to protect ecological functions for Treaty resources and increase resilience to climate
change, and to prohibit new construction in areas prone to flooding or erosion that may be
exacerbated by climate change. In its response, the City pointed out that the SMA does not
include direction on whether or how to incorporate considerations of climate change or sea
level rise, but that SMPs inherently address sea level rise by basing shoreline jurisdiction on the
dynamic measure of OHWM. The City expressed interest in addressing sea level rise more
explicitly during the next required periodic review, which will follow Ecology’s development of
formal rulemaking and guidance based on HB 1181.

QIN comments also expressed concern that the proposed reduction in Type F stream buffers to
100 feet would fail to protect fish and wildlife habitat conservation areas. The comments
recommended that Type F buffers be increased to at least 200 feet. In its response, the City
clarified that the proposed amendment was for consistency with WAC 222-16-030 which does
not distinguish Type F buffer widths by channel width, and that use of the minimum
recommended buffer width is consistent with Ecology guidance. The City also pointed to
provisions on the SMP that allow the Shoreline Administrator to require a larger (or smaller)
buffer width when necessary to achieve the full range of riparian and aquatic ecosystem
functions.

Additional comments from the QIN recommended that the City initiate a monitoring program
to ensure exempt development does not cause cumulative net loss of shoreline ecological
functions and requested that the City make exemption requests available for reasonable review
by the public and the QIN. In its response, the City clarified that projects exempt from the
permit requirements of the SMP are still subject to the protective standards of the SMP, and
that the SMA does not require that exemption requests be circulated for public review. The City
directed the QIN to inquire locally for this information on a case-by-case basis.

Finally, a comment from DNR pointed out a typographical error in the proposed reference to
the WGS, added by the City in response to DNR’s comment during the local comment period. In
its response, the City indicated that the error would be fixed.

No other comments were submitted to Ecology on the City’s SMP periodic review and proposed
amendment. Other than correcting the typographical error per DNR’s comment, the City did
not make any changes to the SMP in response to comments.
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Ecology consideration of comments

Ecology considered the comments received during the state and local comment periods, and
the City’s responses. Ecology finds that certain changes to the SMP amendment are warranted
for consistency with the SMA or SMP Guidelines or for improved clarity; these are identified
below. Ecology finds that no further changes to the amendment are needed in response to
comments, and that the City’s responses meet the requirements of WAC 173-26-100(5) and -
120(2)(e).

With respect to the proposed amendment to the SMP’s clearing and grading regulations,
Ecology considered the comments received and reviewed the amendment for consistency with
the SMA and SMP Guidelines. Ecology finds that a change to the proposed language is required;
findings are discussed below in “Summary of issues relevant to our decision.”

With respect to the proposed amendment to Type F stream buffers, Ecology considered the
QIN comments and reviewed the amendment for consistency with the SMA and SMP
Guidelines. Ecology finds that a change to the proposed amendment is required; findings are
discussed below in “Summary of issues relevant to our decision.”

With respect to the 2021 prohibition of seabed mining of certain materials, Ecology identified a
recommended change to the SMP’s ocean use regulations to provide clarity around this
prohibition (see Attachment B, Rec-1).

WDFW comment letter

As summarized above, comments from WDFW recommended that the City use SPTH2qo to
determine shoreline and riparian buffer widths within shoreline jurisdiction. Ecology finds that
the SMP assigns a range of buffer widths by SED to protect existing functions. This system is
based on foundational work completed in the City’s Shoreline Inventory and Characterization
report (Herrera Environmental Consultants, Inc. and AHBL, 2015) during the comprehensive
SMP update. That process helped establish reach-specific existing functions within shoreline
jurisdiction and was used to establish a buffer system to protect those functions. Ecology finds
the approach in the City’s SMP remains consistent with the policy of the SMA and applicable
guidelines. WDFW further recommended that shoreline buffers for commercial and industrial
uses be defined along the City’s Pacific Ocean shoreline, or default to 200’; however, Ecology
notes that such uses are prohibited within the City’s shoreline jurisdiction on the Pacific Ocean
(see SMP Table 5-1: Permitted, Conditional, and Prohibited Uses). Defining a shoreline buffer
for such uses would therefore not be internally consistent or appropriate.

WDFW comments recommended adding requirements for shoreline stabilization applications
consistent with RCW 77.55.231. This section of the RCW applies to the Hydraulic Project
Approval (HPA) process, administered by WDFW. Shoreline stabilization projects also require
local shoreline permitting under the SMP, and Ecology finds that Section 6.07 of the SMP,
Shoreline Stabilization, requires a demonstration that the proposed stabilization method is the
softest method feasible (SMP 6.07.02.E.2) and that mitigation sequencing be performed. These
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provisions are consistent with the requirements of the SMA and applicable guidelines as well as
with the requirements of the HPA process.

Finally, WDFW comments recommended that the SMP define a maximum timeline for marine
construction projects conducted under an emergency declaration. Time limits for work
authorized under shoreline permits are defined in RCW 90.58.140 and WAC 173-27 and
referenced by the City’s SMP at Section 7.06.01, Time Requirements for Shoreline Permits.
Ecology finds this approach consistent with the SMA and finds that no changes to the SMP are
warranted.

Consistency Review

At the conclusion of our formal review, Ecology’s Director must decide to approve the program
as submitted, approve it with required changes and/or recommended changes, or deny
approval.

Consistency with Chapter 90.58 RCW

The proposed amendment has been reviewed for consistency with the policy of RCW 90.58.020
and the approval criteria of RCW 90.58.090(3), (4), and (5). The City has also provided evidence
of its compliance with SMA procedural requirements for amending their SMP contained in RCW
90.58.090(1) and (2).

Consistency with applicable guidelines (Chapter 173-26 WAC, Parts Il and V)
The proposed amendment has been reviewed for compliance with the requirements of the
applicable Shoreline Master Program Guidelines (WAC 173-26-171 through -360 and -020,
Definitions). This included review of a completed SMP Periodic Review Checklist.

Consistency with Chapter 43.143 RCW, Chapter 43.372 RCW, and applicable

guidelines (WAC 173-26-360)

The proposed amendment has been reviewed for compliance with the requirements of the
Ocean Resources Management Act (ORMA), the Marine Spatial Plan (MSP), and applicable SMP
Guidelines. This included review of a completed Ocean Management SMP Checklist.

Consistency with SEPA Requirements

The City submitted evidence of SEPA compliance in the form of a SEPA checklist and issued a
determination of non-significance (DNS) for the proposed SMP amendment on January 18,
2023. The record indicates notice of the DNS was published in the Willapa Harbor Herald on
January 18, 2023.

Other Studies or Analyses Supporting the Amendment

Ecology also reviewed supporting documents prepared by the City in support of the SMP
amendment. These documents include the public participation plan and public meeting
materials.
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Summary of issues relevant to our decision

Ecology considered the record and has identified the following issues relevant to our decision,
including four (4) required changes needed for consistency with the SMA and implementing
rules.

Clearing, grading, and fill within wetlands

Under the existing SMP, clearing, grading, and fill waterward of the OHWM is allowed only for
those uses and activities that inherently require a shoreline location (water-dependent uses),
consistent with WAC 173-26-231(3)(c) and the use preferences of WAC 173-26-201(2)(d). These
allowances apply also to clearing, grading, and fill within wetlands or floodways. The proposed
amendment extends the allowance for clearing, grading, and fill within wetlands or floodways
to any water-related or water-enjoyment use. These uses do not inherently require a shoreline
location. As summarized above, Ecology received several comments expressing concern that
allowing non-water-dependent uses within the City’s wetland system is inconsistent with SMA
policy. Indeed, many of the City’s associated wetlands are separated geographically from the
shoreline, such that fill to support a water-oriented use or public access to the shoreline would
not be supported by the SMP’s mitigation sequencing requirements.

Additionally, WAC 173-26-221 requires that wetlands and floodways be protected as critical
areas, which should therefore be afforded more, not less, protection than general in-water
areas of shoreline jurisdiction. Ecology finds that the proposed amendment must be deleted for
consistency with WAC 173-26-201(2)(d) Preferred uses, (2)(e) Environmental impact mitigation,
and WAC 173-26-221(2) Critical areas and (2)(c)(i) Wetlands. See Attachment B, REQ-1.

Wetland protections

Critical areas regulations in the SMP are found in Appendix 2. The SMP Guidelines require that
SMP wetland provisions achieve, at a minimum, no net loss of wetland area and functions. The
existing SMP includes an exemption from wetland buffer and mitigation sequencing provisions
for certain small wetlands. According to Ecology’s 2022 wetland guidance, this isolated small
wetland exemption does not apply to wetlands that are associated with shorelines of the state
because shoreline associated wetlands are not isolated. Wetlands located within shoreline
jurisdiction contribute to the shoreline ecological functions and cannot be excluded from SMP
critical areas protection standards without resulting in a net loss of both wetland area and
shoreline ecological function. Ecology finds that the exemption must be deleted for consistency
with WAC 173-26-221(2)(b)(iv), WAC 173-26-221(2)(c)(i)(A) -(C) & -(D), WAC 173-26-201(2)(a),
(c), and (e) and WAC 173-26-186(8)(b). See Attachment B, REQ-2.

The SMP defines wetland mitigation options, including creation/re-establishment,
rehabilitation, preservation, and enhancement, and ranks these options in an order of
preference. As set forth in Appendix 2, the order of preference is inconsistent with Ecology’s
guidance, which asserts that preservation should be considered higher in the preference order
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than enhancement. Ecology finds that a change is required for consistency with WAC 173-26-
201(2)(a) and (2)(e), Environmental impact mitigation. See Attachment B, REQ-3.

Riparian habitat areas

The existing SMP defines riparian buffers for non-shoreline waterbodies in Appendix 2, Table 6-
1. Buffers for fish-bearing streams (Type F waters) are determined by the width of the channel,
with those segments greater than 10 feet in width assigned a larger buffer (150’) than narrower
segments (100’). The proposed amendment does away with this distinction, assigning the
smaller buffer (100’) to all Type F waters. In response to a comment from the QIN, the City
indicated that this change is intended for conformance with the water typing system in WAC
222-16-030. However, at face value the effect of this change is an overall reduction in
protections for Type F waters. The record does not support this reduction with an analysis of
potential cumulative impacts or demonstration of how the proposed change will still ensure
that development under the SMP achieves no net loss of shoreline ecological functions. Ecology
finds that a change is required for consistency with WAC 173-26-221(5) and -201(2)(c). See
Attachment B, REQ-4.

Additional recommended changes

In addition to the issues described above, Ecology identified four (4) recommended changes for
consideration by the City. These are documented in Attachment B and relate to ocean uses,
critical areas exemptions and regulations, and typographical errors. These changes would
improve clarity and implementation of the SMP and are consistent with SMA Policy (RCW
90.58.020) and the SMP Guidelines (WAC 173-26, Part lll).

CONCLUSIONS OF LAW

After review of the complete record submitted and all comments received, Ecology concludes
that the City’s proposed amendment is consistent with the policy and standards of RCW
90.58.020 and RCW 90.58.090 and the applicable SMP guidelines (WAC 173-26-171 through -
251, -360, and -020, Definitions).

Ecology concludes that the proposed amendment satisfies the criteria for approval of
amendments found in WAC 173-26-201(1)(c). This includes the conclusion that approval of the
SMP amendment will not foster uncoordinated and piecemeal development of the state’s
shorelines (WAC 173-26-201(2)(c)(i)) and will assure no net loss of shoreline ecological
functions will result from implementation of the amended master program (WAC 173-26-
201(1)(c)(iv) and WAC 173-26-186(8)).

Ecology concludes that those SMP segments relating to shorelines of statewide significance
continue to provide for the optimum implementation of Shoreline Management Act policy
(RCW 90.58.090(5)).
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Ecology concludes that the City has complied with the requirements of RCW 90.58.100
regarding the SMP amendment process and contents.

Ecology concludes that the City has complied with the requirements of RCW 90.58.130 and
WAC 173-26-090 and WAC 173-26-100 regarding public and agency involvement in the SMP
review and amendment process, including conducting a public hearing, notice, consultation
with parties of interest, and solicitation of comments from tribes, government agencies, and
Ecology.

Ecology concludes that the City has complied with the requirements of Chapter 43.21C RCW,
the State Environmental Policy Act.

Ecology concludes that the City SMP submittal to Ecology was complete pursuant to the
requirements of WAC 173-26-090, WAC 173-26-100, and WAC 173-26-110.

Ecology concludes that we have complied with the state’s procedural requirements for review
and approval of shoreline master program amendments as set forth in RCW 90.58.090 and
WAC 173-26-100, WAC 173-26-110, and WAC 173-26-120.

Ecology concludes that with this action the City has completed the required process for periodic
review in accordance with RCW 90.58.080(4) and applicable state guidelines (WAC 173-26).

DECISION AND EFFECTIVE DATE

Based on the preceding, Ecology has determined the proposed periodic review amendment to
the SMP is consistent with the Shoreline Management Act, the applicable Guidelines, and the
implementing rules, once required changes set forth in Attachment B are accepted by the City.
Ecology has also determined that the SMP could benefit from incorporation of the
recommended changes identified in Attachment B. The City may choose to adopt some or all of
the recommended changes in Attachment B. Pursuant to RCW 90.58.090(2)(e), the City must
notify Ecology of the approval or denial of the recommended changes.

As provided in RCW 90.58.090(2)(e)(ii) the City may choose to submit an alternative to all or
part of the changes required by Ecology. If Ecology determines that the alternative proposal is
consistent with the purpose and intent of Ecology’s original changes and with RCW 90.58, then
we shall approve the alternative proposal and that action shall be the final action.

Upon written receipt of the City’s acceptance of Ecology’s required changes and decision to
include, propose alternative language, or reject Ecology’s recommended changes, Ecology will
take final action on this SMP periodic review amendment. The updated SMP will become
effective 14 days from Ecology’s final action letter approving the amendment.
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