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 MEMORANDUM 
 

 

 

 

TO: David Pater 

 

FROM: Bob Sterbank, City Attorney 

 

SUBJECT: City of Snoqualmie Shoreline Master Program 

Response to Snoqualmie Indian Tribe Comments 

 

DATE: June 10, 2020  

____________________________________________________________________ 

 

I.  Introduction. 

 

 The Snoqualmie Indian Tribe has submitted a December 19, 2019 comment 

letter (the “Letter”) to the Department of Ecology (“DOE”), concerning the City of 

Snoqualmie Shoreline Master Program (“SMP”).  The City respects and appreciates the 

Tribe’s submission of comments and participation in the SMP update process, and the 

City has already made a number of changes to the SMP and supporting documents in 

response to the Tribe’s comments.   

 

 The purpose of this memorandum is to address certain comments contained in 

the Letter, which assert that the SMP will “result in a dramatic increase in tourist use of 

the Snoqualmie Falls area, which will impermissibly burden Snoqualmie tribal 

members’ free exercise of religion.”   

 

 Snoqualmie Falls is unquestionably important to the Snoqualmie Tribe.  The 

Falls are also important to the City of Snoqualmie, and to many individual citizens of 

Snoqualmie.  As demonstrated below, however, the Letter’s assertion -- that the 

Shoreline Master Program “will impermissibly burden Snoqualmie tribal members’ free 

exercise of religion” -- is not well taken and is not supported by the facts or the law.   

 

 Other comments in the Letter, e.g., comments regarding the Temperature Total 

Maximum Daily Load (TMDL) for the Snoqualmie River, have already been addressed 

in the City’s responses to Tribe comments, previously submitted to Ecology via a 

March 6, 2020 e-mail from Snoqualmie Senior Planner Jason Rogers.  

 

II.  Snoqualmie Falls. 

 

 The December 19 letter’s claim that the SMP will burden tribal members’ 

religious practice is based on the letter’s description of certain references to the Falls in 

two documents: (1) the form nominating it as a Traditional Cultural Property (“TCP”) 
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on the National Register of Historic Places (“the Registration Form”), and (2) the 

February 26, 1996 Cultural Resources Mitigation and Management Plan (“Cultural 

Plan”) prepared by Puget Sound Power & Light Company (now, Puget Sound Energy 

or “PSE”) for the relicensing of the Snoqualmie Falls Hydroelectric Project by the 

Federal Energy Regulatory Commission (“FERC”).  The Tribe, however, does not 

include either document as an attachment to its letter, and an examination of relevant 

excerpts of them (attached) show that the Falls have predominantly cultural 

significance to the Tribe, not that they are the site of Snoqualmie Indian Tribe 

members’ current religious practice.   

 

 A.  Snoqualmie Falls TCP Registration Form.  

 

 The December 19 letter refers to – but does not attach -- the Registration Form 

by which the Washington State Department of Archaeology and Historic Preservation 

and the National Parks Service nominated the Falls as eligible for listing as a TCP on 

the National Register.  (A copy of the Registration Form is attached).  Preparation of 

the Registration Form is guided by a National Register Bulletin, entitled “How to 

Complete the National Register Registration Form” (“Instructions”).  (A copy of the 

Instructions is also attached). 

 

 The Registration Form describes the Falls for purposes of the TCP nomination, 

as follows:  “the Falls from rim to base, the pool below, and the surrounding cliff 

walls,” and notes that these “boundaries encompass the significant features of the Falls 

as a traditional cultural site. . . .”   

 

 Section 6 of the Registration Form, titled “Function or Use,” calls for a listing 

of both the “Historic Functions” and “Current Functions” of the property.  The 

Instructions call for entry of a use category and sub-category, e.g., “RELIGION / 

religious facility = church or temple.”  Instructions at 18, 21.  The Instructions also list 

a subcategory of religious use as “ceremonial site,” including examples such as 

“intaglio and petroglyph site.”  Id. at 21.  The Registration Form for Snoqualmie Falls 

does not list religion as either a category or subcategory of use, but instead lists the 

“Historic Uses” as “Landscape: Natural Features,” and the “Current Uses” as 

“Landscape: Natural Features” and “Industry: Energy Facility.”  

 

 Section 8 of the Registration Form includes the “Statement of Significance,” 

and under this heading are various boxes to be checked regarding the applicable 

National Register Criteria and “Criteria Considerations.”  The Instructions advise to: 

 

Mark “x” in the box for any criteria consideration applying 

to the property.  Mark all that apply.  Leave this section 

blank if no considerations apply.  

 

On the Snoqualmie Falls Registration Form, the box for “owned by a religious 

institution or used for religious purposes” was not checked, nor were boxes for 
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“birthplace or grave” and “cemetery.”   Similarly, instead of listing “Religion” as the 

“Area of Significance,” the Snoqualmie Falls Registration Form lists “Ethnic Heritage: 

Native American,” a designation that the Instructions indicate signifies “the history of 

persons having origins in any of the original peoples of North America, including 

American Indian and American Eskimo cultural groups.”  Instructions at 40-41.   

 

 The remainder of the Registration Form consists of an extensive narrative 

description of the Falls’ significance.  Consistent with the decision not to indicate 

“religion” as an area of significance, and not to indicate “religion” as the historic or 

current function or use, the Registration Form describes the Falls significance instead as 

predominantly cultural significance:  

 

Snoqualmie Falls is historically significant for its close 

association with the traditional cultural heritage of the 

Snoqualmie Indians.  Form at Section 8, p. 1. 

 

Although the site of a hydroelectrical facility for nearly a 

century, the Falls retains sufficient integrity of physical 

character and associative conditions to manifest its cultural 

significance and to retain an important place in the 

cultural continuum of the Snoqualmie people. Form at 

Section 8, p. 1. 

 

Traditional Snoqualmie culture includes a creation myth set 

in the vicinity of the Falls.  Form at Section 8, p. 3 

 

The spiritual aspects of the Falls reflect a cultural 

continuum of many generations. . . . In a recent survey of 

contemporary Snoqualmie tribal members (Tollefson, 

1991), a majority of respondents indicated that the Falls 

continue to be an important cultural site for the 

Snoqualmie.  Form at Section 8, pp. 4-5.  

 

The Falls meets National Register criteria for its historical 

associations with the traditional customs and beliefs of 

Snoqualmie culture and for its association with the 

legendary figure Moon as documented by Ballard and 

Haeberlin.  Form at Section 8, p. 5. 

 

 B. Snoqualmie Falls’ Listing on the National Register of Historic Places as a 

Traditional Cultural Property (“TCP”). 

 

 The Letter claims that the City’s SMP “notably omits referencing formally by 

name the Snoqualmie Falls TCP anywhere in the SMP.”  Letter at 5.  The Letter’s 

assertion is incorrect.  
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 In April 2019, the City updated the Shoreline Inventory and Characterization 

Report that forms a part of the SMP.  The Report was prepared to facilitate compliance 

with the provisions of WAC 173-26-171 – 251.   The Inventory and Characterization 

Report is identified at page 5 of the SMP, and is incorporated into the SMP as 

Appendix D.  SMP at 2 (Table of Contents). 

 

 The Report identifies the Falls TCP National Register designation twice, in 

separate locations: (1) in Chapter 3, (Shoreline Elements) at Section 3.10 (Historical or 

Archaeological Sites), pp. 23-24; and (2) at Chapter 4 (Conditions by Inventory 

Segment) at Section 4.2.7, page 29, in the “Historical or Archaeological Sites” section 

of Shoreline Segment No. 2.  For example, the Inventory and Characterization Report 

states, at page 24:  

 

The Snoqualmie Falls (including the Falls themselves, the rock 

walls surrounding them, and the plunge pool) are also designated 

under the National Historic Preservation Act (“NHPA”) as a 

traditional cultural property (“TCP”), and the Snoqualmie Falls 

TCP is listed on the National Register of Historic Places. 

 

(Emphasis added).  

 

 The Inventory and Characterization Report is the appropriate place within the 

SMP to identify the Falls TCP.  The Report identifies various conditions of the 

jurisdictional shoreline, including environmentally critical areas (wetlands, geologically 

hazardous areas, and the like), as well as floodplain and channel migration zones, and 

historical and archaeological sites.   

 

 C.  1996 Cultural Resources Mitigation and Management Plan. 

 

 As noted above, the February 26, 1996 Cultural Resources Mitigation and 

Management Plan (“Cultural Plan”) was prepared by Puget Sound Power & Light 

Company (now, Puget Sound Energy or “PSE”) as part of the relicensing of the 

Snoqualmie Falls Hydroelectric Project by the Federal Energy Regulatory Commission 

(“FERC”).  The Cultural Plan states that it was based on a review of literature 

anthropology and archaeology review, cultural resources field surveys and 

consultations “at length” with representatives from the State of Washington and the 

Tulalip Tribes, Yakama Nation and Snoqualmie Tribe, among others.  The Cultural 

Plan is intended to mitigate potential impacts of the PSE hydroelectric project 

relicensing on the Snoqualmie Falls Traditional Cultural Property.   

 

 The Cultural Plan is implemented by a Programmatic Agreement (“PA”) among 

PSE, FERC, the Advisory Council on Historic Preservation (“ACHP”) and the agency 

that is now known as the Washington Department of Archaeology and Historic 

Preservation (“DAHP”).  The Tribes, including the Snoqualmie Tribe, were invited to 
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sign the PA, but declined.  The PA, and by reference, the Cultural Plan, are a condition 

of PSE’s hydropower relicense.  See FERC Order Issuing New License, June 29, 2004 

at Article 419, pp. 50-51 (attached).  

  

 The Cultural Plan attempts to evaluate the existence or extent of any then-

current religious practices at Snoqualmie Falls.  Cultural Plan at 30-31.  It notes the 

dearth of evidence of current religious practices until the Snoqualmie Tribe announced 

its public opposition to the FERC hydropower relicensing, and joined with the Church 

Council of Greater Seattle for three very publicized ceremonies to call attention to the 

Tribe’s opposition to the PSE project.  Id. at 30.  The Cultural Plan notes that when the 

Snoqualmie Tribe described its traditional, revitalized and contemporary religious 

practices in an extensive, 1986 report to the Bureau of Indian Affairs, the Tribe made 

no mention of Snoqualmie Falls.  Id. at 31.  In addition, the Plan notes that at least one 

recent study (Larson 1988) indicated that religious practices, if any, tended to vary by 

individual, and were held in private location different than Snoqualmie Falls.  Id.  And, 

a then-more recent study (Tollefson and Abbott, 1993) was unreliable due to its 

reliance on self-reporting and failure to distinguish between more the public protest 

ceremonies and prior contemporaneous religious practice.  The Cultural Plan 

summarizes Tollefson and Abbott’s conclusion about the Falls’ importance to the 

Snoqualmie Tribe as one of “cultural importance.”  Id. 

 

 The Cultural Plan also details consultation efforts with Native American Tribes, 

including Tulalip Tribes, Snoqualmie Tribe, and Yakama Nation.  Cultural Plan at 

Section 4.2, pp. 37-41.  Comments of the Snoqualmie Tribe made during this 

consultation are attached to the Plan as Appendix B.  Cultural Plan at 40.   

 

 With respect to Snoqualmie Tribe concerns, the Cultural Plan identifies 

Snoqualmie Tribe concerns about the Falls’ aesthetics (mist, rainbow, sound of falling 

water), concerns about cumulative impacts of development in the vicinity of the Falls, 

and the Tribe’s stated intention to use the then-potential listing of the Falls’ Traditional 

Cultural Property as a basis to oppose FERC relicensing.  Cultural Plan at 40-41.  

Neither the body of the Cultural Plan nor the Snoqualmie Tribe specific concerns 

(Appendix B) indicate ongoing Snoqualmie tribal member religious practices at the 

Falls or concern for the impact of power generation on any religious practices.   

 

 To the extent that the Snoqualmie Tribe indicated concern about particular areas 

around the Falls, the Tribe indicated their desire to discourage people from visiting the 

base of the Falls, or the south side of the river adjacent to the Falls.  Cultural Plan at 39, 

at App. B, Table B-1.  The Plan notes, however, that the Puget Power Project would 

retain one recreational element – a trail – “which the Snoqualmie believe would slow 

the movement of tourists through the Falls area.”  The Cultural Plan also cites Professor 

Tollefson’s 1991 statement that “the Snoqualmie view the Project buildings and 

structures near the rim of the Falls as more of an annoyance than as an obstacle to their 

traditional cultural use of the Falls.”  Cultural Plan at 44.  
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D. Snoqualmie Indian Tribe’s 2019 Acquisition of the Salish Lodge & Spa at 

Snoqualmie Falls.  

    

 On October 31, 2019, the Tribe closed its $125 million acquisition of the Salish 

Lodge & Spa from the Muckleshoot Indian Tribe.  The Snoqualmie Tribe’s purchase 

included the acquisition of 45 acres of property immediately north of SR 202, on which 

the Muckleshoot Tribe had acquired the rights to develop a conference center, 

restaurant, spa and additional hotel rooms.  See Special Warranty Deed dated October 

29, 2019 and Real Estate Excise Tax Affidavit Nos. E3018331 and E3018332 

(attached).  The Snoqualmie Tribe’s purchase resulted in the termination of the Lodge 

explanation development project.  See Letter dated October 31, 2019 from Muckleshoot 

Tribal Council Chair Jaison Elkins to Mayor Matt Larson (attached).  

 

 Located immediately adjacent to the Snoqualmie Falls, the Salish Lodge boasts 

several conference rooms, decks and balconies that immediately overlook the Falls, 

providing the Tribe, tribal members and their guests private access to the Falls.  See 

https://www.salishlodge.com/meeting_space.php  

and https://www.salishlodge.com/rooms.php.  (Excerpts of these websites, with photos, 

are attached).  Ownership of the Lodge & Spa provides the Tribe the ability to reserve 

use of the Lodge exclusively for tribal purposes, for example, to hold Tribal general 

membership meetings or ceremonies or, if the Tribe prefers, to close the Lodge to the 

public entirely on days and times of the Tribe’s choosing.   

 

 The Snoqualmie Tribe comment letter to Ecology is dated December 19, 2019, 

a month-and-half after the Snoqualmie Tribe’s purchase of the Salish Lodge & Spa.  

Curiously, the Letter entirely omits mention of the Tribe’s ownership of the Salish 

Lodge, or the control of access to Snoqualmie Falls that ownership provides.  

 

III.  City of Snoqualmie Shoreline Master Program. 

 

 The City’s Shoreline Master Program (“SMP”) was prepared in accordance with 

applicable statutes and regulations, namely, Ch. 90.58 RCW and Ch. 173-27 WAC.   

 

 RCW 90.58.020 articulates the state policy underlying our state’s Shoreline 

Management Act, and requires that in adopting local SMPs, local governments must 

grant preference to certain uses, including uses that “[i]ncrease public access to publicly 

owned areas of the shorelines” and “[i]ncrease recreational opportunities for the public 

in the shoreline.”  See also WAC 173-26-176.  This use preference is further articulated 

by additional principles, planning requirements and standards for enhanced shoreline 

public access, as articulated in WAC 173-26-221(4).  The SMA does call for balancing 

use preferences, in priority order, including preservation of the natural character of the 

shoreline and protection of shoreline resources and ecology, but the SMA does 

unquestionably require local government SMPs to increase public access to, and public 

recreational opportunities in, the shoreline.   

 

https://www.salishlodge.com/meeting_space.php
https://www.salishlodge.com/rooms.php


7 

 

 Consistent with these standards, the City of Snoqualmie’s SMP includes public 

access, recreation, and shoreline use and modification elements.  As required by the 

SMA, the Snoqualmie SMP also includes shoreline regulations.  The SMP 

acknowledges that public access to Snoqualmie Falls already exists – on private land:   

 

The privately-owned Snoqualmie Falls Park within the 

Hydropower Environment, owned by Puget Sound Energy, 

also affords public access. An estimated two million people 

visit the park annually, where they can view Snoqualmie 

Falls from the upper Park’s walkways and overlooks, or 

follow a hiking trail to the river just downstream of the 

Falls where Puget Sound Energy provides direct public 

access for kayakers and other recreation users. 

 

Importantly, the SMP does not call for increasing public access to Snoqualmie Falls.  

Where the SMP calls for enhancement of existing visual public access, it does so only 

on publicly owned land.  See SMP at 14, Public Access Goal 1, Policy 1 (“Preserve and 

enhance existing visual public access to the riverfront areas at publicly owned parks 

and open space properties along the Snoqualmie River”); see also Policy 2.  The land 

adjacent to Snoqualmie Falls is privately owned – by the Snoqualmie Tribe, and Puget 

Sound Energy.  

 

 As noted above, and critically important with respect to the Snoqualmie Tribe’s 

comments -- the SMP does not call for increased physical public access at Snoqualmie 

Falls.  Instead, the SMP notes that the greatest opportunity to enhance public access to 

the shoreline “lies in a connected system of publicly accessible riverfront trails and 

viewing platforms, comprising of a looped riverwalk corridor on both banks of the 

Snoqualmie River.”  SMP at 13.  The SMP goals and policies go on to explain that 

development of that trail / viewing platform network should occur “between the SR 202 

Bridge on the north and west and Meadowbrook Bridge on the south and east.” See 

SMP at 14 (Public Access Goal 2; PA G2 Policy 1).  That segment of the Snoqualmie 

River is upstream of and away from Snoqualmie Falls. 

 

 The SMP’s Recreation Element goals and policies are to the same effect.  That 

is, to the extent they call for enhanced recreation near the Snoqualmie River, they call 

for recreation in the most minimal way, via a network of pedestrian trails and platforms 

designed to provide visual public access, and even those opportunities would be located 

upstream of the Falls, between the Falls and the Meadowbrook historic district.  SMP at 

16, Recreation Goal 1, Policy 7.  

 

 In summary, the Snoqualmie SMP’s Public Access and Recreation Elements’ 

goals and policies are perfectly consistent with Shoreline Management Act 

requirements.  They also do not call for intensification of uses, public access or tourism 

development at Snoqualmie Falls.  Instead, to the extent the SMP calls for enhanced 

public access, it generally emphasizes visual public access from pedestrian (not 
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motorized) trails and viewing platforms, located upstream and away from Snoqualmie 

Falls rather than at the Falls itself, as the Tribe comment letter argues. 

 

 The SMP’s Shoreline Use and Modification Element also contains goals and 

policies intended as a framework for the SMP’s regulations.  These goals and policies, 

too, are protective of the Falls.  The goals and policies legitimately call for uses within 

the Hydropower Environment “to be consistent with any Federal Energy Regulatory 

Commission (FERC) license.”  SMP at 22, Shoreline Use Goal 7.  This is perfectly 

appropriate, because federal preemption caselaw prevents the City’s SMP from 

disallowing uses affirmatively permitted by a FERC license.1 

   

 Similarly, the SMP’s goals and policies call for accommodation of tourists and 

visitors at the Falls, but again, this is appropriate.  The SMP recognizes that the Falls 

already receive 2 million visitors annually, and maintenance and improvement of the 

public access facilities at the Falls is a condition of the PSE hydropower FERC license.  

See Order Issuing New License at 16-17, paras. 42-43; at 49-50, Article 417 (attached).  

 

 Nothing in the Shoreline Use and Modification Element goals and policies calls 

for increasing tourists and visitors to the Falls, however.  To the contrary, the SMP is 

protective of the Falls.  Shoreline Use and Modification Goal 6, Policy 4 states: 

 

Preserve the existing undeveloped character of the Snoqualmie 

Falls viewshed and protect adjacent riverfront areas from any 

future development in the Hydropower Environment unless 

specifically required as a condition of a Federal Energy Regulatory 

Commission license. 

 

SMP at 22-23.  Additional policies call for prohibition of new non-water oriented uses 

except when allowed by a FERC license for the Snoqualmie Falls hydroelectric facility, 

and when such uses do not conflict with or limit opportunities for water oriented uses or 

where there is no direct access to the shoreline.  SMP at 23; SU G6-P6.  Other policies 

require new development to include environmental cleanup and restoration of the 

shoreline, and when redevelopment does occur, for visual and physical public access to 

be maintained while adhering to appropriate standards for signage, site planning, 

screening, architectural design, and maintenance of natural vegetative buffers.  Id. at 

SU G6-P7.   

 

 
1  California v. FERC, 495 U.S. 490 110 S.Ct. 2024, 109 L.Ed.2d 474 (1990) (FERC hydropower license 

preempted state water resources control board permit with higher minimum stream flow levels than 

FERC license); Sayles Hydro Associates v. Maughan, 985 F.2d 451, 454-56 (1993) (FERC hydropower 

license preempted state water board permit process);  Mega Renewables v. Shasta County, 644 F.Supp. 

491, 498-99 (E.D. Cal. 1986)(FERC hydropower license preempted county hydropower licensing 

process). 
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 In sum, like the Public Access and Recreation Elements, the Shoreline Use and 

Modification Element goals and policies protect Snoqualmie Falls.  They do not call for 

increasing tourism or visits to the Falls.  

 

IV. The SMP Does Not Illegally Infringe Upon the Exercise of Religion by 

Snoqualmie Tribe Members.  

 

 The December 19, 2109 Letter asserts that the City’s SMP will “result in a 

dramatic increase in tourist use of the Snoqualmie Falls area, which will impermissibly 

burden Snoqualmie tribal members’ free exercise of religion.”  Letter at unnumbered 

page 4.  The SMP does no such thing.  Consequently, the Letter’s claim is without 

factual or legal merit.  

 

 With respect to the facts, the Letter alleges that the SMP will: 

 

facilitate a dramatic increase in the number of visits to 

Snoqualmie Falls (though no estimate of additional visitors 

is provided) through the enhanced “Public Access” 

provisions.  (SMP at 13-15).  Such increased use of the 

Falls will further degrade their natural and spiritual 

integrity. 

 

Letter at 4.  The letter does not point to any text within the SMP to support its claim of 

increased visits.  That is because there is none.  

 

 As discussed in Section III above, the SMP goals and policies do not call for an 

increase in visits to Snoqualmie Falls, or facilitation of an increase in visits, or even 

enhanced public access to the Falls.  To the extent the SMP goals and policies call for 

enhanced public access, they call only for enhancement of existing, visual public access 

– and even then, only at publicly-owned existing riverfront parks and open space 

properties.  See SMP at SMP at 14, Public Access Goal 1, Policies 1 and 2.  Where the 

SMP calls for increased shoreline physical access, the SMP goals and policies clearly 

call for such access only through a looped pedestrian trail network away from and 

upstream of the Falls, between the SR 202 and Meadowbrook bridges.  SMP at 14 

(Public Access Goal 2; PA G2 Policy 1).  And the 1996 Cultural Plan, on which the 

Letter relies, discusses the Snoqualmie Tribe’s previous endorsement of a pedestrian 

trail near the Falls, “which the Snoqualmie believe would slow the movement of 

tourists through the Falls area.”  Cultural Plan at 44.   

 

 The Letter also claims that “the goals of the SMP will result in replacing the 

sacred and pristine nature of the Falls with an ever more crowded, noisy and 

commercialized tourist attraction.”  Letter at 4.  This claim is also inaccurate: the Falls 

are not “pristine.”  The Salish Lodge & Spa – owned by the Tribe – is perched at the 

edge of the rock rim immediately adjacent to and above the Falls and the plunge pool.  

The Lodge has a gift shop inside it, as well as a separate gift shop located a short walk 
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away, near the PSE-owned Falls viewing platform.  As beautiful as they are, the Falls 

are not “pristine”; rather, they are already accompanied by commercial lodging and 

tourist-related gift facilities owned and operated by the Snoqualmie Tribe.  According 

to the 1996 Cultural Plan, upon which the Letter relies, “the Snoqualmie views the 

Project buildings and structures near the rim of the Falls as more of an annoyance than 

as an obstacle to their traditional cultural use of the Falls.”  Cultural Plan at 44.  

 

 Nor do the SMP polices call for an increase in such tourism-related commercial 

facilities.  To the contrary, SMP polies are protective of the Falls; Shoreline Use and 

Modification Goal 6, Policy 4 calls for shoreline uses to: 

 

Preserve the existing undeveloped character of the Snoqualmie 

Falls viewshed and protect adjacent riverfront areas from any 

future development in the Hydropower Environment unless 

specifically required as a condition of a Federal Energy Regulatory 

Commission license. 

 

SMP at 22-23 (emphasis added).   

 

 The Letter also incorrectly argues that, “unlike a church, the Tribe cannot close 

the doors to the Falls in order to hold a religious ceremony in quiet seclusion. . . .”  

Letter at 4.  The Salish Lodge boasts a number of private guest rooms as well as 

conference facilities, complete with balconies located immediately adjacent to the 

Snoqualmie River or immediately above the Falls.  (See Salish Lodge & Spa website 

excerpts, attached).  These Lodge facilities provide unparalleled proximity literally on 

top of the Snoqualmie River and the Falls.  Such proximity is not available to any 

member of the public whose access to the Falls themselves is limited to a visit to the 

PSE-owned visual observation deck located several hundred feet away.  By virtue of its 

ownership, the Tribe can at any time of its choosing utilize any of the Salish Lodge & 

Spa private guest or conference rooms for the tribal meeting or ceremony of the Tribe’s 

choosing.   

 

 Also erroneous is the Letter’s claim that “increased use of the Falls will likely 

compel Tribal members to abandon the Falls as a place of religious practice. . . .”  

Letter at 4.  This statement only implies that religious practices might be occurring, 

without actually saying so.  But significantly, nowhere does the Letter indicate that the 

Tribe – or even any tribal member – currently uses the Falls for religious worship.  The 

Letter is devoid of any evidence whatsoever of religious practices occurring at the 

Falls.  The Letter contains no affirmative, declarative statement that religious worship 

occurs at any regular interval at the Falls, or even at all.  And, the Letter is 

unaccompanied by supporting declarations from tribal members about their individual 

religious practices at the Falls.   

 

 Moreover, the two documents cited in the Letter – the 1996 Cultural Plan and 

the National Register of Historic Places Registration Form -- focus on the cultural 



11 

 

importance of the Falls, not its status as a place of religious practice.  See Section I 

above.  The Cultural Plan attempted to evaluate the existence or extent of any then-

current religious practices at Snoqualmie Falls, but ultimately concluded that recent 

documented services were held only as part of a protest against FERC hydropower re-

licensing; that when (in 1986) the Snoqualmie Tribe described its traditional, 

revitalized and contemporary religious practices to the Bureau of Indian Affairs the 

Tribe made no mention of Snoqualmie Falls; and that one, then-recent study (Larson 

1988) indicated that religious practices, if any, tended to vary by individual, and were 

held in private in a location different than Snoqualmie Falls.  Cultural Plan at 30-31.    

 

 In sum, the Letter’s claim of constitutional violation presupposes the existence 

of some religious practices at the Falls upon which the SMP might infringe.  The Letter, 

however, simply does not demonstrate the existence of any such practices, nor in any 

way explains how the actual language of the SMP might infringe upon them.    

 

 Even if the necessary factual predicates -- religious practices at the Falls, SMP 

provisions directly increasing tourism and development – did exist, the Tribe’s claim 

lacks legal merit.  And, the Snoqualmie Tribe’s claim about Snoqualmie Falls has 

already been rejected by federal courts.  

 

 In Navajo Nation v. U.S. Forest Serv., 535 F.3d 1058 (9th Cir. 2008), the Ninth 

Circuit Court of Appeals established the parameters governing a federal claim that a 

governmental action impermissibly burdens the free exercise of religion.  A federal 

statute, the Religious Freedom Restoration Act, provides that the government “shall not 

substantially burden a person’s exercise of religion even if the burden results from a 

rule of general applicability” unless the government “demonstrates that application of 

the burden to the person (1) is in furtherance of a compelling governmental interest; 

and (2) is the least restrictive means of furthering that compelling governmental 

interest.” 42 U.S.C. § 2000bb–1(a)–(b).   

 

 In Navajo Nation, the Ninth Circuit held that, in order to state a claim for 

impermissible burden on religion, a plaintiff must first establish that a governmental 

action “substantially burdens” the plaintiff’s “exercise of religion.”  535 F.3d at 1069.  

The Court held that “a “substantial burden” is imposed only when individuals are 

forced to choose between following the tenets of their religion and receiving a 

governmental benefit or [are] coerced to act contrary to their religious beliefs by the 

threat of civil or criminal sanctions.”  Id. at 1070.   

 

 In Navajo Nation, the Court was faced with a claim that the use of recycled 

wastewater to make artificial snow and for fire suppression, for a proposed expansion 

of the SnowBowl ski area covering only 1% of the San Francisco Peaks, constituted an 

impermissible substantial burden on the plaintiff tribes’ religious exercise.  The Court 

rejected the claim, holding that “the sole effect of the artificial snow is on the Plaintiffs’ 

subjective spiritual experience,” that is, “the presence of the artificial snow on the 

Peaks is offensive to the Plaintiffs’ feelings about their religion and will decrease the 
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spiritual fulfillment Plaintiffs get from practicing their religion on the mountain.”  

Navajo Nation, 535 F.3d at 1063.  The Court explained that, “under Supreme Court 

precedent, the diminishment of spiritual fulfillment—serious though it may be—is not a 

“substantial burden” on the free exercise of religion.”  Id. at 1070. 

 

 Applying these standards, the Ninth Circuit has also rejected the Snoqualmie 

Tribe’s own claims about Snoqualmie Falls.  In Snoqualmie Tribe v. FERC, 545 F.3d 

1207 (2008), the Ninth Circuit held that FERC’s issuance of a license renewal for the 

Puget Sound Energy hydropower facility located at Snoqualmie Falls did not constitute 

a substantial burden on the Tribe’s exercise of religion.  In rejecting the Snoqualmie 

Tribe’s claim, the Court held:  

 

The Tribe’s arguments that the dam interferes with the ability of 

tribal members to practice religion are irrelevant to whether the 

hydroelectric project either forces them to choose between 

practicing their religion and receiving a government benefit or 

coerces them into a Catch–22 situation: exercise of their religion 

under fear of civil or criminal sanction. After reviewing the 

voluminous record in this case, we have not found any evidence 

demonstrating that Snoqualmie Tribe members will lose a 

government benefit or face criminal or civil sanctions for 

practicing their religion. We therefore hold that substantial 

evidence supports FERC’s decision relicensing the project and that 

it does not impose a substantial burden under RFRA on the tribal 

members’ ability to exercise their religion, as we have defined 

substantial burden in Navajo Nation. 

 

545 F.3d at 1214-15 (emphasis added).  

 

 Other federal courts within the 9th Circuit have applied the law similarly.  See, 

e.g., La Cuna de Aztlan Sacred Sites Protection Circle Advisory Comm. v. Dept. of 

Interior, 2014 WL 12597035 (C.D. Cal. 2014) unreported, at 3-6 (approval of solar 

project did not put Plaintiffs to a choice between obtaining a government benefit -- 

Project site access -- and abandoning their religious precepts, and therefore Project’s 

alleged restriction of access to sacred sites and objects did not constitute impermissible 

substantial burden on exercise of religion).   

 

 Here, the Snoqualmie Tribe cites not only the Religious Freedom Restoration 

Act, but also the American Indian Religious Freedom Act (AIRFA) and the 

Washington Constitution.  Letter at 4.  Regardless of the statute or constitution cited, 

the result is the same:  the claim lacks legal merit.   

 

 First, the U.S. Supreme Court has ruled that the AIRFA does not create a cause 

of action or any judicially enforceable individual rights.  Lyng v. Nw. Indian Cemetery 

Protective Ass'n, 485 U.S. 439, 455 (1988).  Furthermore, an agency complies with 
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AIRFA if, in the decision-making process, it obtains and considers the views of Indian 

leaders, and if, in project implementation, it avoids unnecessary interference with 

Indian religious practices.  Wilson v. Block, 708 F.2d 735 (D.C. Cir. 1983).  The City 

has already obtained and considered the Snoqualmie Tribe’s views, expressed in the 

form of several comment letters, and the City made changes to the SMP in response to 

the Tribe’s comments.  Moreover, the City’s implementation of the SMP will not 

interfere with the Tribe’s exercise of its religious rights, because the SMP itself does 

not call for any specific actions at the Falls other than recognition of conditions 

required by any applicable FERC license.  AIRFA provides no basis for an attack on 

the City’s SMP. 

 

 Second, the legal standard for a claim of violation of Article I, Section 11 of the 

Washington Constitution is the same as a claim under the RFRA.  A plaintiff claiming 

violation of a state constitutional right to exercise religion must show a sincere belief 

whose exercise is substantially burdened by a governmental restriction.  City of 

Woodinville v. Northshore United Church of Christ, 166 Wn.2d 633, 642-43 (2009).  

Slight or minimal burdens are not enough.  Id.  This is the same standard that applies to 

claims under RFRA, where a plaintiff must demonstrate the sincere exercise of religion 

that is “substantially burdened” by a government action.  Navajo Nation, 535 F.3d at 

1070. 

  

 In Snoqualmie Tribe v. FERC, the Tribe’s RFRA claim failed because the Tribe 

could not show that the FERC approval of the hydropower license would cause 

Snoqualmie Tribe members to lose a government benefit or face criminal or civil 

sanctions for practicing their religion.  Snoqualmie Tribe, 545 F.3d. at 1214-15.  

Similarly, here, the City’s SMP does not cause Snoqualmie Tribe members to either 

lose a government benefit or face criminal or civil sanctions for practicing their 

religion.  It is not enough for the Letter to claim, at page 4, that alleged increased 

tourism will “likely compel Snoqualmie tribal members to abandon the Falls as a place 

of religious practice. . . .”  The Tribe would need to demonstrate that the SMP either 

causes tribal members to lose a governmental benefit or face a “Catch 22” choice 

between civil and or criminal sanctions, on the one hand, and practicing their religion, 

on the other.  The Letter does not allege that the SMP provisions have either result. 

 

 In fact, as demonstrated above, the SMP has no effect whatsoever on 

Snoqualmie Tribe practices at the Falls (if any), because the SMP goals and policies do 

not do what the Tribe claims:  they do not call for, or facilitate, increased tourism at the 

Falls.  Instead, the SMP provisions merely acknowledge existing FERC permit 

conditions in place at the Falls, while also protecting the Falls and its viewshed.  SMP 

at 16; see also Order Issuing New License at 49-50, Article 417 (requiring plan for 

construction of improvements for recreation and public access at Snoqualmie Falls, 

including public restrooms, parking lot improvements, and a trail for public access to 

lower observation deck).  Any SMP goals/policies calling for enhanced shoreline public 

access discuss visual public access only, at existing publicly-owned sites, or call for 
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physical access in the form of a pedestrian trail network located away from and 

upstream of the Falls, between the SR 202 and Meadowbrook bridges.   

 

 At the end of the day, the Letter’s allegations about the City’s SMP are more 

like those rejected by the Ninth Circuit in Navajo Nation.  The Snoqualmie Tribe has 

stated its preference for a “pristine” environment in the vicinity of Snoqualmie Falls, 

with what the Letter refers to as “adequate flows, clean water and protected views.”  

Letter at 4.  To the extent that these conditions affect tribal religious practices – and the 

Letter does not identify any actual practices – the Letter’s comments are a complaint 

about the potential for diminishment of spiritual fulfillment which — serious though it 

may be — is not a “substantial burden” on the free exercise of religion.  Navajo Nation, 

535 F.3d at 1070.   

 

 The presence of existing development should also not be forgotten.  The 

Snoqualmie Tribe owns one of the two existing tourist draws at the Falls – the Salish 

Lodge & Spa.  The Lodge provides the Tribe and its members the best, direct, physical 

proximity to the Falls, as well as beautiful, private spaces available for religious or 

other gatherings at the Tribe’s discretion.  Lodge ownership, and control over the pace 

of hotel bookings, also provides the Tribe some of the control the Letter claims the 

Tribe lacks over the level of tourist traffic.    

 

 V.  Conclusion. 

 

 As noted at the outset of this memorandum, the City respects and appreciates 

the importance of Snoqualmie Falls to the Snoqualmie Indian Tribe.  This importance is 

reflected, in part, in the designation of the Falls TCP on the National Register of 

Historic Places, and in the discussion of the Falls in the Registration Form and the 1996 

Cultural Plan.  The City’s SMP recognizes this importance in multiple ways, including 

by discussing the Falls TCP explicitly, in the Shoreline Inventory and Characterization 

that is Appendix D to the SMP.   

 

 The City’s SMP does not, however, call for or facilitate an increase in tourism 

to the Falls, as the Tribe’s Letter contends.  Even if it did, as a matter of law the SMP 

does not infringe on Snoqualmie Tribe members’ rights to the exercise of religion, 

regardless of how those rights are considered protected under various federal statutes or 

the Washington Constitution.    

 

 For these reasons, as well as those set forth in the City’s separate comment 

response matrix, the Department of Ecology should promptly approve the SMP. 


