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INTRODUCTION

The Department of Ecology (Ecology) Findings and Conclusions (presented herein as
Attachment A), including reference to Attachment B (Required and Recommended
Changes), provide the factual basis for Ecology’s decision on the Town of Pe Ell (Town)
comprehensively updated Shoreline Master Program (SMP) and periodic review
amendment. This document is divided into three sections: Findings of Fact regarding the
amendment history and the review process; Conclusions of Law; and Decision and
Effective Date.

Overall Timeline

Because the amendment involves several years of actions by both the Town and Ecology, a
timeline summarizing major events is below:

2011- The Town enters into a grant agreement with Ecology and procures consultant
services for technical assistance. Develops shoreline use analysis, public participation
plan, and a draft restoration plan.

2013- Local SMP development and public engagement begins.
2015- Town adopts comprehensively updated SMP but does not submit to Ecology.

2019- Efforts are renewed and the Town opts to combine the comprehensive update and
the required periodic review efforts for process efficiency.

2021- The Town holds a comment period and hearing on the periodic review amendment.

2023- The Town holds a comment period and hearing on the combined SMP
comprehensive update and periodic review.

2023- The Town Council adopts an ordinance adopting the proposed SMP and authorizing
staff to forward it to Ecology for State review. Ecology finds the submittal complete in
September.

2023- Ecology holds a state comment period and sends a summary of comments received
to the Town.

2024-The Town submits to Ecology a response to comments.

2024- Ecology shares preliminary findings on the locally adopted SMP with the Town,
including draft recommended and required changes. The Town reviews and provides input
on wording of some changes to Ecology.
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FINDINGS OF FACT

Brief description of proposed amendment

The Town of Pe Ell has submitted a comprehensive update to their Shoreline Master
Program (SMP) for review and approval by Ecology to comply with the Shoreline
Management Act (SMA) at RCW 90.58.080(2) and the SMP Guidelines (Guidelines) at Part
Il of WAC 173-26. The submitted SMP is intended to satisfy both the statutory
requirements of RCW 90.58.080(2)(a)(iv) to comprehensively update the Town’s SMP, and
the periodic review requirements of RCW 90.58.080(4)(b)(iii). Ecology’s review and
decision combine the final review of both the past due comprehensive SMP update and the
periodic review. Additional reports, and supporting information and analysis as noted
throughout this document, were considered by Ecology during combined review of the
Town’s comprehensive SMP update and periodic review.

The updated SMP contains locally tailored shoreline management policies, regulations, an
environment designhation map, administrative provisions, and regulations protecting
critical areas to manage shoreline development throughout the Town’s shoreline areas.
The Town completed the SMP comprehensive update and periodic review using the
standard review process of WAC 173-26-100.

Need for amendment

The Town of Pe Ellis located in the western portion of Lewis County approximately 23 miles
west of the City of Chehalis, along Highway 6 which follows the Chehalis River. The Town is
located adjacent to the east bank of the Chehalis River. The SMP applies to approximately
two miles of Stowe Creek and the Chehalis River — a shoreline of statewide significance —
and associated shorelands.

The Town of Pe Ell currently manages shorelines under an SMP originally adopted in 1974,
approved by Ecology as the regional Lewis County Shoreline Master Program established
by the County. The existing SMP no longer reflects current science regarding protection of
shoreline resources. This SMP update is also needed to address current conditions and
land use patterns that have changed over the past 50 years and to provide consistency
between the updated SMP and the environmental protection and land use management
policies and practices provided by the Town’s Critical Areas Ordinance, Comprehensive
Plan, and Flood Management Plan.

The Town’s comprehensive SMP update began in 2011 and was not completed within the
update schedule identified in the SMA at RCW 98.58.080((2)(a)(iv). The original deadline for
completion of the Town’s comprehensive SMP update was June 30, 2014. Further, RCW
90.58.080(4)(b)(iii) requires the Town complete a periodic review of their SMP on or before
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June 30, 2021. Therefore, the proposed amendment is needed to comply with both
statutory requirements for a comprehensive update and a periodic review of the Town’s
SMP. The comprehensive update is intended to ensure that the Town’s SMP manages
shorelines of the state consistent with the SMP Guidelines adopted by Ecology at WAC
173-26, as amended. The periodic review is intended to bring the Town’s SMP into
compliance with the SMA or implementing state rules that have been added or changed, to
ensure that the SMP remains consistent with other local land use management policies
and regulations provided by the Town’s Comprehensive Plan, and to incorporate any
revisions deemed necessary to reflect changes in local circumstances, new information,
or improved data.

SMP provisions to be changed by the amendment as proposed

The Town’s updated SMP will entirely replace the existing original 1974 SMP. The updated
SMP regulates activities and development along the Town’s shorelines using a system of
two (2) shoreline environment designations (SEDs), each containing designation criteria,
purpose statements, and management policies:

e Urban Conservancy

e Aquatic

These designations tailor the provisions for use, modification, and development based on
shoreline conditions. The updated SMP establishes standard shoreline setbacks based on
the SED and type of activity, requirements for vegetation management, and includes
mitigation requirements for unavoidable impacts. The updated SMP also regulates critical
areas located within shoreline jurisdiction by adopting the Lewis County critical areas
ordinance (CAQ), Lewis County Municipal Code Chapter 17.38, by reference with specific
exceptions to ensure SMA compliance. Beyond the minimum 200 feet from the ordinary
high-water mark, floodway and 200 feet of contiguous floodplain, the Town has opted not
to extend shoreline jurisdiction to include critical area buffers or the full floodplain. The
updated SMP supports water-oriented uses, protects shoreline resources, promotes
public access, and recognizes private property rights.

Comprehensive update history

Local review process

The Town initiated the local planning process in the fall of 2011 by entering into a grant
agreement with Ecology (Grant #G1200038) and procuring consultant services for
technical assistance. The consultant helped draft and prepare a public participation plan,
draft SMP, shoreline use analysis, and draft restoration plan.
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The Town completed remaining grant deliverables including preliminary drafts of the
shoreline inventory and characterization report and shoreline jurisdiction maps, Shoreline
Environment Designation (SED) rationale, SMP submittal checklist, and Cumulative
Impacts Analysis (CIA). A Citizen Advisory Committee (CAC) was formed which included
Pe Ell residents owning property adjacent to the Chehalis River. The Town convened a
public meeting in 2013 to discuss shoreline priorities in the SMP. A draft SMP was revised
in 2014 and presented at a second public meeting with CAC members in attendance in
addition to presenting the draft CIA and Restoration Plan. A Planning Commission meeting
and public hearing were held on May 15, 2014. Grant #G1200038 closed September 30,
2014.

The Town prepared a comprehensive update adoption package and made review
documents available at Town Hall. The Town issued a GMA 60-Day Notice of Intent to
Adopt Amendments on January 12, 2015, inviting state agency comments. Submitted
documentation provided by the Town shows a State Environmental Policy Act (SEPA)
Determination of Non-Significance (DNS) was issued January 31, 2015. Town Council
considered the proposed SMP amendment and made a motion to adopt the SMP. With
passage of Ordinance No. 535 on March 17, 2015, Town Council authorized staff to
forward the proposed SMP amendment with related technical background documents to
Ecology for review and approval. However, the locally adopted SMP was not submitted to
Ecology at that time.

Transition to periodic review

In 2019, Ecology grant funds became available to the Town for completion of their periodic
review, required on or before June 30, 2021, per RCW 90.58.080(4). The Town and Ecology
agreed to combine the delayed comprehensive update and the periodic review and
entered into a grant agreement (#SEASMP-1921-ToPeEl-00075). As summarized in the
following section, the Town conducted a periodic review of, and developed amendments
to, the locally adopted SMP.

Periodic review amendment history

Local review process

The Town chose to use the standard process set forth in WAC 173-26-100 to conduct a
periodic review of the locally adopted SMP.

The Town implemented the previously prepared public participation program to inform,
involve, and encourage participation of interested persons and private entities, Tribes, and
applicable agencies having interests and responsibilities relating to shorelines, in
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accordance with WAC 173-26-090(3)(a). A consultant hired by the Town developed draft
documents.

Scope of the periodic review amendment

The Town used Ecology’s checklist of legislative and rule amendments to review
amendments to Chapter 90.58 RCW and department guidelines that had occurred since
2007 and determine if additional SMP amendments were needed to maintain compliance
in accordance with WAC 173-26-090(3)(b)(i). The Town reviewed changes to the
comprehensive plan and development regulations to determine if the shoreline master
program policies and regulations remained consistent with them in accordance with WAC
173-26-090(3)(b)(ii). Lastly, the Town considered whether to incorporate any SMP
amendments needed to reflect changed circumstances, new information or improved data
in accordance with WAC 173-26-090(3)(b)(iii).

A handful of additional amendments to the locally adopted SMP were proposed as a result
of the periodic review checklist, including updating substantial development cost
thresholds, revising the definition of ‘development’, updating permit filing procedures,
clarifying exceptions to local review, clarifying the scope and process for conducting
periodic reviews, and adding a permit exemption for retrofitting existing structures to
comply with the Americans with Disabilities Act.

In addition to the changes made as a result of the periodic review checklist, additional
amendments to the draft SMP were proposed as a result of changes made to other local
codes or planning documents, including clarifying how the lateral extent of shoreline
jurisdiction is determined, clarifying whether residential multifamily should be allowed or
prohibited, and revising language addressing annexations should they occur in shoreline
jurisdiction.

Local comment period and hearing

The Town published notice of a public hearing and comment period specific to the periodic
review amendment in the Chronicle newspaper on June 8, 2021, inviting comments by June
22,2021. The Town also mailed notices to interested parties. The Town conducted a public
hearing on June 22, 2021. Three verbal comments were received from citizens. One citizen
asked if there were any changes made to state environmental requirements for private
property owners regarding stream or wetland buffers. The Town consultant replied that he
was not aware of any changes to buffer requirements. Two citizens expressed concern
about the ability to build new structures within buffers. The Town did not make further
changes as a result of these comments. No other testimony was received, and no
comments were received from Tribal governments.
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The Town engaged Ecology staff and Ecology provided preliminary review of the draft SMP
amendment. Following the close of the public comment period, no further progress was
made on the amendment until 2023 due in part to the Covid-19 pandemic and availability
of the Town’s consultant.

Final local adoption - combined periodic review / comprehensive update

The effort to complete the SMP comprehensive update and periodic review amendment
was renewed in 2023. The Town reviewed the updated 2021 periodic review checklist and
made changes to the SMP based on the checklist. The Town prepared a draft SMP
amendment and made review documents available to the public at Town Hall.

The Town issued a GMA 60-Day Notice of Intent to Adopt Amendments on March 2, 2023,
inviting state agency comment. The Town received one comment from the Washington
Geological Survey (WGS) Washington Department of Natural Resources (DNR) on March 3,
2023. The comment focused on replacing the term “qual area” with “geologically
hazardous areas” and revising the definition for a qualified professional engineer or
geologist. The commentor also suggested visiting the WGS Geologic Information Portal
website. The Town made changes to relevant sections in the SMP to include the definition
for a qualified professional and reinstate the term “geologically hazardous areas.”

The record shows the Town completed a SEPA checklist and issued a SEPA Determination
of Non-Significance (DNS) for the proposed amendment on March 17, 2023.

The Town Council reviewed the SMP and held a public comment period from April 4 to 18,
2023, and conducted a public hearing on April 18, 2023, in accordance with WAC 173-26-
100(1). The record shows notice of the Council hearing was published in the Chronicle on
April 4, 2023. Notice was also mailed to interested parties. The Town’s notice to
stakeholders and interested parties clearly identified that the proposed amendments were
subject to both the comprehensive update and periodic review amendment process.

The Town accepted public comments on the proposed SMP during the public hearing. A
verbal comment was received from one resident. The commentor expressed interest in the
SMP update process and questioned whether the 200 ft. shoreline buffer is different from
the 150 ft. stream buffer and expressed concern that property owners would not be able to
build on their properties. The Town consultant responded that the 200 ft. measurement is
from the ordinary high water mark, and any construction would be considered by the Town
on an individual project level. No other testimony was received, and no written comments
were received.
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OnJune 6, 2023, Town Council repealed Ordinance No. 535 and adopted Ordinance No.
579, approving the SMP and authorizing staff to forward the proposed SMP to Ecology for
formal review and approval.

Final submittal and state comment period

The Town’s final submittal was received by Ecology for review on June 28, 2023, with
additional materials submitted on August 11, 2023. The submittal was verified as complete
on September 27, 2023. This began Ecology’s formal review and decision-making process
pursuant to WAC 173-26-120.

At the conclusion of our formal review, Ecology’s Director must decide to approve the
amendment as submitted, approve it with required and/or recommended changes, or deny
approval.

State comment period

In compliance with the requirements of WAC 173-26-120, Ecology held a public comment
period on the Town’s proposed SMP comprehensive update and periodic review. The
comment period began on October 30, 2023, and continued through December 4, 2023.

Interested parties were notified using both mail and email. Notice of the state comment
period was distributed to state and Town-identified interested parties on October 23, 2023.
Ecology sent separate notice and an invitation to consult government-to-government to
the Cowlitz Indian Tribe, the Confederated Tribes of the Chehalis Reservation, and the
Quinault Indian Nation. Our notices identified that the SMP update is intended to satisfy
the statutory requirements of RCW 90.58.080 to comprehensively update and periodically
review the Town’s SMP. Notice of the comment period, including a description of the
proposed SMP and the authority under which the action is proposed along with the manner
in which interested persons may obtain copies and present their views, was also provided
on Ecology’s website.’

Comments received

One comment letter from Washington Department of Fish and Wildlife (WDFW) was
received during the state comment period. In accordance with WAC 173-26-120(2)(e),
Ecology summarized WDFW’s comments and sent them to the Town for response on
December 6, 2023. The Town prepared written responses to the comments and provided
them to Ecology on January 18, 2024. The comment letter focused on SMP policies related
to protection of riparian habitat and preservation of native vegetation. Key points in the

" https://ecology.wa.gov/water-shorelines/shoreline-coastal-management/shoreline-coastal-
planning/state-approved-shoreline-master-programs/pe-ell
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letter are summarized below along with the Towns responses and Ecology’s
considerations:

e WDFW recommended deleting or revising several vegetation conservation policies
and regulations to strengthen requirements to maximize retention of native
vegetation and ensure replacement, when necessary, is adequate to compensate
for impacts of development. The Town shared WDFW’s concern for protecting the
ecological functions of the riparian buffer and agreed to revise certain relevant
sections as suggested. The Town noted that it would like to see all vegetation that is
removed, including non-native species, replaced to ensure the continued
functioning of the riparian buffer and avoid cumulative impacts. Regarding the
WDFW comment letter’s recommendations for strengthening requirements to
protect native vegetation, we agree that the SMP could benefit from these
modifications and have included recommended changes to address these
comments in Attachment B (see Attachment B, Rec 9-13).

e WDFW recommended incorporating components of PHS Riparian Ecosystems,
Volume 2: Management Recommendations, including defining riparian buffers
based on Site Potential Tree Height (SPTH) with a minimum of 100 ft. and adding a
definition and scientific citation for SPTH. The Town responded that it underwent a
rigorous process to complete the Shoreline Inventory and Characterization Report
(Gray and Osbourne. Inc. 2014) as a foundational step in developing SMP policies
and regulations, including the shoreline buffers, consistent with the SMA. The Town
pointed out that the SMP provides use-specific regulations to ensure no net loss of
shoreline ecological functions. The Town stated that this approach is consistent
with the policy of the SMA and applicable guidelines. Ecology finds that the Town
relies on a table for dimensional criteria in the SMP, which refers to critical area
buffers in the Critical Areas Ordinance (CAO). However, when the Town
incorporates the 2018 Lewis County CAO by reference, the new CAO regulations
will no longer provide buffers for Type S? (formerly Type 1, shoreline) waterbodies.
Shoreline buffers that are located and defined in the CAO will now have to be
defined in the SMP. Since the Town’s CAO does not consider Type S buffers within
the context of the SMP, Ecology proposed buffer widths based on an analysis of the
Town’s Inventory and Characterization Report, current Lewis County Buffers, and
the 2018 Lewis County CAO. Ecology met with the Town to discuss and finalize the
proposed buffers, noting that they would be subject to all other requirements and
provisions of critical area buffers. Ecology concluded that the proposed buffers,

2Water typing based on Washington State Department of Natural Resources (DNR) classification system of streams and
other water bodies. Type S= Streams and waterbodies designated “shorelines of the state” as defined in chapter
90.58.030 RCW.
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including required changes provided within Attachment B, will maintain no net loss
of ecological function and are consistent with shoreline vegetation conservation
principles [WAC 173-26-221(5)(b)] and the requirement that SMP provisions be
sufficient in scope and detail to ensure correct implementation of SMA and SMP
policies [WAC 173-26-191(2)(a)(ii)(A)]. Ecology included these proposed buffers as
required changes in our decision; see the section below entitled Summary of issues
identified by Ecology as relevant to our decision and Attachment B for a discussion
of these changes.

Ecology finds that the Town considered comments consistent with WAC 173-26-100(3)
and finds that no other amendments to the SMP are necessary in response to comments.

State review of the SMP submittal package

The proposed comprehensive update and periodic review amendment were reviewed for
consistency with the policy of RCW 90.58.020 and the SMP Guidelines at WAC 173-26.
Below are some highlighted components of the submittal package.

Inventory and Characterization (WAC 173-26-201)

Documentation of current shoreline conditions is a key part of the SMP development
process and meeting the requirement to address the no net loss standard of the SMP
Guidelines (WAC 173-26-186). The Pe Ell Shoreline Inventory and Characterization Report
(ICR) was developed in 2014 to document existing shoreline conditions and help inform the
development of the Town’s SMP, including environment designations, policies, and
regulations. A portfolio of 16 maps depicted features of the physical environment,
biological resources, land use and altered conditions, channel migration zone, and FEMA
floodway areas (see Figure 1).

The ICR divided the Town’s shorelines into two “assessment units” to evaluate differences
between the discrete shoreline areas of the Chehalis River and Stowe Creek.

Assessment Unit 1 (Chehalis River) contains the entire east bank and a small section of the
west bank and shoreline of the Chehalis River, located on the western boundary of the
Town’s limits. This unit contains 5,700 feet of river shoreline and a major bridge crossing
for SR 6. Land use is currently residential but retains some characteristics from previous
agricultural land use. The total shoreline unit is 30 acres. Assessment Unit 2 (Stowe Creek)
contains both banks of the creek for approximately 2,000 feet upstream and east of its
confluence with the Chehalis River. The total shoreline area is 35 acres and is zoned
residential.
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Figure 1. FEMA Floodway Map from Town’s Inventory and Characterization Report, Appendix B Map Portfolio.
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For each assessment unit, the ICR characterized ecological conditions including critical
areas, assessment unit functions, and restoration opportunities. Each assessment unit
was given a functional score of low, low/moderate, moderate, moderate/high, or high for
four major function categories identified in Ecology’s guidelines: hydrologic, hyporheic,
shoreline vegetation, and habitat. Human disturbance was also summarized by
assessment unit, with parcel-scale data summarizing structural setbacks, depth of
vegetation, impervious surface coverage, and overwater structures.

The ICR also characterized land use conditions by assessment unit, including current land
use, water-dependent and water-related uses, and future land use. Since the 1980’s there
has been a gradual shift in Pe Ell from employment centered on producing timber
products, to agriculture and a broader service-oriented economy; however, the economic
base remains resource-oriented. All privately owned properties within shoreline
jurisdiction are residential in nature with some larger agricultural tracts of land located in
the northern part of Town and east of the eastern Town boundary. The areas in both
Assessment Units 1 and 2 have residential zoning designations. The ICR determined that a
shoreline environment designation of Urban Conservancy would be most appropriate for
shoreline areas because although they are partially developed, they retain important
ecological functions and have the potential for development that is compatible with
ecological restoration. The ICR described how the Town adopted Lewis County’s CAQO in
2005, which restricted development within 100 feet of the Chehalis River and Stowe Creek.
Over 50 percent of the residential development within shoreline areas has a buffer of 100
feet or more in both Assessment Units 1 and 2.

Finding: Ecology finds that the ICR adequately inventoried and analyzed the current
conditions of the shorelines located in the Town. The report synthesized existing
information and was used to inform the SMP update as well as provide a basis for future
protection and restoration opportunities within the Town’s shoreline jurisdiction. Ecology
finds the report is consistent with the requirements of WAC 173-26-201(3)(c) and (d).

Shoreline Jurisdiction & Environment Designations (WAC 173-26-211)

Shoreline waterbodies in Pe Ell include Stowe Creek and the Chehalis River, a Shoreline of
Statewide Significance.

The minimum extent of shoreline jurisdiction is defined in RCW 90.58.030(2). SMP Section
2 establishes the shoreline jurisdiction within the Town as the minimum allowed:
shorelands located within 200 feet of the ordinary high water mark (OHWM), designated
floodways and contiguous floodplain landward 200 feet from such floodways, and
associated wetlands. The Town is not extending shoreline jurisdiction to include buffers
necessary to protect critical areas which extend beyond the minimum extent of shoreline

110f 24



Attachment A: Findings and Conclusions
Town of Pe Ell SMP Comprehensive Update and Periodic Review

jurisdiction. These critical area buffers are currently and will continue to be regulated by
the Town’s Critical Areas Ordinance rather than the SMP.

Local governments are required to classify shoreline areas into Shoreline Environment
Designations (SEDs) based on the existing use pattern, biological and physical character of
the shoreline, and the goals and aspirations of the community as expressed in the
comprehensive plan. The Inventory and Characterization Report is used to determine the
relative degree of impairment and biophysical capabilities and limitations for individual
shoreline reaches. Based on this assessment, along with consideration of anticipated
future development, zoning, and other regulatory overlays, jurisdictions may apply the
designation criteria provided in WAC 173-26-211 or develop their own tailored designation
criteria.

The updated SMP establishes two (2) SEDs at Section 2: Urban Conservancy and Aquatic.
Each designation includes a purpose statement, designation criteria, and management
policies, consistent with WAC 173-26-211. Section 7 includes two tables that identify
allowed uses and modifications, maximum impervious surface, OHWM setback, and
height standards by SED.

The mapped designations, illustrated in SMP Appendix A, are based upon and implement
the designation criteria provided in Section 2. Ecology identified one required change to
Section 2 that clarifies what is within shoreline jurisdiction and therefore regulated under
the SMP to help improve implementation (see Attachment B, REQ-1).

Finding: Ecology finds that, subject to the required change in Attachment B, the Town’s
SMP defines shoreline jurisdiction consistent with the Act and the record sufficiently
documents the basis for assigning shoreline environment designations. For each
environment designation, the SMP includes a purpose statement, designation criteria, and
management policies as required by WAC 173-26-211(4)(a).

Shorelines of Statewide Significance (WAC 173-26-251)

RCW 90.58.020 specifically calls out Shorelines of Statewide Significance (SSWS) for
special consideration, declaring that “the interest of all of the people shall be paramount
in the management” of these shorelines. The Shoreline Guidelines in WAC 173-26-251
require that local master programs recognize the specific use preferences identified in the
SMA and provide for “optimum implementation” of the statutory policy. This is done by
providing SMP provisions that implement: (a) statewide interest, (b) preserving resources
for future generations and (c) giving preference to uses identified in RCW 90.58.020.

Within the Town, the Chehalis River is designated as a Shoreline of Statewide Significance.
Section 5 of the SMP establishes goals and policies for these shorelines consistent with
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RCW 90.58.020. Shoreline parcels on the Chehalis River include three publicly owned
parcels, eight undeveloped Single-Family Residential (SFR) parcels, 14 developed SFR
parcels, and four parcels containing manufactured homes. The Town’s shorelines are
forested in many areas, and the high bank of the Chehalis River located in the northern part
of the Town has discouraged developing property directly adjacent to the river. Over 50
percent of the properties next to the river in the southern section of town are still
undeveloped within or directly adjacent to shoreline buffer areas. Shoreline jurisdiction
along the Chehalis River contains approximately 30 acres which support the State Priority
Habitat Species of Chinook and Coho Salmon, Coastal Cutthroat Trout, Steelhead Trout,
Spotted Owl, and Roosevelt Elk.

Finding: Ecology finds that the SMP has accurately identified SSWS within the Town’s
jurisdiction, is consistent with RCW 90.58.020 and WAC 173-26-251, and provides for
optimum implementation of the statutory policy.

General Master Program Provisions (WAC 173-26-221)

The SMP Guidelines in WAC 173-26-221 list general provisions that are intended to apply
broadly to all types of shoreline development regulated by SMPs. Pe Ell’s general
provisions are in SMP Section 6, Policies and Regulations. More specific shoreline use and
modification policies and regulations are located in Section 7, Uses and Activities Policies
and Regulations and Section 8, Shoreline Modifications Policies and Regulations. Section
6 includes subsections that address Environmental Impact Mitigation, Critical Areas and
Shoreline Vegetation Conservation, Public Access, Water Quality, Parking, Signage,
Historical or Cultural Resources, and Scientific or Educational Uses.

Critical Areas Protection. Shoreline critical areas provisions are found in SMP Chapter 6,
Critical Areas and Shoreline Vegetation Conservation, and address wetlands, fish and
wildlife habitat conservation areas, frequently flooded areas, geologically hazardous
areas, and critical aquifer recharge areas located in shoreline jurisdiction. Critical areas
regulations are incorporated by reference into the SMP from Chapter 17.38 of the Lewis
County Code, with SMA-tailored exceptions listed in SMP Section 6.

The SMP excepts some wetland provisions from application in shoreline jurisdiction to
ensure that all wetlands in shoreline jurisdiction are protected to meet no net loss.
Wetland provisions, with required changes, are consistent with the most current technical
guidance, including reliance on the federal delineation manual and Ecology’s 2014 Rating
System. Ecology identified four changes to the incorporation language required for
consistency with Ecology’s wetland guidance and the SMA (see Attachment B, REQ- 4
through REQ-6 and REQ-17).
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Flood Prevention and Flood Damage Minimization. Provisions address developmentin
floodplains and floodways, as well as regulations for flood hazard reduction measures
such as dikes, levees, and instream structures.

Public Access. Provisions are intended to protect both physical and visual shoreline access
and identify which types of shoreline developments require the provision of public access
consistent with WAC 173-26-221(4)(d). Provisions also include design standards for public
access when itis provided. Ecology identified one change required for consistency with
SMP Guidelines (see Attachment B, REQ-11).

Vegetation Conservation. Provisions ensure vegetation removal is the minimum necessary
to accommodate approved shoreline development, consistent with SMP mitigation
sequencing requirements. Selective pruning of trees for views, and removal of invasive
species or noxious weeds, is allowed. Ecology identified one change required for
consistency with the SMA (see Attachment B, REQ-8).

Dimensional Standards. The dimensional standards of SMP Section 7 establish provisions
for shoreline setbacks, height, and impervious surface to protect people, property,
shoreline views and ecological functions. Water-dependent structures and activities may
be located within the critical area buffer, but all other non-water dependent uses and
development must be located outside these protected areas. Ecology identified five
changes required for clarity and to ensure shoreline setbacks are protective of shoreline
ecological functions and for consistency with Ecology’s wetland guidance and the SMA
(see Attachment B, REQ- 7, 9, and 10 and REQ-12 and -13).

Finding: Ecology finds that, subject to required changes in Attachment B, the general
policies and regulations are consistent with WAC 173-26-221.

Shoreline Modifications (WAC 173-26-231)

The SMP Guidelines in WAC 173-26-231 define “shoreline modifications” as, “...generally
related to construction of physical elements such as a pier, floating structure, shoreline
stabilization, dredged basin, orfill...” and WAC 173-26-231(2)(b) establishes a general
principle that master programs should, “Reduce the adverse effects of shoreline
modifications, and as much as possible, limit shoreline modifications in number and
extent.” These shoreline modification principles and standards contained in WAC 173-26-
231 are reinforced through associated requirements for mitigation sequencing (WAC 173-
26-201(2)(e)) and the no net loss of shoreline ecological function standard (WAC 173-26-
186).

Pe EW’s SMP regulates shoreline modifications in Section 8, Shoreline Modifications
Policies and Regulations and the specific regulations in subsections that address Dredging
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and Dredge Disposal, Fill, Overwater Structures, Restoration and Enhancement, Shoreline
Stabilization, Breakwaters, Jetties, and Groins, Dikes, Levees, and Instream Structures.
Breakwaters, jetties, and groins are prohibited outright as are overwater structures
including docks, piers, and floats. Boating facilities are similarly prohibited. Regulations for
flood control works are in SMP Section 8, Dikes, Levees, and Instream Structures. Ecology
identified one required change to the proposed fill and excavation provisions and dredging
and dredge material disposal provisions required for clarity (see Attachment B, REQ-16).

Finding: Ecology finds that, subject to the required change in Attachment B, the shoreline
modification policies and regulations are consistent with WAC 173-26-231.

Shoreline Use Provisions (WAC 173-26-241)

The SMP Guidelines in WAC 173-26-241 are intended to both recognize existing uses and
ensure that future uses will be appropriately managed consistent with the underlying
policies of the SMA. Avoidance of use conflicts through coordinated planning and
prioritization of “preferred” shoreline uses is a primary tenet of the SMA (RCW 90.58.020).
Updates to local SMPs are intended to support these goals through development of
appropriate provisions, based on the type and scale of future shoreline development
anticipated within a particular jurisdiction.

Pe ElW’'s SMP regulates shoreline uses in SMP Section 7, Uses and Activities Policies and
Regulations, including specific regulations in Agriculture, Aquaculture, Commercial,
Industrial, Mining, Recreation, Residential, Transportation, and Utilities sections. Policies
for Shoreline Uses are found in Section 7. Aquaculture, boating facilities, forest practices,
industrial uses, solid waste disposal, and mining are prohibited outright.

Use Table. The Table of Uses and Activities by Shoreline Environment Designation, Table 1,
establishes use allowances by SED and Table 2, Regulations by Shoreline Environment
Designation establishes dimensional standards by SED and use. Setbacks range from 50-
150 feet for non-water-oriented uses and are up to 50 feet for water-oriented uses.

Commercial and Industrial Uses. The Town has no existing or future anticipated commercial
development and does not foresee commercial use in shoreline jurisdiction. Ecology
identified one recommended change and two required changes for consistency with the
Town’s underlying zoning regulations and use patterns, and for consistency with the use
preferences for commercial uses set forth in the SMP Guidelines (see Attachment B, REQ-
14 and REQ-15).

Residential Uses. Provisions address new residential development as well as
redevelopment or expansion of existing residential development. New residential lots and
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development must be designed and located to preclude the need for shoreline
stabilization, and to ensure no net loss of shoreline ecological functions.

Finding: Ecology finds that, subject to the required changes in Attachment B, the Town has
established a system of use regulations consistent with WAC 173-26-241 along with
related environment designation provisions that accommodate preferred and priority uses,
protect property rights while implementing the policies of the SMA, reduce use conflicts,
and assure no net loss of shoreline ecological functions.

Cumulative Impact Analysis (WAC 173-26-201(3)(d)(iii))

Addressing no net loss of ecological functions is a critical element in any SMP update.
Ecology rules require that, “Master programs shall contain policies and regulations that
assure at minimum, no net loss of ecological functions necessary to sustain shoreline
natural resources” (WAC 173-26-201(2)(c)). A Cumulative Impacts Analysis (CIA) is
intended to assess proposed SMP policies and regulations for compliance with SMP
Guidelines requirements, including no net loss of shoreline ecological functions. The Pe Ell
ClA was originally developed in 2014. The CIA evaluates existing conditions and reasonably
foreseeable future development against the protective provisions of the SMP to establish
whether the SMP will achieve no net loss of shoreline ecological functions through
implementation on a programmatic scale.

Future development, including single family residential development and public facilities
to provide public access to shoreline areas, could occur along the Chehalis River and
Stowe Creek Shorelines. Key protective provisions relevant to anticipated development
include SEDs, shoreline setbacks, critical area buffers and other protective provisions,
vegetation conservation standards, and requirements for residential development. New
uses and activities must demonstrate on an individual basis that proposed projects will
not resultin a loss of ecological functions. The CIA concludes that the proposed SMP is
expected to maintain existing shoreline functions within the Town of Pe Ell while
accommodating reasonably foreseeable future shoreline development.

Finding: Ecology finds that the Town’s Cumulative Impact Analysis (CIA) provides an
adequate examination of anticipated development and potential effects to shoreline
ecological functions per WAC 173-26-201(3)(d)(iii).

Shoreline Use Analysis (WAC 173-26-201(3)(d)(ii))

The ClA report described above, and the Shoreline Use Analysis and ICR analyze current
and future potential land uses and trends to address the SMP Guidelines requirement to
protect future shoreline development, identify potential use conflicts, and ensure
preference is given to water-oriented uses, particularly preferred uses that are unique to or
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dependent upon a shoreline location. The ICR considers current land use; zoning; property
ownership; future land use, including permitted actions not yet built; preferred and water-
dependent uses; and potential conflicts.

Finding: Ecology finds that the Town has adequately considered current patterns,
projected trends, SMA preferred uses, and the potential for use conflicts consistent with
WAC 173-26-201(2)(d) and (3)(d)(ii).

Restoration Plan (WAC 173-26-201(c) and (f))

Local governments are directed to identify restoration opportunities as part of the SMP
update process and to include policies that promote restoration of impaired shoreline
ecological functions (WAC 173-26-201(2)(c) and (f)). It is intended that local governments,
through the SMP, along with other regulatory and non-regulatory programs, contribute to
restoration by planning for and fostering such actions. These are anticipated to occur
through a combination of public and private programs and actions.

The Pe Ell Restoration Plan was developed in 2014. It builds upon the ICR, which identified
degraded areas, impaired ecological functions, and sites with the potential for restoration
opportunities. The Restoration Plan also identifies areas with potential restoration
opportunities, as well as appropriate restoration actions including planting of native
vegetation, removal or suppression of invasive plant species, removal of unnecessary
human-built structures, and placement of large woody debris.

The Town’s SMP includes restoration goals and policies in Section 5 that promote
restoration efforts and link restoration actions to the Restoration Plan. Section 8 contains
regulations specific to shoreline habitat and ecological enhancement projects, which are
permitted in all shoreline environment designations.

Finding: Ecology finds that the Restoration Plan is based on appropriate technical
information available during the SMP update and meets the requirements of WAC 173-26-
201(2)(c) and (f).

Periodic Review (WAC 173-26-090)

Pe Ellis required, on or before June 30, 2021, and every ten years thereafter, to review,
“and, if necessary, revise their master program” (RCW 90.58 (4)(b)(i). The purpose of this
review is to ensure the SMP complies with laws and guidelines that have been added or
changed since the most recent update, and for consistency with the Town’s
comprehensive plan and zoning regulations. The periodic review is also an opportunity to
address changed circumstances, new information, or improved data.
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To address the public notification requirements of WAC 173-26-090(3)(a), the Town and
Ecology provided notice to the public, interested parties and tribes during the 2023
adoption process. This notice included information that the periodic review was occurring
concurrent with the comprehensive update and that final adoption of the Pe Ell SMP would
conclude the formal periodic review requirement.

Finding: Ecology finds that, consistent with WAC 173-26-090, the Town of Pe Ell is required
to periodically review their SMP on or before June 30, 2021, and every ten years thereafter.
Ecology finds that the Town completed this review and appropriately modified its SMP to
address changes in requirements of the SMA and guidelines, as well as changes for
consistency with comprehensive plans, local regulations, and as deemed necessary to
reflect changed local circumstances, new information, or improved data.

Consistency review summary

Consistency with Chapter 90.58 RCW

The proposed comprehensive update and periodic review amendment has been reviewed
for consistency with the policy of RCW 90.58.020 and the approval criteria of RCW
90.58.090(3), (4) and (5). The Town has also provided evidence of compliance with SMA
procedural requirements for amending their SMP contained in RCW 90.58.090(1) and (2).

Consistency with applicable guidelines (Chapter 173-26 WAC, Part Ill)

The proposed comprehensive update and periodic review amendment has been reviewed
for compliance with the requirements of the applicable Shoreline Master Program
Guidelines (WAC 173-26-171 through -251 and -020, Definitions). This included review of
both the SMP Comprehensive Update Checklist and the SMP Periodic Review Checklist
which were completed by the Town.

Consistency with applicable shoreline permit administration provisions

The proposed comprehensive update and periodic review amendment has been reviewed
for compliance with the requirements of RCW 90.58.140 and WAC 173-27.

Consistency with SEPA Requirements

The Town submitted evidence of SEPA compliance for the comprehensive SMP update and
the periodic review amendment. A SEPA checklist and Determination of Non-Significance
(DNS) was issued on March 17, 2023. Ecology did not comment on the DNS.
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Other studies or analyses supporting the SMP amendment

Ecology reviewed the following supporting documents prepared by or for the Town in
support of the proposed comprehensive SMP update and periodic review:

e Shoreline Use Analysis addendum (2013)

e Town of Pe Ell Cumulative Impact Analysis (January 2014)

e Shoreline Inventory and Characterization Report (December 2014)

e Restoration Plan for Town of Pe Ell (December 2014)

e Comprehensive SMP Update Checklist (October 2015)

e Periodic Review Checklist (June 2021)

e Public Participation Plans (Draft PPP December 2011, January 2021)
e Lewis County Critical Areas Ordinances (2005 and 2018)

Summary of issues identified by Ecology as relevant to our decision

Based on Ecology’s review of the locally approved SMP for consistency with applicable
SMP Guidelines, review of supporting materials included in the Town’s submittal, and
consideration of issues raised during Ecology’s public comment period, several issues
remain relevant to Ecology’s decision. These issues address the following topics:

e |dentification of shoreline jurisdiction e Buffers and setbacks

e Projectreview tracking e Public access

e Nonconforming uses and structures e Commercial development
e (Critical areas regulations e Fill standards

e Vegetation conservation

The topics and associated specific issues, proposed changes, and Ecology’s rationale are
discussed below.

Identification of shoreline jurisdiction

Ecology identified one (1) required change for consistency with WAC 173-22-030(8),
definition of a stream. Ecology’s change clarifies what is within shoreline jurisdiction and
therefore regulated under the SMP. It also ensures correct implementation; as written itis
unclear where shoreline jurisdiction applies (see Attachment B, REQ-1).

Project review tracking

Ecology identified one (1) required change to the SMP’s administrative provisions.
Documentation of all project review actions and identification of a mechanism to review
changing conditions in shoreline areas is required by WAC 173-26-191(2)(a)(iii)(D). The
SMP lacks any provision to establish such a tracking and evaluation mechanism. Ecology’s
change inserts a new provision to address this omission (see Attachment B, REQ-2).
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Nonconforming uses and structures

Ecology identified one (1) required change for consistency with the permitting
requirements of the SMA in RCW 90.58.100 and WAC 173-27. The SMP contains a
provision that, as written, would circumvent the shoreline variance process. If an applicant
is in a situation where lot size prevents development of a nonconforming lot consistent
with the applicable buffer or setback requirements, they should seek relief from the
regulation through a shoreline variance. Ecology’s change adds a reference to the required
shoreline variance process (see Attachment B, REQ-3).

Critical areas regulations

Ecology identified four (4) required changes to the Town’s shoreline critical areas
regulations. The SMP in Section 6 incorporates by reference the 2005 Lewis County Critical
Areas Ordinance (CAO). WAC 173-26-221(2)(b) and (c) requires that local governments use
current scientific and technical information in developing critical areas provisions. In
conversations with Ecology, the Town indicated an intent to meet this requirement by
incorporating by reference the County’s 2018 CAO. Ecology’s changes update the SMP’s
incorporation language (see Attachment B, REQ-5), and replace the list of exceptions to
the 2005 CAO necessary for consistency with the SMA to a list relevant to the 2018 CAO
(see Attachment B, REQ-6). Additional changes clarify internal references to the SMP’s
critical areas regulations (see Attachment B, REQ-4 and REQ-17).

Vegetation Conservation

Ecology identified one (1) required change to the Town’s vegetation conservation
provisions. As drafted, this SMP provision allows for certain trees to be removed from the
buffer without compensatory mitigation, which may lead to loss of shoreline ecological
functions over time. Ecology’s change adds a requirement for replacement of loss
functions associated with removal of hazard trees within the buffer (see Attachment B,
REQ-8).

Buffers and setbacks

Ecology identified five (5) required changes to the Town’s buffer and setback provisions.
The SMP contains one set of provisions that regulates both critical area and shoreline
buffers. The SMP establishes “OHWM setbacks” in Table 2 with widths defined by use and
SED. As drafted, the SMP also refers to the incorporated CAO for definition of shoreline
buffer widths, but with an update to the 2018 Lewis County CAO which doesn’t contain
shoreline buffers, shoreline buffers must now be defined in the SMP. Ecology’s changes
combine use of “OHWM setback” and “shoreline buffer” and propose buffer widths based
on the Town’s ICR, current Lewis County buffers, and the 2018 Lewis County CAO (see
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Attachment B, REQ-7 and -12). An additional change replaces a zero-foot buffer for non-
water dependent recreational uses, consistent with WAC 173-26-201(2)(c) and (5)(b) (see
Attachment B, REQ-13).

The SMP’s shoreline buffer provisions define reduced shoreline setbacks for water-
oriented development relative to non-water-oriented setbacks to account for the need to
locate closer to the shoreline. The SMP also contains allowances for uses within shoreline
setbacks. In general, allowances for intrusions into shoreline setbacks must be minimized
to enable water-dependent uses and public access while ensuring the protections
provided by those setbacks. Ecology identified two changes that clarify and/or remove
allowances from within shoreline buffers, required for consistency with WAC 173-26-
201(2)(c), WAC 173-26-221(2)(a)(ii), and WAC 173-26-191(2)(a)(ii)(A) (see Attachment B,
REQ-9 and -10).

Public access

Ecology identified one (1) required change to the Town’s public access provisions. As one
of the central policy goals of the SMA, providing for public access is key to the balanced
and appropriate use of shorelines of the state. WAC 173-26-221(4)(d)(ii) and (iii) lists
shoreline developments and uses for which public access is required; these requirements
are missing from the SMP. Ecology’s change adds these requirements (see Attachment B,
REQ-11).

Commercial development

Ecology identified two (2) required changes to the Town’s commercial use provisions. As
drafted, the SMP allows for water-oriented commercial development within critical area
buffers. Only those developments that cannot exist without a location adjacent to the
water (i.e. water-dependent development) should be allowed in areas otherwise reserved
for ecological protection, such as critical area buffers. Developments unable to meet
buffer requirements must seek out a shoreline variance. Ecology identified a change to
clarify this; the change is necessary for consistency with the use preferences of the Act
(WAC 173-26-201(2)(d)) and the requirement that SMP provisions achieve no net loss of
ecological function (WAC 173-26-186(8)(b)) (see Attachment B, REQ-14).

WAC 173-26-241(3)(d)(i) allows for non-water-oriented commercial uses in shoreline
jurisdiction when the use is part of a mixed-use project including water-dependent uses,
and the use provides a significant (emphasis added) public benefit with respect to the
SMA, such as providing public access and ecological restoration. This same construction
is used in WAC 173-26-241(3)(d)(ii) in cases of severely limited navigability, implying that
either public access or ecological restoration alone does not constitute “significant”
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public benefit such that non-water oriented commercial uses should be allowed. Ecology
proposed a change to clarify this; the change is required for consistency with WAC 173-26-
241(3)(d)(i) (see Attachment B, REQ-15).

Fill standards

Ecology identified one (1) required change to the Town’s fill standards. WAC 173-26-
23(3)(a)(iii)(c) describes when fill waterward of the OHWM may be allowed. The SMP
includes this language as a policy but does not include regulatory language to clarify how
to implement it. Ecology’s change adds a matching regulation for consistency with WAC
172-27-191(2)(a)(ii) which requires that SMP regulations, “be sufficient in scope and detail
to ensure implementation of the Shoreline Management Act ... and local master program
policies" (see Attachment B, REQ-16).

Additional recommended changes

In addition to the required changes noted above, Ecology identified 43 recommended
changes intended to improve document clarity and aid implementation. These changes
are intended to provide the following improvements:

e (Consistent use of terminology

e Minimizing redundancy

e Re-wording to make regulations more explicit and clearer

e Providing courtesy reminders for topics on which the SMP is silent
e Incorporating suggestions from comments received

e Improving consistency with underlying zoning regulations

These recommended changes were prepared in collaboration with Town staff, and are
detailed further in Attachment B.

CONCLUSIONS OF LAW

After review of the complete record submitted and all comments received, Ecology
concludes thatthe Town’s proposed comprehensive SMP update and periodic review
amendment is consistent with the policy and standards of RCW 90.58.020 and RCW
90.58.090 and the applicable SMP guidelines (WAC 173-26-171 through -251 and -020
definitions).

Ecology concludes that the proposed amendment satisfies the criteria for approval of
amendments found in WAC 173-26-201(1)(c). This includes the conclusion that approval of
the SMP amendment will not foster uncoordinated and piecemeal development of the
state’s shorelines (WAC 173-26-201(2)(c)(i)) and will assure no net loss of shoreline
ecological functions will result from implementation of the amended master program
(WAC 173-26-201(2)(c)(iv) and WAC 173-26-186(8)).
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As stipulated in RCW 90.58.610, RCW 36.70A.480 governs the relationship between
shoreline master programs and development regulations to protect critical areas that are
adopted under chapter 36.70A RCW. Consistent with RCW 36.70A.480(4), Ecology
concludes that the proposed SMP meets the intent of the provision for providing a level of
protection to critical areas located within shorelines of the state that assures no net loss of
shoreline ecological functions necessary to sustain shoreline natural resources.

Ecology concludes that the Town has chosen not to exercise its option pursuant to RCW
90.58.030(2)(d)(ii) to increase shoreline jurisdiction to include buffer areas for critical
areas located within shorelines of the state and their shorelands. Therefore, as required by
RCW 36.70A.480(6), for those designated critical areas with buffers that extend beyond
SMA jurisdiction, those portions of the critical area buffer outside of shoreline jurisdiction
shall continue to be regulated by the Town’s critical areas ordinance. In such cases, the
updated SMP shall apply to the designated critical area and portions of their buffers
located within shoreline jurisdiction, but not the portion of the buffer area that lies outside
of SMA jurisdiction. All designated critical areas and their buffer areas located within
shoreline jurisdiction shall be regulated solely by the SMP.

Ecology concludes those SMP segments relating to shorelines of statewide significance
provide for the optimum implementation of Shoreline Management Act policy - RCW
90.58.090(5).

Ecology concludes that the Town has complied with the requirements of RCW 90.58.100
regarding the SMP amendment process and contents.

Ecology concludes that the Town has complied with the requirements of RCW 90.58.130
and WAC 173-26-090, and WAC 173-26-100 regarding public and agency involvement in
the SMP review and amendment process, including conducting public hearings, notice,
consultation with parties of interest and solicitation of comments from tribes, government
agencies, and Ecology.

Ecology concludes that the Town has complied with requirements of Chapter 43.21C
RCW, the State Environmental Policy Act.

Ecology concludes that the Town’s SMP submittals to Ecology, for both the
Comprehensive SMP update and the Periodic Review amendment, were complete
pursuant to the requirements of WAC 173-26-090, WAC 173-26-100, WAC 173-26-110, and
WAC 173-26-201(3)(a) and (h) requiring an SMP Submittal Checklist.

Ecology concludes that we have complied with the state’s procedural requirements for
review and approval of shoreline master program amendments as set forth in RCW
90.58.090, WAC 173-26-100, WAC 173-26-110, and WAC 173-26-120.

Ecology concludes the Town’s final legislative action will serve to complete the
comprehensive SMP update required by RCW 90.58.080(2).
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Ecology concludes that the Town has reviewed applicable state laws and rules adopted
since local adoption of the comprehensive SMP update. Ecology concludes the Town’s
final legislative action in completing the comprehensive SMP update required by RCW
90.58.080(2) will therefore also serve to meet the Town’s obligation to conduct a periodic
review of the SMP in accordance with RCW 90.58.090(4) and applicable state guidelines
(WAC 173-26).

DECISION AND EFFECTIVE DATE

Based on the preceding, Ecology has determined the proposed amendments
comprehensively updating the SMP are consistent with the policy of the Shoreline
Management Act, the applicable Guidelines and implementing rules, once required
changes set forth in Attachment B are accepted by the Town. Ecology has also determined
that the SMP could benefit from incorporation of the recommended changes identified in
Attachment B. The Town may choose to adopt some or all of the recommended changes in
Attachment B. Pursuant to RCW 90.58.090(2)(e), the Town must notify Ecology of the
approval or denial of the recommended changes.

As provided in RCW 90.58.090(2)(e)(ii) the Town may choose to submit an alternative to all
or part of the changes required by Ecology. If Ecology determines that the alternative
proposal is consistent with the purpose and intent of Ecology’s original changes and with
RCW 90.58, then we shall approve the alternative proposal and that action shall be the
final action.

Upon written receipt of the Town’s acceptance of Ecology’s required changes and decision
to include, propose alternative language, or reject Ecology’s recommended changes,
Ecology will take final action on this SMP comprehensive update and periodic review. The
comprehensively updated SMP will become effective 14 days from Ecology’s final action
letter approving the SMP, with all changes as accepted.
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