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Introduction

The Department of Ecology (Ecology) Findings and Conclusions (presented herein as Attachment A),
including reference to Required Changes (Attachment B, Attachment C), provides the factual basis for
our conditional approval of the Island County (County) Shoreline Master Program (SMP) periodic review
amendment. This document is divided into three sections: Findings of Fact regarding the amendment
history and the review process, Conclusions of Law, and Decision and Effective Date of the amendment.
Attachment B outlines Ecology’s identified required changes to the SMP amendment. Attachment C
addresses shoreline environment designation (SED) map changes.

Brief Description of Proposed Amendment

The County is undergoing a statutorily required periodic review of their SMP and has submitted
amendments to Ecology for review and approval. The County began their periodic review utilizing the
optional joint review process for SMP amendments, per WAC 173-26-104. The County received initial
determination of consistency with applicable laws and rules from Ecology on December 17, 2021.
Following receipt of the initial determination, the County made substantive changes to the draft
amendment. The County submitted their final draft amendment to Ecology on August 26, 2024. Due to
the substantive changes that occurred without public input, Ecology held a state comment period,
March 1-31, 2025, per WAC 173-26-100.

The County proposes amendments to bring the SMP into compliance with requirements of the Shoreline
Management Act (Act) or State Rules that have been added or changed since the County’s
comprehensive SMP update. This includes numerous changes to the SMP, as well as changes to the
Critical Areas Ordinance adopted by reference, and County Comprehensive Plan, to address changing
local circumstances and to address implementation challenges that have occurred since the
comprehensive SMP update completed in 2016.

The SMP periodic review amendment package includes changes adopted through Ordinance No. C-13-
24, PLG-004-24.

FINDINGS OF FACT

Need for amendment

The County’s comprehensive update to their SMP went into effect in 2016. This proposed amendment is
needed to comply with the statutory deadline for a periodic review of the County’s SMP pursuant to
RCW 90.58.080(4). The amendment will bring the SMP into compliance with requirements of the
Shoreline Management Act or state rules that have been added or changed since the SMP was
comprehensively updated; ensure the SMP remains consistent with amended comprehensive plans and
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regulations; and incorporate revisions deemed necessary to reflect changed circumstances, new
information, or improved data

Shoreline Master Program Structure

The County’s 2016 SMP is a hybrid of several documents. The goals and policies are in the shoreline
management element of the comprehensive plan, and the regulations are codified in the Island County
Code (ICC) Chapter 17.05A. The County proposes reorganizing the regulations and revising many of the
regulations for improved implementation.

The County’s SMP regulates shoreline uses and development along the marine waters around Whidbey
Island and Camano Island, several small lakes, as well as wetlands associated with these waterbodies.

SMP provisions to be changed by the amendment as proposed

Ordinance No. C-13-24, PLG-004-24

In addition to minor clerical changes to improve document clarity, formatting, re-organization, and
updates to references and citation, the following is a general description of substantive changes relevant
to the SMP per Ordinance No. C-13-24, PLG-004-24:

Comprehensive Plan
Updates to the Shoreline Element (Element 3) include removal of policies addressing marine climate

monitoring and development setback adjustments for potential sea level rise impacts. A new Sea Level
Rise policy was added to encourage education, use of current guidance, and monitoring impacts in
vulnerable coastal and shoreline residential communities.

Zoning Code, Chapter 17.03 ICC

The Zoning Code is codified in Title 17.03 of the ICC. Subsection 17.03.180.5.8 contained special
shoreline setbacks within the land use standards. The County removed the specific setbacks, deferring
to those outlined in the SMP. They include the requirement that when conflicts arise, the most
restrictive setback applies.

Shoreline Master Program
The SMP regulations are codified in Title 17.05A of the ICC. Substantive changes to these regulations are
summarized by topic as follows:

Shoreline Jurisdiction/Map

Updating Shoreline Jurisdiction Boundaries

The County commissioned a review of thirty-eight (38) sites where there is uncertainty regarding
shoreline jurisdiction. The “Shoreline Jurisdiction Mapping Update Narrative Memo” (prepared by The
Watershed Company, dated October 9, 2020) presents the results of that review. The County updated
their shoreline maps to reflect the findings of this review. The County applied the designation criteria in
ICC 17.05A.060 to determine the appropriate designation and the proposed designations are reflected in
the submitted map amendments.
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Shoreline Residential Historic Beach Community Mapping

The County also expanded the areas that are considered Shoreline Residential — Historic Beach
Community (SRHBC) by revising the definition for historic beach community and by revising the official
shoreline map. Areas designated as SRHBC have smaller shoreline buffers and setbacks than the
Shoreline Residential (SR) designation and a higher impervious surface allowance. In The proposed map
revisions include realignment of the SRHBC boundaries to better align with parcel boundaries, expansion
of the existing SRHBC to include more parcels, and the addition of new areas designated SRHBC.

Policies 003/17, 005/17, 001/19, 003/19, and Mutiny Bay — Request for Correction, November 2023
The amendment formally incorporates changes to SEDs previously made through policy determinations
or Board of Commissioner actions. Until recently, the County addressed inconsistencies in SEDs that
were brought to their attention, typically during development review, through such policies or Board
action. The County was unaware such changes required formal amendment of the SMP consistent with
the procedures of WAC 173-26-110.

Changes made through policy decisions 003/17, 005/17, 001/19, and 003/19 include:

e Policy 003/17 - Twenty (20) parcels located at Beverly Beach changed from Rural Conservancy to
Shoreline Residential.

e Policy 005/17 - Seventeen (17) parcels located on Race Road changed from Natural to a split SED
with the Natural designation over the steep slope and abutting estuarine wetland and a Rural
Conservancy designation from the top of the slope landward.

e Policy 001/19 — Twenty (20) parcels within the Surfcrest Beach community changed from
Natural to Rural Conservancy. The community opposed the change and upon further review, the
Island County Board of Commissioners determined that the SED change in Policy 001/19 is a
misapplication of the SED standards, and reverted the twenty (20) parcels back to the Natural
SED.

e Policy 003/19 - Twenty-nine (29) parcels located within the Useless Bay Beach Subdivision
changed from Rural Conservancy to a split designation with the Shoreline Residential
designation for the portion of the parcels on top of the bluff and Rural Conservancy for the area
on the slope down to the water.

Mutiny Bay — Request for Correction, November 2023
e Three property owners petitioned the Board of Commissioner’s to change the designation of
their lots within the Menlo Beach plat from Rural Conservancy to Shoreline Residential. They
provided documentation that their lots better align with the Shoreline Residential SED criteria.

17.05A.035
Caveat disclaimer.

Adds provision to encourage consultation with the County’s 2018 Sea Level Rise assessment and County
guidance prior to placement of structures in the shoreline setback or buffer.

17.05A.040
Shoreline Master Program.
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Adopts by reference, Chapter 17.02B ICC, Island County Critical Areas Ordinance. Wetland designation
criteria no longer apply to wetlands located within shoreline jurisdiction. The evaluation and protection
standards apply to all wetland types.

17.05A.050
Applicability.

Addresses periodic review checklist items 2017c and e.

17.05A.060
Shoreline environment designations and maps.

Clarify SEDs by assigning Rural Conservancy to previously undesignated shorelines and establishing a
clear process for resolving designation conflicts using state guidance and law rather than outdated
maps. Require formal SMP amendments for map errors. Remove parcel listings of SRHBC and defer to
the map overlay for the SR SED. Updates terminology used in the shoreline residential canal community
(SRCC) and SRHBC descriptions by removing the term “low-bank”.

17.05A.070
Definitions.

Expands this section by adding new terms relating to shoreline processes, water-dependent structures,
mitigation, flooding, infrastructure, nonconforming development, and recreational uses. Numerous
existing definitions are revised to improve clarity, consistency with state law, and alignment with
updated SMP provisions. Revised terms include, but not limited to, development, shoreline stabilization,
buffers, habitats, and permitting. Definitions for shoreline substantial development permit (SDP)
exemptions and wetland are removed, with wetland terminology addressed elsewhere in the code.

17.05A.080
Shoreline use classification.

Provides clarity and context regarding shoreline development classifications found in Table 1 — Shoreline
Use Classification Table. Updates Table 1 to clarify and expand residential uses by equating
manufactured and mobile home parks, adding floating on-water residences, and requiring shoreline
variances for certain single-family residential (SFR) expansion within shoreline setbacks. New and
revised footnotes establish permitting thresholds for water-related and water-enjoyment commercial
uses, aquaculture, and forest practices when they meet the definition of development.

Additional changes add boat lifts and covered moorage, limit their use to Shoreline Residential — Canal
Communities (SRCC) SED and clarify when vehicular routes, bridges, culverts, and transmission facilities
qualify as normal maintenance and repair versus conditional uses. Tidal and wave energy production
facilities are conditionally allowed when no feasible alternatives exist. Clarifies applicability of footnotes
for navigation aids, signage and canal community master plans.

17.05A.090
Shoreline use and development regulations.
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General Shoreline Development Standards (Subsection A)

Height increases above thirty-five (35) feet are allowed when required for FEMA compliance, excluding
replacement homes and protecting neighboring views. Land clearing, grading, filling, and drainage
alterations must be designed by a licensed professional. Subdivision standards now prohibit shoreline
modification and significant vegetation removal, protect ecological functions, and support intended
development without shoreline impacts. Residential subdivision density is limited to the more restrictive
zoning or SMP standard, and new lots require adequate buildable areas outside of critical areas and
their buffers. Dumping yard waste or debris into shoreline buffers, waters, or road ends is prohibited.

Mitigation, Cultural Resources, and Critical Areas Reorganization (Subsections B—H)

A new Mitigation Measures subsection consolidates avoidance, minimization, mitigation, bonding, and
location standards with updated Critical Areas Ordinance (CAO) citations. Critical areas provisions are
reorganized. New provisions give the County the authority to require cumulative impact studies. Limited
wetland and stream buffer modifications are allowed without a shoreline variance. Existing regulations
for geologic hazards, fish and wildlife habitat conservation areas (FWHCA), species of local importance,
and water types are relocated into new subsections. Changes include required biological site
assessments (BSA) within or adjacent to marine waters and increasing non-fish perennial streams (Type
Np) stream buffers to seventy-five (75) feet.

Shoreline Buffers, Setbacks, and Impervious Surface Limits (Subsection 1)

“Building setback” is renamed “shoreline setback,” and general exceptions are removed in favor of
variance or SMP allowances. Table 3 revisions clarify shoreline jurisdiction applicability, setback
calculations, impervious surface limits, and pervious material credits. Changes include an allowance for
fifteen (15) percent impervious surface on lots less than one acre in size, that were legally created prior
to the adoption of the SMA, in the Rural Conservancy SED. A new figure illustrates how to apply the
shoreline setback off the landward most, more protective buffer. SRHBC, common-line, and deviation
standards are clarified through new footnotes and a setback illustration. Buffer enhancement
requirements now apply only to shoreline buffers and align with revised enhancement provisions.

Development Affecting Shoreline Buffers and Setbacks (Subsection J)

The prior allowance for setback intrusion based on limited buildable area is removed.

New standards require buffer enhancement, impervious surface credits, and demonstration of no net
loss of ecological function. Clear requirements are added for development, replacement, and expansion
of residences within shoreline buffers and setbacks. Nonconforming lots may allow SFRs without
variance under strict size, mitigation, and buffer protection limits. Common-line reduction and setback
averaging procedures are expanded, clarified, and illustrated with revised figures.

Restoration Incentives, Buffer Enhancements, and Flood Hazard Reduction (Subsections K—=M, L)

Buffer reductions for restoration apply only to structures existing when shoreline armoring removal is
proposed. A new table defines when buffer enhancement is required based on development size and
impervious surface impacts. Credits are provided for early shoreline stabilization removal, and
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enhancement monitoring requirements are strengthened. Flood hazard standards exempt small-scale
measures, restrict new flood controls, and require geocoastal analysis below the ordinary high water
mark (OHWM).

Remaining Provisions and Shoreline Reports (Subsections 0—Q)

Public access and water quality provisions are renumbered without substantive changes.
A new lighting subsection establishes standards protecting shoreline ecology and neighboring
properties.

17.05A.095
Shoreline reports

This new section consolidates existing BSA and Habitat Management Plan information requirements and
clarifies that shoreline stabilization proposals require geocoastal analysis. The Planning Director may
waive BSA requirements for specified low-impact activities within shoreline buffers and shoreline-
associated critical area buffers, including repairs, maintenance, limited residential development,
utilities, research, invasive vegetation removal, habitat protection fencing, and minor trail work. A
demonstration-of-need requirement is added for shoreline stabilization proposals. The priority list of
shoreline stabilization alternatives is relocated to this section.

17.05A.100
Shoreline specific use regulations.

Aguaculture standards prohibit overwater shelters, limit structure height and visual impacts, and require
agency approval for chemical use. Beach access structures are limited to one per ownership, with
expanded distance allowances and size increases for residential or shared access. Moorage regulations
consolidate standards for docks, lifts, canopies, and buoys, adding limits, repair rules, and usage
prohibitions. Boating facilities restrict float plane bases near Natural and Rural Conservancy areas and
require studies for marinas.

Commercial uses allow home occupations and require non-water-dependent accessory uses landward of
the OHWM. Residential standards clarify lot calculations, subdivision allowances, flood restrictions, deck
regulations, and habitat review requirements. Removes the shoreline variance requirement for
residential development in areas subject to flooding. Standards address allowed expansion of existing
decks in the shoreline setback and does not include such allowances for expansions in the shoreline
buffer. New decks within marine and steep slope buffers are not allowed. New decks in the shoreline
setback require enhancement of the shoreline buffer. Remaining categories are renumbered without
substantive changes, and sign standards now reference zoning code requirements.

17.05A.110
Shoreline modification regulations.

Shoreline Stabilization (Subsection A)
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Table 5 is added to specify required reports by stabilization type, with footnotes clarifying definitions,
reviews, and waiver authority. Replacement of more than fifty percent (50%) of existing stabilization by
volume or value is no longer reviewed as new, but demonstration-of-need and alternatives analysis
remains required. New stabilization standards allow soft shoreline stabilization on motorized lakes.
Refine erosion threat demonstrations by removing basis of demonstration on a trend analysis of prior
rates of erosion. Allow stabilization on undeveloped lots when there is a demonstrated erosion threat to
a primary structure. Removes a prior allowance to stabilize undeveloped lots within SRCC SED when the
neighboring, adjacent lots on both sides have shoreline stabilization. Jetty and groin proposals require
demonstration of need through BSA and geocoastal analysis. Additional standards address habitat
impacts, sea level rise, documentation of existing stabilization, and design requirements for hard
structures. A new subsection establishes detailed standards for soft shoreline stabilization using
predominantly natural materials, with limited hard elements when necessary.

Shoreline Restoration and Beach Enhancement (Subsection B)

Beach enhancement proposals now require demonstration through geocoastal analysis to avoid adverse
littoral drift impacts on adjacent properties or habitats. BSAs are required to demonstrate protection of
spawning, nesting, and breeding habitats. Table 6 is added to outline permits and report requirements
for restoration projects within Urban Growth Areas.

Shoreline Vegetation Maintenance (Subsection C)

Updated to require native replanting after removal. Removal of non-native vegetation must be replaced
with native species at appropriate densities and include monitoring. Tree thinning is limited to prevent
ecological loss, except for documented hazard trees. New hazard tree standards require arborist
documentation, and chemical control methods must follow state agency guidance. Vegetation
maintenance in geologically hazardous areas may require geotechnical analysis.

Grading and Filling (Subsection D)

Fill is generally prohibited in special flood hazard areas, with limited exceptions for protection of critical
areas. Clearing and grading standards are established for residential construction activities.
Nonresidential building applications must identify existing trees, removals, and include a tree removal
plan. Property owners must obtain and provide required state and federal permits.

Breakwaters, Jetties, Groins, and Tide Gates (Subsection F)

Table 7 specifies report requirements and preferred alternatives for new or replacement tide gates and
breakwaters.

17.05A.130
Shoreline Master Program procedures.

Shoreline permit procedures now include mediation for OHWM disputes, with Ecology providing the
final determination. Exemptions are clarified as Type | or Type Il reviews, update WAC-consistency
criteria, and add Americans with Disabilities (ADA) compliance exemptions. Applicants must
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demonstrate infeasibility. Addresses checklist item 2015a, 2016a, 2017a, 2017c, 2017d, and 2019a. New
standards establish criteria for limited shoreline exemptions (SHE-LR), cumulative impact review,
shoreline variances affecting critical areas, and development moratoria. Review authority is clarified,
and SMP amendments take effect fourteen (14) days after Ecology’s final written action.

17.05A.140
Nonconforming development.

Burden of proof that a use or structure was lawfully established rests with the property owner. Provide
an exception to variance threshold for replacement of grandfathered factory-built home replacements
into prohibited areas. New standards govern rebuilding, relocation, expansion, or modification of
nonconforming structures after damage or redevelopment. Redevelopment must demonstrate no net
loss of shoreline ecological functions, hazards to people or property, and not increase inconsistency with
the SMP. Permit pathways are revised, requiring shoreline variances for residential expansions and
conditional use permits for nonconforming commercial uses.

17.05A.170
Conflict of provisions.

Written text controls in cases of discrepancy with illustrations, graphics, tables or maps.

17.05A.180
Effective date.

SMP shall take effect upon approval from Ecology.

Amendment History, Review Process

Initial Local Adoption Process

The County prepared a public participation program in accordance with WAC 173-26-090(3)(a) to
inform, involve and encourage participation of interested persons and private entities, Tribes, and
applicable agencies having interests and responsibilities relating to shorelines. The County maintained a
website! where documents related to the amendment were posted.

The County used Ecology’s periodic review checklist of legislative and rule amendments to review
amendments to chapter 90.58 RCW and department guidelines that have occurred since the master
program was last amended, and to determine if local amendments were needed to maintain compliance
in accordance with WAC 173-26-090(3)(b)(i). The County also reviewed changes to the comprehensive
plan and development regulations to determine if the shoreline master program policies and regulations
remain consistent with them in accordance with WAC 173-26-090(3)(b)(ii). The County considered
whether to incorporate any amendments needed to reflect changed circumstances, new information or
improved data in accordance with WAC 173-26-090(3)(b)(iii). The County consulted with Ecology and
solicited comments throughout the review process.

1 https://www.islandcountywa.gov/599/Shorelines
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On April 2, 2021, the County issued a State Environmental Policy Act (SEPA) Determination of Non-
significance (DNS) per WAC-197-11-340(2). The SEPA comment and appeal period closed on April 21,
2021. Affidavits of publication provided by the County indicate notice of the SEPA determination was
published on April 3, 2021, in the Whidbey News Times, and April 6, 2021, in Stanwood Camano News.
No comments on the SEPA threshold determination were received.

According to the record, the County provided a 60-day notice of intent to adopt amendments to
Washington State Department of Commerce on April 29, 2021, in accordance with RCW 36.70A.106 and
WAC 173-26-100(5).

Joint local/state comment period under WAC 173-26-104

The County and Ecology held a joint local/state 30-day public comment period on the proposed
amendment following procedures outlined in WAC 173-26-104. The comment period began on March
26, 2021, and continued through April 25, 2021. During which a joint public comment hearing was held
before the Planning Commission on April 12, 2021, to receive comments on the proposed draft.

The County provided notice to local parties, including a statement that the hearings were intended to
address the periodic review in accordance with WAC 173-26-090(3)(c)(ii) on March 19, 2021. Affidavits
of publication provided by the County indicate notice of the hearing was published on March 23, 2021,
in Stanwood Camano News, and March 24, 2021, in the Whidbey News Times, for the joint public
hearing.

Ecology distributed notice of the joint comment period to state interested parties and affected Tribes on
March 25, 2021. Ecology sent invitations to comment and consult Government to Government, as
necessary, to local Tribal governments including Jamestown S’Klallam Tribe, Lower Elwha Klallam Tribe,
Port Gamble S’Klallam Tribe, Samish Indian Nation, Stillaguamish Tribe, Suquamish Tribe, Swinomish
Indian Tribal Community and Tulalip Tribes. No Tribal comments or feedback was received.

Seventeen (17) people or organizations commented on the amendments during the joint comment
period. Seven (7) people or organizations commented on the amendments outside of the joint comment
period. Seventy-nine (79) distinct comments were received during the joint comment period and
thirteen (13) were received outside of the joint comment period. Agency comments were received from
the United States Navy, Washington Department of Natural Resources (DNR); Puget Sound Energy; as
well as comments from Island County’s Planning Commission and Island County’s Public Works
Department.

The County compiled these comments and prepared a comment summary and response matrix. The
summary demonstrates that the County considered all comments, and as a result made several changes
to the SMP amendment. Ecology reviewed the comments received along with the County’s responses
during our initial determination process and again as part of this state review process. Comments from
the public were broad in scope and included:

e Sea Level Rise (SLR) concerns and septic impacts
e Awareness that Naval Air Station Whidbey is exempt from the SMP
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e Application requirements for buoys from DNR

e C(larification regarding permitting for maintenance and repair of utilities

e (larification on the definition of dredging

e Interest in timing and review of SMP amendments

e Interest in more lenient or less costly requirements for certain environmental reports,
development in the floodplain, public infrastructure, and shoreline armoring

e Concerns regarding inconsistencies between text and figures and tables within the SMP

e SED change request for Surfcrest properties and along Goss Lake

e Interestin larger road setbacks on arterials

e Concerns related to shoreline plantings blocking views

e Concerns that only a non-project SEPA checklist was completed for the SMP amendment

e Arequest to allow expansion of non-conforming structures in buffers

Initial Determination of Consistency

After the joint local/state comment period and hearing, and consideration of the comments received,
the County submitted the proposed amendment to Ecology for initial review. Ecology is required under
WAC 173-26-104(3)(b) to provide the County with an initial determination of consistency with the policy
of the SMA and applicable rules.

The proposed SMP amendments were received by Ecology on June 30, 2021, for initial state review. The
public comments and justification for locally initiated items were not provided, and Ecology provided
the County with a letter of incomplete submittal on July 13, 2021. The remaining items were provided to
Ecology on October 20, 2021, and verified as complete on October 22, 2021. This began our review and
initial determination.

Ecology concluded that portions of the proposal were not consistent with applicable laws and rules and
provided a written statement describing the specific areas of concern and changes necessary. We
identified thirty-five (35) required changes on a variety of topics deemed necessary for consistency with
the SMA and SMP Guidelines. Ecology also identified eleven (11) recommended changes to improve
clarity of the proposed amendments.

After review by Ecology of the complete initial record submitted and all comments received, Ecology
determined that the County’s proposed amendments, subject to and including Ecology’s required
changes, are consistent with the policy and standards of RCW 90.58.020 and RCW 90.58.090 and the
applicable SMP guidelines (WAC 173-26-171 through -251 and -020 definitions). We issued our initial
determination of consistency to the County on December 17, 2021. Based upon this determination, we
advised the County to consider the issues we identified, and changes proposed prior to local adoption.
We concluded that if the issues identified within our required and recommended changes were resolved
prior to local adoption, we anticipated being able to approve this SMP Periodic Review amendment
upon formal submittal per WAC 173-26-110.

We also advised the County that if they continued to revise the SMP outside of the changes discussed in
the initial determination, substantive changes which are not related to public comments, may require
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re-noticing. At that time, Ecology suggested the County submit another version of the SMP after
incorporating all changes for a revised initial determination prior to the final local adoption of the SMP.

Final Local Adoption Process

The County updated the SMP to incorporate some of the changes in Ecology’s initial determination and
created alternative language they felt was consistent with the purpose and intent of remaining changes
provided by Ecology. The County’s Planning and Community Development department used the periodic
review amendment as an opportunity to further update, clarify, and reorganize some sections of the
SMP to improve its useability by the public.

During a local permit review process, the County received additional information on Deer Lagoon that
brought to light questions about regulatory extent of the shoreline jurisdiction, location of associated
wetlands, and the accuracy of SED maps. The County proposed removing the SMP SED Map contained in
Appendix A.

Washington Department of Fish and Wildlife (DFW) submitted comments to Island County on November
22, 2023. They offered suggestions to policy language to aid in clarity, implementation of the SMP and
DFW'’s best available science. DFW also provided suggestions for the County to address concerns
regarding sea level rise. The County did not produce a response to comment document for these
comments.

The final submittal also included another comment matrix which contains twenty-nine (29) distinct
comments from ten (10) people or organizations. The date ranges for these comments span between
December 14, 2023, to February 16, 2024. While these comments were received outside the joint public
comment period, Ecology reviewed the comments and the County’s responses?. The comments
primarily focus on concerns related to shoreline stabilization requirements, definitions, and SEDs.

The County also changed some SEDs through an internal interpretation along Surfcrest (northwestern
Whidbey, south of Deception Pass) without processing an amendment through Ecology. The
interpretation sought to revise several low-lying undeveloped parcels from Natural SED to Rural
Conservancy SED. The County also notified Ecology of other desired revisions after the initial
determination, in February 2023.

Ecology and the County met to discuss the new changes. Ecology informed the County that a conditional
approval and/or switch to a standard review process pursuant to WAC 173-26-100 may become
necessary since they made several substantive changes after the public comment period.

The County Board of Commissioners held a public hearing on February 6, 2024, and resolved to formally
adopt and transmit to Ecology for final review the revised amendments to Chapters 17.03 and 17.05A
ICC, Element 3 of the Comprehensive Plan, and the official shoreline map.

The County Commissioners passed Ordinance No. C-13-24, PLG-004-24 on August 13, 2024, approving
the draft amendments.

2 Portions of comments/responses cut off in table and the whole comment is not displayed.
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Final Submittal

Ecology received the final submittal from the County on August 26, 2024, and began reviewing for
completeness pursuant to WAC 173-26-110. On August 30, 2024, Ecology sent notice to the County that
the submittal was missing evidence of public notice and consultation and requested the County provide
the documentation so we may continue our review. The County provided the requested documentation
on September 26, 2024. Ecology determined the final submittal complete on October 30, 2024. The
County followed up their submittal with and exhibit (Exhibit E) explaining final SED changes on February
7, 2025.

Shift to Standard Review

As mentioned previously, the County made additional changes to the periodic review amendment after
the public comment period. As the changes were considered substantive by Ecology, we continued our
review under the standard process, consistent with WAC 173-26-100.

Ecology held a state public comment period, beginning on March 1 and continuing through March 31,
2025. Ecology distributed notice of the state comment period to state interested parties and affected
Tribes on February 21, 2025. Ecology sent invitations to comment and consult Government to
Government, as necessary, to local Tribal governments including Jamestown S’Klallam Tribe, Lower
Elwha Klallam Tribe, Lummi Nation, Nooksack Indian Tribe, Port Gamble S’Klallam Tribe, Samish Indian
Nation, Stillaguamish Tribe, Suquamish Tribe, Swinomish Indian Tribal Community, Tulalip Tribes, and
Upper Skagit Indian Tribe. No Tribal comments or feedback was received.

Comments received by Ecology

Ecology received twenty-nine (29) written comment letters. Ecology also received seven (7) comments
outside of the state public comment period. One member of the public visited Ecology at our Bellingham
Field Office to discuss their comments with us in person. Ecology considered these sentiments as
supporting information for the comments received during the comment period, as the same person
made comments during the official comment period and identified similar issues.

The comments we received addressed the following topics listed below:

e Support for changes

e SLR —risks, consequences, costs, and restrictions on adaptation to protect properties

e Revision to existing definitions and inclusion of new definitions

e Questions about changes to SEDs — consistency between SEDs and comprehensive plan —
specific SED change requests

e Increase opportunities to create public access

e Suggestions to improve tree protection standards

e Inconsistencies with adopted ICC 11.02, 11.03, and 17.02B

e Request for relief from bulk, dimensional and performance standards to allow for minor
development (i.e. decks, small recreational structures, beach access structures) — impossible to
predict need for shoreline stabilization or flood control measures over 100-year life span of a
structure — clarification on relief to buffers and setbacks for nonconforming lots
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e Problems with implementation of common-line adjustments

e Leniency in requirements for new and expanded shoreline stabilization — allow for adaptation
to coastal flooding caused by SLR — reduce applicant burden on reporting and mitigation costs —
preference for protection of homes existing prior to January 1, 1992 — opposition to removing
shoreline stabilization allowances for SRCC SED

e Overly strict requirements relating to shoreline stabilization and use of fill on low-lying,
historically fill properties, precludes legal protections under the Savings Clause, RCW 90.58.270

e Inclusion of language identifying presence and/or location of State-Owned Aquatic Lands and
consideration of Kelp and Eelgrass Health and Conservation Plan

III

e Replace overly strict terms like “shall” with less restrictive terms like “should” or “to extent

feasible” to create more flexibility

Ecology compiled these comments and prepared a comment summary and response matrix. Ecology
provided the comment summary and response matrix to the County on April 18, 2025. Ecology
requested County review of the issues identified by the public and a written response as to how the
proposal addresses the identified issues consistent with the policy of RCW 90.58.020 and the applicable
guidelines, consistent with WAC 173-26-120(2)(e). The County provided their response to comments on
June 11, 2025. The County did not make any changes to the amendment in response to comments
received during the state comment period. Additional discussion is provided below on a subset of topics
raised:

90.58.270 — Savings Clause
Several comments were received expressing concerns that the SMP’s fill restrictions and shoreline

stabilization provisions negatively impact historically filled properties protected under the savings clause
of the SMA (RCW 90.58.270). The commentors reason that because their lands were created using fill
prior to 1969, they should be afforded more regulatory flexibility to protect their properties via the
addition of fill and shoreline stabilization citing the 2017 Chelan Basin Conservancy v. GBI Holding Co.
ruling.

In its response to these comments, the County found that the SMP does not impact public trust
challenges to low lying properties, nor does it include regulatory burdens aimed at their removal. We
agree. The savings clause in the SMA specifically protects lawfully established fill from claims for their
removal due to impacts to navigation under the public trust doctrine. RCW 90.58.270 does not except
these fill sites from any other applicable provision under the SMA.

The SMP contains regulatory provisions that allow for flood hazard reduction measures to protect
properties from coastal flooding, including the placement of fill when no alternative exists. In addition,
the SMP contains stabilization standards that allow for the protection of primary structures when
threatened due to erosion.

Shoreline Residential — Historic Beach Community Environment Designation

Through this amendment, the County evaluated all shoreline communities to determine “historic beach
community” status, represented by the Shoreline Residential Historic Beach Community (SRHBC) SED
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overlay. Prior to the amendment, the County had a process for evaluating applicability of SRHBC overlay
on a parcel-by-parcel basis. The definition of Historic Beach Communities was revised to provide clarity
to County staff when analyzing parcels to determine applicability of the SRHBC. The County’s analysis
resulted in proposed map changes to apply the SRHBC SED overlay to new and expanded areas. We
received several comments on the map and definition changes. Multiple commentors questioned the
benefits and drawbacks to their property’s designation changing to SRHBC. Other commenters found
that the revised definition for Historic Beach Community hard to interpret and cited implementation
concerns, proposing revision. The County’s response to comments referenced the SRHBC designation,
which comes with shorter buffers and setbacks (allowing development closer to the OHWM) and higher
impervious surface limits. The County clarified that the change does not come with any historic
preservation implications or tax incentives.

Moving forward, the County will refer to the amended official shoreline map, instead of assessing the
SED on a parcel-by-parcel basis. We believe this will result in consistent implementation.

Shoreline Stabilization

Several comments were received regarding the County’s shoreline stabilization regulations. Sentiments
expressed were at times in direct conflict with one another. Some commentors found the regulations
lacked consideration of specific erosion threats. Others expressed concerns that the regulations are too
restrictive and inconsistent with SMA, preventing implementation of shoreline stabilization to protect
their homes/properties from erosion, coastal flooding, and predicted rising seas. There were some
overlapping concerns that strict requirements for demonstration of need for shoreline stabilization
prohibit implementation of protection of historically filled low-lying properties. Whereas others found
the regulations lacked a preference for stabilization to protect homes developed prior to January 1,
1992. We also received comments that the regulations did not go far enough to protect current and
future shoreline ecological functions or prevent development dependent upon future shoreline
stabilization.

Our review concludes the SMP continues to contain standards which achieve effective and timely
protection against loss or damage to single-family residences and appurtenance structures due to
shoreline erosion, consistent with RCW 90.58.100(6). Coastal flooding impacts are addressed in the
SMP’s flood hazard reduction standards. The intent and implementation of the shoreline stabilization
requirements (with exception for canal communities) do not change with this amendment. For example,
the SMP contains a provision regarding the replacement of existing shoreline stabilization structures at
sites with residences occupied prior to January 1, 1992, consistent with the shoreline modification
guidelines of WAC 173-26-231(3)(iii)(C). Additionally, the SMP contains a requirement that new
residential development demonstrate it will not require shoreline stabilization or flood control measures
over the life of the structures, consistent with WAC 173-26-241(3)(j)(iii).

Ecology does require changes to the County’s shoreline stabilization requirements to improve their
scope and detail to ensure implementation. See Attachment B. We did not require any changes in
response to comments.
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Sea Level Rise

We received questions and suggested revisions to address how sea level rise (SLR) will affect current and
future development on Island County’s shorelines. Such questions include: What do we want our
shorelines to look like in 2050? How do we get there from here? Who will pay for it? These questions did
not comment directly on the changes made by the County pertaining to SLR. Suggested revisions
targeted sections where commentor’s felt the amendment does too little, or too much, to address SLR
concerns.

While the County did not make any changes in response to comments, we find that the County
considered them. The County has chosen to postpone making regulatory changes while additional
technical studies are being completed.

SLR may have significant implications for Island County. With the recent addition of RCW 90.58.630, the
legislature amended the SMA to require Ecology to update the SMP Guidelines to require SMPs to
address the impact of sea level rise and increased storm severity on people, property, and shoreline
natural resources and the environment. We began this rulemaking process on May 2, 2024, with a goal
of having amended SMP Guidelines in place in time for the next SMP periodic review funding cycle
starting in 2027. Once the SMP guideline rulemaking is complete the County will have clear direction
regarding future requirements for addressing sea-level rise within their SMP.

State Review

At this point Ecology resumed our formal review of the SMP periodic review amendment. At the
conclusion of our formal review, Ecology’s Director must decide to approve the amended program as
submitted, approve it with required and/or recommended changes or deny approval.

Consistency Review

Consistency with Chapter 90.58 RCW

The proposed amendment has been reviewed for consistency with the policy of RCW 90.58.020 and the
approval criteria of RCW 90.58.090(3), (4) and (5). The County provided evidence of its compliance with
SMA procedural requirements for amending their SMP contained in RCW 90.58.090(1) and (2).

Consistency with applicable guidelines (Chapter 173-26 WAC, Part Ill)

The proposed amendment has been reviewed for compliance with the requirements of the applicable
SMP Guidelines (WAC 173-26-171 through 251 and 173-26-020 definitions). This includes review for
compliance with the SMP amendment criteria found in WAC 173-26-201(1)(c) along with review of the
SMP periodic review checklist completed by the County.

Consistency with SEPA Requirements
The County submitted evidence of SEPA compliance in the form of a SEPA checklist and issued a
Determination of Non-Significance (DNS) for the proposed SMP amendment on April 2, 2021.

Other Studies or Analyses supporting the SMP amendment
Ecology also reviewed supporting documents prepared for the County. These documents include a
Cumulative Impact Analysis (prepared for Island County by ESA, dated March 2013), and No Net Loss
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Technical Memo (prepared for Island County by The Watershed Company, June 30, 2021), and a hybrid
change matrix documenting specific changes made before and after Ecology’s initial determination.

Summary of Issues Identified by Ecology as Relevant to its Decision

Ecology is required to review all SMPs to ensure consistency with the SMA and implementing rules
including WAC 173-26, State Master Program Approval/Amendment Procedures and Master Program
Guidelines. WAC 173-26-186(11) specifies that Ecology “shall insure that the state’s interest in
shorelines is protected, including compliance with the policy and provisions of RCW 90.58.020.”

Based on review of the proposed amendments to the SMP for consistency with applicable SMP
Guidelines requirements and the SMA, and consideration of supporting materials in the record
submitted by the County, Ecology has identified issues relevant to its decision, which are outlined below
and in Attachments B and C:

Required and recommended changes

Ecology has identified twenty-eight (28) required changes for consistency with RCW 90.58, WAC 173-26
and WAC 173-27. These changes are necessary for the amendment’s consistency with the SMA. Three
(3) required changes are in response to comments received during the state public comment period. See
Attachments B and C for specific changes and rationale. Generally, required changes address the
following SMP sections:

Adoption by reference of the Critical Areas Ordinance, Chapter 17.02B requires changes to for
consistency with the master program content requirements of WAC 173-26-191(2) and general critical
areas master program provisions of WAC 173-26-221(2).

Official Shoreline Map (Element 3, Island County Comprehensive Plan) and changes to the Shoreline
Residential Historic Beach Community overlay require changes for consistency with the environment
designation system requirements of WAC 173-26-211, and master program amendment submittal
requirements of WAC 173-26-110.

Several definitions required changes for consistency with master program regulation requirements of
WAC 173-26-191(2), shoreline modification requirements of WAC 173-26-231(3), defined terms in WAC
173-26-020, general flood hazard reduction master program provisions of WAC 173-26-221(3), and
shoreline substantial development exemptions of WAC 173-27-040.

Several changes to citations and wording/terminology are required throughout the amendment to
improve clarity, interpretation, and implementation, consistent with the master program requirements
of WAC 173-26-191(2). Several changes address our concerns for cumulative impacts and/or net losses
of shoreline ecological functions resulting from the proposed revisions, for consistency with the
governing principles of the guidelines in WAC 173-26-186(8).

Reporting requirements and regulations regarding shoreline stabilization require changes to ensure
consistency with the shoreline modifications requirements of WAC 173-26-231(3).
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Ecology recommends fourteen (14) changes. Three (3) recommended changes are in response to
comments received during the state public comment period. Two (2) additional changes were requested
by County staff upon review of our draft required and recommended changes.

CONCLUSIONS OF LAW

After review of the complete record submitted and all comments received, Ecology concludes that the
County proposed amendment with incorporation of Ecology’s required changes as shown in
Attachments B and C, are consistent with the policy and standards of RCW 90.58.020 and RCW
90.58.090 and the applicable SMP guidelines (WAC 173-26-171 through 251 and -020 definitions).

Ecology concludes that the proposed amendment with acceptance of Ecology’s required changes
satisfies the criteria for approval of amendments found in WAC 173-26-201(1)(c). This includes the
conclusion that approval of the SMP amendment will not foster uncoordinated and piecemeal
development of the state’s shorelines (WAC 173-26-201(1)(c)(i)) and will assure no net loss of shoreline
ecological functions will result from implementation of the amended master program (WAC 173-26-
201(1)(c)(iv) and WAC 173-26-186(8)).

Ecology concludes that those SMP segments relating to shorelines of statewide significance continue to
provide for the optimum implementation of Shoreline Management Act policy (RCW 90.58.090(5)).

Ecology concludes that the County has complied with the requirements of RCW 90.58.100 regarding the
SMP amendment process and contents.

Ecology concludes that the County has complied with the requirements of RCW 90.58.130, WAC 173-26-
090, WAC 173-26-100 regarding public and agency involvement in the SMP review and amendment
process, including conducting open houses and public hearings, providing notice, consultation with
parties of interest and solicitation of comments from Tribes, government agencies and Ecology.

Ecology concludes that the County has complied with requirements of Chapter 43.21C RCW, the State
Environmental Policy Act.

Ecology concludes that the County’s SMP submittal to Ecology was complete pursuant to the
requirements of WAC 173-26-090, WAC 173-26-100, and WAC 173-26-110.

Ecology concludes that we have complied with the state’s procedural requirements for review and
approval of shoreline master program amendments as set forth in RCW 90.58.090, WAC 173-26-100,
WAC 173-26-110, and WAC 173-26-120.

Ecology concludes that with this action the County has completed the required process for periodic
review in accordance with RCW 90.58.080(4) and applicable state guidelines (WAC 173-26).

DECISION AND EFFECTIVE DATE

Based on the preceding, Ecology has determined the proposed amendment is consistent with the policy
of the Shoreline Management Act, the applicable guidelines, and implementing rules, once required
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changes set forth in Attachments B and C are accepted by the County. Pursuant to RCW 90.58.090(2)(e),
the County must notify Ecology of the changes accepted before we can take final action on this
amendment.

As provided in RCW 90.58.090(2)(e)(ii) the County may also choose to submit an alternative to all, or
part of the changes identified by Ecology. If Ecology determines that the alternative proposal is
consistent with the purpose and intent of Ecology’s original changes and with Chapter 90.58 RCW, we
will approve the alternative proposal as part of our final action. Upon receipt of the County’s acceptance
of Ecology’s required changes, Ecology will take final action. The SMP amendment will be effective
fourteen (14) days from Ecology’s final action letter approving the amendment?.

3 RCW 90.58.090(7)
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