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MEMORANDUM

TO: Shorelines Board
FROM: Amy Summe, PWS (Shannon & Wilson) and Dave Boyd, Senior Planner (City of Bothell)
DATE: June 6, 2022
PROJECT: City of Bothell Shoreline Master Program Update
S&W PROJ. #: 103848-002

SUBJECT: Responses to Shorelines Board 4/11/22 Discussion

INTRODUCTION

The reconvened Shorelines Board held its first meeting on April 11, 2022. A presentation
was delivered giving an overview of project objectives and the following materials that were
included in the April 11 agenda packet:

= Preliminary Potential Code Amendments BMC Title 13, Shoreline Management
(Attachment 1 of the agenda packet)

= Buffer Reduction with Enhancement History and Options memorandum (Shannon & Wilson;
March 31, 2022) (Attachment 2 of the agenda packet)

Following the presentation, the Shorelines Board had some general discussion as they
reviewed the potential code amendments in Attachment 1 and the buffer memo in
Attachment 2. The following sections address many of the questions and comments that
were raised during that discussion, understanding that more discussion will follow during
the June 13 and subsequent Shorelines Board meetings.

The preliminary potential code amendments were also sent to the City’s Shoreline Planner
at Washington Department of Ecology (Ecology), Railin Santiago, on April 11, 2022. Ms.
Santiago provided some feedback on May 18 after circulating to internal topic experts.

CODE AMENDMENTS

The following sections provide additional information or possible changes to code based on
questions raised by the Shorelines Board during its discussion on April 11 or by Ecology
during its review.
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Years of Experience (BMC 13.03.010)

Some modifications were proposed in Attachment 1 of the April 11 packet to the definition
of “qualified professional.” One Board Member inquired whether the length of experience
for qualified professionals in the wetland category should be increased from two years to
tive years. The proposed changes do not alter the length of time included in the original
definition, are consistent with the changes made in 2021 to BMC 14.04.005, and are
consistent with Ecology’s 2016 and draft 2022 guidance. Therefore, the two year timeframe
is considered appropriate, and no additional changes are recommended.

CUP for Fill in Natural Environment (Table 13.07.080-1)

The Shorelines Board had some questions about the upcoming City project on Beardslee
Boulevard that was the impetus for the proposed change in the use matrix that would allow
fill in the floodplain, outside of the floodway, in the Natural environment with a
Conditional Use Permit. At least one Board Member was interested in hearing about
possible avoidance and minimization options. In response, Senior Planner Dave Boyd
spoke with the City’s project manager of this effort, which is still in its early stages.
According to the City’s project manager, the roadway improvements cannot likely be
shifted north, away from the floodplain, due to existing development and other
improvements. Reducing the width of the improvements may be problematic as the grant
funding calls for a separate bike lane in addition to the parallel separated path (North Creek
Trail). To further control the potential impacts to floodplain areas associated with the
Natural environment, we have recommended a new footnote that limits fills to
transportation and other public facility projects (see updates in Attachment 1).

Ecology’s only comment regarding the proposed change was a request to document how
the change would be consistent with the SMP’s Cumulative Impacts Analysis (CIA; The
Watershed Company and BERK, 20121), which demonstrated how the SMP met the
standard of achieving no net loss of ecological functions. The following response was
provided to Ecology on May 25:

“I took at a look at the Cumulative Impacts Analysis, and it stated in Table 12 in a
column titled “Effect of SMP Provisions” and in the row for North Creek’s Natural
environment that: “Uses such as roads, railroads, bridges, non-commercial forestry
practices, government services, and residential development may be allowed only

1 The Watershed Company and BERK, 2012, Cumulative Impacts Analysis for City of Bothell’s
Shorelines: Sammamish River, North Creek, and Swamp Creek. Prepared for City of Bothell
Community Development Department, Bothell, WA. Ref. # 090615
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through a Shoreline Conditional Use Permit (Table IV-1). Conditional Use Permits
are subject to review and condition by the Hearing Examiner and by Ecology, and
among other requirements, conditional use applications must demonstrate that they
will cause no significant adverse effects to the shoreline environment
(13.17.110.D.v).” The “fill” could only be allowed as a Conditional Use for those
activities that are already allowed as SDP or Conditional Use in the Natural
environment. Hopefully those two points are in line with the kind of statement you
think is necessary for the record.”

Ms. Santiago responded on May 26 that the explanation provided was sufficient.

Another option that was briefly mentioned during the April 11 meeting was to modify the
environment designation in just that area. That option is not recommended at this time as
other environment designations have a longer list of allowed and conditional uses that
would not be desirable for this area. Further, the exact boundaries of the potential
designation change area will not be known until the project is farther along in design. In
addition, resolving the issue in this one location would not address the potential needs of
future unforeseen transportation or public facility projects that are critical to public safety or
have other substantial public benefit and may similarly abut or pass through a Natural
environment with floodplains.

Category I, Il and IV Wetland Allowances (BMC 13.13.020.F.4)

During the April Shorelines Board meeting and in comments provided by Ecology on May
18, at least one Board Member and Ecology expressed some reservations about approving a
change that would potentially allow modifications to Category II, III, and IV wetlands for
uses that are neither water-dependent nor related to public access and recreation if certain
criteria are met.

After additional discussion with Ecology, the changes proposed in the April 11 packet are
no longer recommended and instead the term “prohibited” is replaced with “not permitted”
and “uses” is replaced with “development.” This simpler change addresses the
complications and confusion, as noted in the Hearing Examiner record related to the
WSDOT 1-405 project, that come from an outright prohibition on uses and developments,
and leaves open the potential for applicants to pursue a Variance if the applicant thinks
their proposal can satisfy the review criteria for a Variance and if the activity or
development is otherwise allowed by the SMP with a Substantial Development Permit or
Conditional Use Permit.
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For the Board’s consideration, the potential changes developed during discussion with
Ecology have been included in an updated Attachment 1. A Board Member was also
interested in reviewing the Hearing Examiner findings of the WSDOT 1-405 project; the two

decisions are enclosed as Attachments 2 and 3.

30-foot Maximum Bridge Allowance (BMC 13.13.060.E.12.c)

During the April Shorelines Board meeting and in comments provided by Ecology on May
18, at least one Board Member and Ecology expressed concerns about removing the 30-foot-
wide limitation on bridges that may be allowed in shoreline waters or associated buffers.
This change was recently made to BMC 14.04.930.E.5. My response to Ecology’s comment,
provided via email on May 25, follows:

“The way I viewed this provision is that the 30-foot limit for “minor road bridging”
seemed a bit arbitrary and I don’t have history on where it came from in the first
place. This roads provision already has a long list of standards, including
compliance with WDFW water crossing design guidelines, requirement there be no
other feasible alternative, and others. What if a bridge needed to be 32 feet wide to
accommodate X lanes of traffic, pedestrian and bicycle lanes, etc. — then a project that
is otherwise an SDP (if the use matrix indicates) would be a Shoreline Variance (not
sure how much GoogleEarth measurements are trusted, but the 1024 Ave NE bridge
over the Sammamish appears to be just over 30 feet wide). I can’t think of anything
that might come out of the Variance process that would add any value or
environmental benefits/protection that wouldn’t already have been addressed
during standard permitting for this type of proposal. The use matrix identifies
vehicle bridges as a CUP over the Aquatic environment already.”

A 30-foot-wide roadway would only accommodate two 11-foot-wide vehicle travel lanes
and two 4-foot-wide sidewalks; bike lanes, wider sidewalks, green stormwater
infrastructure, or other traffic-calming measures could be precluded, which could conflict
with modern road design standards and public safety requirements.

This proposed change was discussed with Ecology. Ecology requested that the justification
for this proposed change, and all other proposed changes, be included in the materials
submitted to Ecology with the formal request for Ecology review and approval. Additional
changes are not suggested at this time in updated Attachment 1.
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UPDATED WDFW GUIDANCE

The Buffer Reduction memo (Attachment 2 of the agenda packet) provided background on
the approach to the shoreline buffers that were developed during the City’s comprehensive
Shoreline Master Program (SMP) update in 2012. The following excerpt from the SMP

Guidelines is particularly relevant, and key provisions have been underlined for emphasis:
WAC 173-26-221(5)(b)

...In establishing vegetation conservation regulations, local governments must use
available scientific and technical information, as described in WAC 173-26-201 (2)(a).
At a minimum, local governments should consult shoreline management assistance
materials provided by the department [of ecology] and Management
Recommendations for Washington's Priority Habitats, prepared by the Washington
state department of fish and wildlife where applicable....

...Local governments should identify which ecological processes and functions are
important to the local aquatic and terrestrial ecology and conserve sufficient
vegetation to maintain them. Such vegetation conservation areas are not necessarily
intended to be closed to use and development but should provide for management
of vegetation in a manner adequate to assure no net loss of shoreline ecological
functions....

In brief, the approach was to use the information about existing conditions presented in the
Final Shoreline Analysis Report for the Cities of Bothell and Brier Shorelines: Sammamish River,
North Creek, and Swamp Creek (The Watershed Company, 2011?) to inform the standard
buffer widths and customized methods of reducing the standard buffer to achieve
restoration of degraded buffers. This approach was determined to be consistent with the
Shoreline Master Program Guidelines (WAC 173-26) and relevant chapters of the
Washington Department of Ecology’s Shoreline Master Program Handbook (which are an
element of the “shoreline management assistance materials” referenced in the WAC citation
above). Below are a few pertinent excerpts from Ecology’s Handbook:

“Determining buffers and setbacks is a challenge. The buffers and setbacks for
marine and freshwater shorelines should be tailored to local conditions including
existing shoreline functions and existing and planned land use and public access.

2 The Watershed Company and BERK, 2011, Final Shoreline Analysis Report for the Cities of Bothell
and Brier Shorelines: Sammamish River, North Creek, and Swamp Creek. Prepared for City of
Bothell Community Development Department, Bothell, WA. Ref. # 090615
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Buffers and setbacks likely will vary within a local government’s boundaries to
reflect different shoreline conditions and functions.

People ask why their local shorelines have buffers or setbacks that are different than
those in nearby areas. The answer is that the buffers reflect the local conditions
including shoreline ecological functions and existing development -- these are not
the same everywhere, so different buffers or setbacks are required. In all cases,
however, buffers and setbacks should be designed, in combination with SMP
regulations, to assure no net loss of shoreline ecological functions.”

The buffer strategy was shown in the SMP’s CIA (The Watershed Company and BERK,
2012) to meet the standard of achieving no net loss of ecological functions.

As Board Member Aagaard noted during the meeting, Washington Department of Fish and
Wildlife (WDFW) has recently updated its riparian guidance (which are an element of
WDFW’s “Management Recommendations for Washington's Priority Habitats” referenced
in the WAC citation above), which emphasizes use of site potential tree height (SPTHz200)® in
establishing riparian buffers. In a presentation* found online that was given by WDFW
about its guidance documents, one slide notes: “Volume 2 is not in and of itself Best
Available Science (BAS): Rather, it states our policy preferences, reflective of WDFW’s
mandate, based on the science.” Similarly, Ecology’s Shoreline Master Program Handbook
is guidance to local governments, from the agency charged with implementing the Shoreline
Management Act, based on the mandate of the Shoreline Management Act and the SMP
Guidelines.

A Board Member also requested that Jesse Dykstra, the local habitat biologist at WDFW, be
invited to speak to the Board about WDFW’s latest guidance. We reached out to WDFW
and were connected with Tom O’Brien, the Ecosystem Services Division Manager in
WDFW’s Habitat Program, who is leading the WDFW Headquarters team that is tasked
with rolling out the recommendations and working with regional staff to eventually become
the point of contact. Tom and his colleague, Stewart Reinbold, will give a presentation to
the Board at the upcoming meeting.

3 Site potential tree height (SPTH) is “the average maximum height of the tallest dominant trees (200
years or more) for a given site class” (per Quin and others, 2020).
4https://snohomishcountywa.gov/DocumentCenter/View/85827/WDFW _Riparian 20211102 Snoqual
mieTechCmte
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WDFW's Riparian Ecosystems, Volume 2: Management Recommendations (Quin and others,
2020)° says to:

“Establish RMZ [riparian management zone] widths based on site-specific
conditions: From the perspective of those riparian ecosystem functions affecting
aquatic systems, the width of the riparian ecosystem varies with ecological
conditions. The most efficient way to protect riparian functions is to adopt
protections that recognize these differences, rather than uniform-width (i.e., one-
size-fits-all) RMZs, as these may result in over-protection in some places and under-
protection in others.”

When Mr. O’Brien was asked how WDFW views application of this guidance to urban
areas, which often have very different site-specific ecological conditions from rural and

other undeveloped areas, he responded:

“First, the recommended RMZ width is SPTH200 because WDFW wants to maintain
every site’s full potential for future habitat restoration, regardless of the site’s current
habitat conditions. SPTHzw is the approximate width of a fully functional riparian
ecosystem, and WDFW wants fully functional riparian ecosystems everywhere.
Second, the RMZ is a management zone, and the types of management allowed
within that management zone depends on the current conditions within the RMZ.
The types of management in an urban RMZ will probably be different than the types
of management in a rural RMZ. In terms of the “ecological potential rather
condition,” that also depends on the situation and whether you are protecting
existing conditions (to realize optimal ecological functions), or you are in a situation
where restoration is needed to establish a healthy riparian condition, or where you
cannot achieve SPTH200 due to any number of site limitations. Where you cannot
achieve SPTH20 and full ecological function, you optimize riparian conditions and
functions to the extent possible in the available space. In the words of one of our
WDFW scientists, “do as much as you can starting at the edge of the stream and

work outward.””

WDFW has developed an online mapper that shows the specific SPTHz00 and on what
vegetation community that height is based. To illustrate, below is a screen shot from the
mapper showing the Bothell Landing 32 Townhomes parcel discussed in Attachment 2 of
the previous agenda packet. The SPTHozw is 105 feet based on a dominant tree of red alder.

5Rentz, R., A. Windrope, K. Folkerts, and J. Azerrad. 2020. Riparian Ecosystems, Volume 2:
Management Recommendations. Habitat Program, Washington Department of Fish and Wildlife,
Olympia. Available: https://wdfw.wa.gov/sites/default/files/publications/01988/wdfw01988.pdf
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The standard buffer in the City’s code is 100 feet for this area due to its environment
designation of High Intensity, so not significantly different from WDFW’s SPTHzw. As
currently written, the code then allows that buffer, if degraded, to be reduced to 66 feet in
exchange for optimizing the ecological function of that reduced buffer and achieving the
required no net loss. The project is also providing “enhanced basic” water quality treatment
of the pollution-generating impervious surfaces via a StormFilter® and modular wetland
system (targets suspended solids, copper, zinc, and phosphorus).

Site-potential Tree Height (SPTH) and Riparian Management Zone (RMZ) Values
- oETTm—n |

Site Potential Tree Height at 200 Years: King

County King
MName

200 Year 105

| SPTH {in

| feet)
Tree Name Red Alder
Reference Worthington 1960

MNote Additional considerations for
terrestriel wildlife are
encouraged. See Chapter 2 of
the Riparien Ecosystems, Volume
2: Management
Recommendations for more
information.

Zoom to

At least one Board Member was interested in understanding how many undeveloped
parcels remain in shoreline jurisdiction to get a sense of the relative amount of shoreline
jurisdiction that could be affected by the buffer reduction provisions. A specific assessment
buildable lands within shoreline jurisdiction has not recently been conducted, but the results
of the analysis completed during the Comprehensive SMP update in 2012 may still be
informative. The CIA found that “[t]here is little vacant land found within Bothell’s
shoreline jurisdiction (about 6% of shoreline parcel acreage), and such land is typically
located within the Natural and Urban Conservancy environments” (The Watershed

103848-002
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Company and BERK, 2012). Of the 6% vacant acreage®, 21% is located in Shoreline
Residential and High Intensity environments. Based on linear feet of shoreline frontage, the
CIA found that 986 feet of frontage was on vacant parcels in the High Intensity designation
and only 117 feet on vacant parcels in the Shoreline Residential designation (18% of the total

linear feet of frontage on vacant parcels).

AJS:PCJ/ajs

Enc. Attachment 1 — Preliminary Potential Code Amendments BMC Title 13, Shoreline
Management (updated for June 13, 2022, meeting)
Attachment 2 — Hearing Examiner Decision, September 7, 2021
Attachment 3 - Hearing Examiner Decision, October 18, 2021

¢ The data represents parcel acreages for lots located within or partially within shoreline jurisdiction, and
includes the portion of parcel acreages outside of jurisdiction for a conservative analysis. Further, some of the
vacant parcels are located upland of roadways or other parcels or have other limitations on development.
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Preliminary Potential Code Amendments
BMC Title 13, Shoreline Management

Proposed amendments to BMC Title 13 are shown in underline/strikethrough format below, unless
otherwise noted. Additional proposed changes in response to Shorelines Board, City staff, and/or Ecology
comments are highlighted yellow.

Skipped sections are indicated by three asterisks: * * *
This document includes edits to BMC Title 13 to accomplish the following key objectives:

1. Implement streamlining recommendations that have been incorporated into Chapter 14.04 BMC,
Critical Areas Regulations during the early 2021 update.

2. Amend Chapter 13.13 BMC to incorporate science-based updates included in Chapter 14.04 during
the early 2021 update.

3. Exclude frequently flooded areas (special flood hazard areas regulations) from regulation under the
SMP; they will be regulated by Chapter 14.04 BMC, Article XlII (Special Flood Hazard Areas).

4. Increase prominence and clarity of code language regarding bonding of mitigation and restoration
projects.

5. Make other changes that are indicated by Bothell Hearing Examiner recommendations to address
prohibitions, exemptions, variances and/or essential public facilities subsequent to a lengthy process
regarding the WSDOT 405/527 project.

Explanatory notes that are not part of the regulations are added in text boxes like this one, preceding the
proposed amendment.

Chapter 13.03
DEFINITIONS

13.03.010 Definitions.

NOTE: Definition deleted because it is no longer in use within BMC Title 13 after removal of the text under
BMC 13.13.040 (Frequenthy-flooded-areas-Special flood hazard areas).

NOTE: Definitions below amended for consistency with BMC 14.04.005.
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“Base flood” means a flood having a one percent chance of being equaled or exceeded in any given year. It is

also referred to as the “100-year” flood.

“Base flood elevation (BFE)” means the watersurface elevation to which floodwater is anticipated to rise during

of the base flood.

NOTE: Definition deleted because it is no longer in use within Title 13 after removal of the text under BMC

13.13.040 (Erequently-flooded-areas-Special flood hazard areas).

NOTE: Definition amended below to provide helpful reference to Chapter 14.04 BMC and identify the new
nomenclature for frequently flooded areas.

“Critical areas” as defined under Chapter 36.70A RCW include the following areas and ecosystems:
A. Wetlands;
B. Areas with a critical recharging effect on aquifers used for potable waters;
C. Fish and wildlife habitat conservation areas;
D. Frequently flooded areas (regulated only under Chapter 14.04 BMC, Article XlII as Special Flood
Hazard Areas); and

E. Geologically hazardous areas.

NOTE: Definition added for term used in this code. Same definition was added to BMC 14.04.005.

“Debris flow” means a stream-like flow of muddy water filled with mixed sizes of sediment and rock. Debris

flows are generated by sporadic heavy rains on steep slopes.

NOTE: Definition added for term used in this code. Same definition was added to BMC 14.04.005.

“Differential settlement” means nonuniform or uneven ground settlement that occurs over a relatively short

distance, such as measured across the width of a residential structure (typically 25 feet). Differential settlement

can result if a structure is underlain by dissimilar soils below portions of the structure (e.g., dense fill versus

loose fill below parts of the structure), or by uneven ground settlement as could occur if the ground below a

structure were to liquefy during strong earthquake shaking.
* * *
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NOTE: Definition amended for term used in this code based on Ecology’s Wetland Mitigation in Washington
State Part 1: Agency Policies and Guidance, Version 2 (2021;
https://apps.ecology.wa.gov/publications/documents/2106003.pdf).

“Enhancement” means the manipulation of the physical, chemical, or biological characteristics of an aquatic

resource to heighten, intensify or improve specific aguatic resource function(s). Enhancement results in the

gain of selected aquatic resource function(s), but may also lead to a decline in other aquatic resources

function(s). Enhancement does not result in a gain in aquatic resource area alteration-of-an-existingresource

NOTE: Definitions deleted below because they are no longer in use within Title 13 after removal of the text

under BMC 13.13.040 (Erequently flooded-areas-Special flood hazard areas).
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NOTE: Definition amended below to update terminology and consistency with BMC 14.04.005.

“Hazard areas” means areas designated as frequently floeded special flood hazard areas or geologically

hazardous areas due to potential for erosion, landslide, seismic activity, mine collapse, or other geological

condition.

NOTE: Existing definition modified slightly to match the definition used in the latest federal regional
supplement. Text added to match what is found in the definition within BMC 14.04.005.

“Hydric soil” means soil that formed under conditions of saturation, flooding, or ponding long enough during the

growing season to develop anaerobic conditions in the upper part seil-horizon{s)-thereby-influencing-the
growth-of plants. The presence of hydrophytic vegetation shall be determined following the methods described

in the approved federal wetland delineation manual and applicable regional supplement.

NOTE: The following term was not observed in use in the code so it is proposed for deletion.

NOTE: Amendment below corrects reference to delineation manual that is no longer in use. This same
definition is found in BMC 14.04.005.

“Hydrophytic vegetation” means macrophytic plant life growing in water or on a substrate that is at least
periodically deficient in oxygen as a result of excessive water content. The presence of hydrophytic vegetation

shall be determined following the methods described in the approved federal wetland delineation manual and

applicable regional supplement \A

NOTE: Definition below taken from Ecology’s Wetland Guidance for CAO Updates: Western Washington
Version (2016, https://fortress.wa.gov/ecy/publications/documents/1606001.pdf) This same definition is found
in BMC 14.04.005.

“Isolated wetlands” means those wetlands that are hydrologically isolated from other aquatic resources, as

determined by the United States Army Corps of Engineers (USACE). Isolated wetlands may perform important

functions and are protected by state law (RCW 90.48) whether or not they are protected by federal law.



https://fortress.wa.gov/ecy/publications/documents/1606001.pdf

NOTE: Definition deleted below because it is no longer in use within Title 13 after removal of the text under

BMC 13.13.040 (Frequently-flooded-areas-Special flood hazard areas).

NOTE: Definition added for term used in this code. This same definition is found in BMC 14.04.005.

“Mass wasting” means the spontaneous downhill movement of soil and/or rock under the influence of gravity.

* * *

NOTE: Definition deleted below because it is no longer in use within Title 13 after removal of the text under

BMC 13.13.040 (Frequenthy-flooded-areas-Special flood hazard areas).

NOTE: Amendment to wetland qualified professional below to match definition in Ecology’s Wetland Guidance
for CAO Updates: Western Washington Version (2016,
https://fortress.wa.gov/ecy/publications/documents/1606001.pdf) and the recent draft update DRAFT Wetland
Guidance for Critical Areas Ordinance (CAQO) Updates: Western and Eastern Washington (2022,
https://apps.ecology.wa.gov/publications/documents/2206005.pdf). Other edits made to simplify and reduce
redundancy. This same definition is found in BMC 14.04.005.

“Qualified professional” means a person with experience and training in the pertinent scientific discipline, and
who is a qualified scientific expert with expertise appropriate for the relevant critical area subject in accordance

with WAC 365-195-905(4). A qualified professional must have obtained a B.S.,-or B.A., or equivalent degree in

or-a relevant related field, and two

years of related work experience.

A. A qualified professional for habitats-erwetlands must have-a-degree-in-bioclogy-and-professional
experience-related-to-the-subject species must be a professional wetland scientist with at least two

years of full-time work experience as a wetlands professional, including delineating wetlands using the

federal manual and supplements, preparing wetlands reports, conducting function assessments, and

developing and implementing mitigation plans.
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B. A qualified professional for fish and wildlife habitats must have experience relevant to the locally

present species or habitats.

CB. A qualified professional for a geological hazard must be a professional engineer or geologist,

licensed in the state of Washington.

DE. A qualified professional for critical aquifer recharge areas means a hydrogeologist, geologist,

engineer, or other scientist with experience in preparing hydrogeologic assessments.

* * *

NOTE: Definition deleted below because it is no longer in use within Title 13 after removal of the text under

BMC 13.13.040 (Frequently-flooded-areas-Special flood hazard areas).

NOTE: Definition added for term used in this code. Definition taken from Ecology’s Wetland Mitigation in
Washington State Part 1: Agency Policies and Guidance, Version 2 (2021;
https://apps.ecology.wa.gov/publications/documents/2106003.pdf). This definition is similar to the one included
in BMC 14.04.005; however, that definition was based on a 2016 Ecology resource and not the most recent
2021 resource which was not available in its final form at the time of the BMC 14.04 update. Key difference is
that the definition below replaced ‘wetland’ with the more general “aquatic resource’ term so it has broader
applicability to other aquatic habitat types.

“‘Rehabilitation” means the manipulation of the physical, chemical, or biological characteristics of a site with the

goal of repairing natural/historic functions [and environmental processes] to a degraded aquatic resource.

Rehabilitation results in a gain in aquatic resource function but does not result in a gain in aquatic resource

area. [In other words, the area already meets wetland criteria, but hydrological processes have been altered.

Rehabilitation involves restoring historic hydrologic processes.]

* * *
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Chapter 13.07
SHORELINE ENVIRONMENT DESIGNATIONS

13.07.080 Use matrix.

NOTE: Clarifications below added to specify that all developments that are not exempt from a shoreline
substantial development permit require a substantial development permit — even if another shoreline permit is
also required. These changes are precipitated by materials from Ecology included in the hearing record related
to the WSDOT 405/527 project.

A. Table 13.07.080-1 indicates which shoreline activities, uses, developments and modifications may be
allowed or are prohibited in shoreline jurisdiction within each shoreline environment designation. Activities,

uses, developments, and modifications are classified as follows:

1. “Permitted uses” require a shoreline substantial development permit or a shoreline exemption, and are

shown as a “P” on the use matrix.

2. “Conditional uses” require a shoreline conditional use permit per Chapter 13.17 BMC, Administration,

Permits, and Enforcement, and are shown as a “C” on the use matrix. Unless the entire proposal is

exempt from a shoreline substantial development permit, conditional uses also require a shoreline

substantial development permit.

3. “Prohibited” activities, uses, developments, and modifications are not allowed and are shown as an “X”

on the use matrix.
4. “Not applicable” uses or activities are shown as “NA” on the use matrix.

Chapter 13.09 BMC, General Regulations and Performance Standards, and Chapter 13.11 BMC, Use-Specific

and Modification Regulations and Performance Standards, shall be consulted for additional limitations.

* * *

F. If any part of a proposed activity, use, modification or development is not eligible for exemption per Chapter

13.17 BMC, then a shoreline substantial development permit er-shereline-conditional-use-permit is required for

the entire proposed development project. A shoreline conditional use permit may also be required if the

proposed activity, use, development or modification is indicated as a “C” on the use matrix. See BMC

11.04.002.

NOTE: Change of X (Prohibited) to C (Conditional Use) is proposed in the Natural environment to allow
consideration of floodplain fills (outside the floodway) for the otherwise limited array of activities allowed in the
Natural environment. Based on the very limited uses/modifications otherwise allowed in the Natural
environment, this would still provide strong protection of that environment, while not precluding key
transportation projects.

Footnote added below provides a definition of improvement to assist with interpretation of this row of the use
matrix; the definition was taken from a Bothell Hearing Examiner decision which referenced the Merriam
Webster Dictionary.
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Table 13.07.080-1. Use Matrix

High
e L Urban Shoreline . High g. .
Use/Modification Natural . . Marina .. |Intensity —| Aquatic
Conservancy | Residential Intensity
Park
Fill Specific standards: BMC 13.11.070.
Between upland edge of
floodway and upland edge of Ccxat (o1 P P P P NA
floodplain
Transportation Specific standards: BMC 13.11.160.
Existing bridges, trails, roads,
and parking facilities: P P P P P P P
maintenance or improvement2

20 For purposes of interpreting the use matrix, an improvement is a usually permanent addition to or modification of
real property that enhances its capital value and is distinguished from an ordinary repair in being designed to make

the property more useful or valuable.

21 Fills are only allowed with a Conditional Use Permit when accessory to a transportation or other public facility
project and after mitigation sequencing has been applied to minimize the impact.

* * *

Chapter 13.09
GENERAL REGULATIONS AND PERFORMANCE STANDARDS

* * *

NOTE: Reference to Chapter 14.04 BMC, Article Xl added, which will now govern special flood hazard areas
rather than BMC 13.13.040.

13.09.060 Flood hazard reduction.

A. Development in floodplains shall avoid significantly or cumulatively increasing flood hazards. Development
shall be consistent with this SMP, as well as guidelines of the Natural Resources Conservation Service, the
U.S. Army Corps of Engineers, the Federal Emergency Management Agency, and King and Snohomish
Counties’ flood hazard management plans, and Chapter 14.04 BMC, Article XlII (Special Flood Hazard Areas).

* * *
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Chapter 13.11
USE-SPECIFIC AND MODIFICATION REGULATIONS AND PERFORMANCE

STANDARDS
13.11.070 Fill.

NOTE: Reference to Chapter 14.04 BMC, Article Xl added, which will now govern special flood hazard areas
rather than BMC 13.13.040.

D. Fills are allowed in floodplains outside of the floodway only where they would not alter the hydrologic
characteristics, flood storage capacity, or inhibit channel migration that would, in turn, increase flood hazard or

other damage to life or property and are consistent with FEMA standards and_Chapter 14.04 BMC, Article Xl
(Special Flood Hazard Areas) BMC-13.-13-040;-Frequently flooded-areas.

Chapter 13.13
CRITICAL AREAS IN SHORELINE JURISDICTION

NOTE: Amendment below to aid users to find the section containing stream buffers. This same change was
made previously in Chapter 14.04 BMC. Also updated terminology for special flood hazard areas.

Sections:
13.13.010 General.
13.13.020 Wetlands.
13.13.030 Critical aquifer recharge areas.

13.13.040 Fregquently-flooded-Special flood hazard areas.

13.13.050 Geologically hazardous areas.

13.13.060 Fish and wildlife habitat conservation areas including streams.

13.13.010 General.

NOTE: Text below amended to update terminology consistent with BMC 14.04, Article XIII (Special Flood
Hazard Areas).

A. Purpose and Goals.

* * *

4. Goals. By limiting development and alteration of critical areas, this chapter seeks to:
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a. Protect members of the public and public resources and facilities from injury, loss of life, or
property damage due to landslides and steep slope failures, erosion, seismic events, volcanic
eruptions, or flooding;

b. Maintain healthy, functioning ecosystems through the protection of unique, fragile, and valuable
elements of the environment, including ground and surface waters, wetlands, and fish and wildlife
and their habitats, and to conserve the biodiversity of plant and animal species;

c. Direct activities not dependent on critical areas resources to less ecologically sensitive sites
and mitigate unavoidable impacts to critical areas by regulating alterations in and adjacent to
critical areas; and

d. Prevent cumulative adverse environmental impacts to water quality, wetlands, and fish and

wildlife habitat, and the overall net loss of wetlands, frequentlyfloeded-special flood hazard areas,

and habitat conservation areas.

* * *

NOTE: Text below amended to update terminology consistent with BMC 14.04, Article XIII (Special Flood
Hazard Areas).

C. Mitigation Sequencing.
1. Applicants shall demonstrate that all reasonable efforts have been examined with the intent to avoid
and minimize adverse impacts to critical areas. When an alteration to a critical area is proposed, such
alteration shall be avoided, minimized, or compensated for in the following sequential order of
preference:
c. Rectifying the adverse impact to wetlands, critical aquifer recharge areas, frequently-flooded

special flood hazard areas, and habitat conservation areas by repairing, rehabilitating, or restoring

the affected environment to the historical conditions or the conditions existing at the time of the
initiation of the project;
(1) Minimizing or eliminating the hazard by restoring or stabilizing the hazard area through
engineered or other methods;
(2) Reducing or eliminating the adverse impact or hazard over time by preservation and
maintenance operations during the life of the action;
(38) Compensating for the adverse impact to wetlands, critical aquifer recharge areas,

frequently-flooded special flood hazard areas, and habitat conservation areas by replacing,

enhancing, or providing substitute resources or environments; and
(4) Monitoring the hazard or other required mitigation and taking remedial action when

necessary.

10
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NOTE: Amendment below to remove a standard that cannot be met and is not required by this code (applicants
required to demonstrate reasonable efforts to avoid and minimize impacts). Added reference to mitigation
sequencing to emphasize that standard. This same change was made previously in BMC 14.04.220.A.

D. Mitigation Requirements.

Unless otherwise provided in this chapter, if alteration to the critical area is unavoidable after application

of mitigation sequencing per section C of this section, Mitigation Sequencing, or necessary to achieve

other objectives of the SMA, such as accommodation of water-oriented and other preferred uses, all
adverse impacts to or from critical areas and buffers resulting from a development proposal or alteration
shall be mitigated using the most current, available scientific and technical information in accordance
with an approved critical areas report and SEPA documents, so as to result in no net loss of critical area

and shoreline ecological functions and values.

* * *

NOTE: Inclusion of frequently flooded areas (or special flood hazard area) regulations is not necessary for
consistency with RCW 90.58 or the Washington Department of Ecology Shoreline Master Program (SMP)
guidelines. Accordingly, special flood hazard areas will not be regulated by the SMP, and instead will be
regulated by Chapter 14.04 BMC, Article XlII (Special Flood Hazard Areas). This reference does not
incorporate those regulations into the SMP. Flood hazard regulations are necessary for National Flood
Insurance Program (NFIP) certification, not Shoreline Management Act compliance. If these regulations are
retained in the SMP, any applicant that needs to deviate from these would need to obtain a Shoreline Variance,
which may be difficult to obtain considering the Variance criteria. Further, any amendments to the flood hazard
regulations that may be required by the NFIP would then need to go through the SMP amendment process.

H. Jurisdiction — Critical Areas.
1. Within shoreline jurisdiction, the city shall regulate all uses, activities, and developments within,
adjacent to, or likely to affect one or more critical areas, consistent with the most current, available
scientific and technical information and the provisions herein.

2. Special flood hazard areas are requlated by Chapter 14.04 BMC, Article XlII (Special Flood Hazard

Areas), which are not incorporated into this Shoreline Master Program. All other cCritical areas are

regulated by this chapter and include:
a. Wetlands as designated in BMC 13.13.020, Wetlands;

b. Critical aquifer recharge areas as designated in BMC 13.13.030, Critical aquifer recharge

areas;

cd. Geologically hazardous areas as designated in BMC 13.13.050, Geologically hazardous
areas; and
de. Fish and wildlife habitat conservation areas as designated in BMC 13.13.060, Fish and wildlife

habitat conservation areas.

11
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NOTE: Amendment in 3.d. below to remove redundancy (wetlands and waterbodies are a subset of critical
areas). This same change was made previously in BMC 14.04.190.C.

Amendment in 3.k below to provide additional detail about the financial guarantee requirements, including a
reference to section V. This amendment may reduce the potential for staff and applicants to overlook
requirements to obtain or provide, respectively, the appropriate financial guarantees.

O. Critical Areas Report — Requirements.
3. Minimum Report Contents. At a minimum, the report shall contain the following:

a. The name and contact information of the applicant, a description of the proposal, and

identification of the permit requested;

b. A copy of the site plan for the development proposal including:
(1) A map to scale depicting critical areas, buffers, the development proposal, and any areas
to be cleared; and
(2) A description of the proposed storm water management plan for the development and
consideration of impacts to drainage alterations;

c. The dates, names, and qualifications of the persons preparing the report and documentation of

any fieldwork performed on the site;

d. ldentification and characterization of all critical areas;-wetlands—water-bedies; and required or

recommended buffers adjacent within 300 feet of to-the proposed project area;

e. A statement specifying the accuracy of the report, and all assumptions made and relied upon;

f. An assessment of the probable cumulative impacts to critical areas resulting from development of
the site and the proposed development, including a functions and values analysis;

g. An analysis of site development alternatives including a no development alternative;

h. A description of reasonable efforts made to apply mitigation sequencing pursuant to subsection C
of this section, Mitigation Sequencing, to avoid, minimize, and mitigate adverse impacts to critical
areas;

i. Plans for adequate mitigation, as needed, to offset any adverse impacts, in accordance with

subsection Q of this section, Mitigation Plan Requirements, including, but not limited to:

(1) The impacts of any proposed development within or adjacent to a critical area or buffer on
the critical area; and
(2) The impacts of any proposed alteration of a critical area or buffer on the development
proposal, other properties and the environment;

j- A discussion of the performance standards applicable to the critical area and proposed activity;

k. Financial guarantees to ensure compliance with any required restoration or mitigation, including

installation, maintenance, and monitoring pursuant to subsection V of this section, Bonds to Ensure

Mitigation, Maintenance, and Monitoring; and

12
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I. Any additional information required for the critical area as specified in the corresponding section.

* * *

NOTE: Changes made below to remove ambiguity about the monitoring period duration and frequency of
monitoring/reporting.

Q. Mitigation Plan Requirements. When mitigation is required, the applicant shall submit for approval by the city

a mitigation plan as part of the critical areas report. The mitigation plan shall include:
4. Monitoring Program. The mitigation plan shall include a program for monitoring construction of the
compensation project and for assessing a completed project. A protocol shall be included outlining the
schedule for site monitoring {fer-example,-meonitoring-shalloceurinyears-one-three, fiveand-seven
after site-construction), and how the monitoring data will be evaluated to determine if the performance
standards are being met. A monitoring report shall be submitted annually as-reeded to document
milestones, successes, problems, and contingency actions of the compensation project. The
compensation project shall be monitored for a period necessary to establish that performance standards

have been met, but not for a period less than five years unless a different schedule or duration is

approved by the shoreline administrator.

* * *

NOTE: Definition amended below to update terminology and consistency with BMC 14.04.005.

R. Unauthorized Critical Area Alterations.

* * *

3. Minimum Performance Standards for Restoration.

a. For alterations to critical aquifer recharge areas, frequently-flooded special flood hazard areas,

wetlands, and habitat conservation areas, the following minimum performance standards shall be
met for the restoration of a critical area; provided, that if the violator can demonstrate that greater
functional and habitat values can be obtained, these standards may be modified:
(1) The historic structural and functional values shall be restored, including water quality and
habitat functions;
(2) The historic soil types and configuration shall be replicated;
(3) The critical area and buffers shall be replanted with native vegetation that replicates the
vegetation historically found on the site in species types, sizes, and densities. The historic
functions and values should be replicated at the location of the alteration; and
(4) Information demonstrating compliance with the requirements in subsection Q of this

section, Mitigation Plan Requirements, shall be submitted to the shoreline administrator.

13
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b. For alterations to special flood hazards and geological hazards, the following minimum

performance standards shall be met for the restoration of a critical area; provided, that if the
violator can demonstrate that greater safety can be obtained, these standards may be modified:
(1) The hazard shall be reduced to a level equal to, or less than, the predevelopment hazard;
(2) Any risk of personal injury resulting from the alteration shall be eliminated or minimized;
and
(3) The hazard area and buffers shall be replanted with native vegetation sufficient to

minimize the hazard.

NOTE: Amendments below intended to minimize the potential for an overly strict interpretation of the
applicability of this section to buffer restoration actions that may not strictly result from a direct adverse impact
(e.g., restoration that is the condition of approval for constructing a non-water-oriented use).

V. Bonds to Ensure Restoration, Mitigation, Maintenance, and Monitoring.

1. When mitigation or restoration required pursuant to a development proposal is not completed prior to
the city final permit approval, such as final plat approval or final building inspection, the city shall require
the applicant to post a performance bond or other security in a form and amount deemed acceptable by

the city. If the development proposal is subject to mitigation or restoration to offset impacts, obtain a

buffer reduction, or receive approval for a non-water-oriented use, the applicant shall post a mitigation

maintenance and monitoring bond or other security in a form and amount deemed acceptable by the city

to ensure mitigation or restoration is fully functional.

2. The bond shall be in the amount of 125 percent of the estimated cost of the uncompleted actions or
the estimated cost of restoring the functions and values of the critical area that are at risk, whichever is
greater.

3. The bond shall be in the form of a surety bond, performance bond, assignment of savings account, or
an irrevocable letter of credit guaranteed by an acceptable financial institution with terms and conditions
acceptable to the city attorney.

4. Bonds or other security authorized by this section shall remain in effect until the city determines, in
writing, that the standards bonded for have been met. Bonds or other security shall be held by the city for
a minimum of five years to ensure that the required mitigation or restoration has been fully implemented
and demonstrated to function, and may be held for longer periods when necessary.

5. Depletion, failure, or collection of bond funds shall not discharge the obligation of an applicant or

violator to complete required mitigation, maintenance, monitoring, or restoration.

14
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6. Public development proposals shall be relieved from having to comply with the bonding requirements
of this section if public funds have previously been committed for mitigation, maintenance, monitoring, or
restoration.

7. Any failure to satisfy critical area requirements established by law or condition including, but not
limited to, the failure to provide a monitoring report within 30 days after it is due or comply with other
provisions of an approved mitigation_or restoration plan shall constitute a default, and the city may
demand payment of any financial guarantees or require other action authorized by the city code or any
other law.

8. Any funds recovered pursuant to this section shall be used to complete the required mitigation_or

restoration.

13.13.020 Wetlands.

NOTE: Duration of delineation validity added consistent with Ecology’s Wetland Guidance for CAO Updates:
Western Washington Version (2016; https://fortress.wa.gov/ecy/publications/documents/1606001.pdf) and the
recent draft update DRAFT Wetland Guidance for Critical Areas Ordinance (CAQ) Updates: Western and
Eastern Washington (2022, https://apps.ecology.wa.gov/publications/documents/2206005.pdf). This same
change was made previously in BMC 14.04.500.A.

A. Designating Wetlands. Wetlands are those areas designated in accordance with the approved federal

Wetland Delineation Manual and applicable regional supplements that are inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support, and that under normal circumstances do support,
a prevalence of vegetation typically adapted for life in saturated soil conditions. All areas within the city meeting

the wetland designation criteria in the federal Wetland Delineation Manual_and applicable regional supplement,

regardless of any formal identification, are hereby designated critical areas and are subject to the provisions of

this chapter. Wetland delineations are valid for five years; after such date the City shall determine whether a

revision or additional assessment is necessary.

NOTE: Amendment below for simplicity and consistency with Ecology guidance. This same change was made
previously in BMC 14.04.500.B.2.

B. Wetland Ratings. ....
1. Wetland Rating Categories. ...

2. Date of Wetland Rating. Wetland rating categories shall be applied based on existing conditions at the

time of application, or at the time of wetland delineation if within five years of application. as-the-wetland

categories shall not change due to illegal modifications.

15
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NOTE: Amendment below corrects agency name. This same change was made previously in BMC
14.04.500.C.

C. Mapping. The approximate location and extent of wetlands are shown on the adopted critical area maps.
The following critical area maps, including locally adopted maps, are hereby adopted. Additionally, soil maps
produced by U.S. Department of Agriculture National Natural Resources Conservation Service may be useful in
helping to identify potential wetland areas. These maps are to be used as a guide for the city, project
applicants, and/or property owners, and may be continuously updated as new critical areas are identified. They
are a reference and do not provide a final critical area designation. The exact location of a wetland’s boundary
shall be determined through the performance of a field investigation by a qualified professional wetland

scientist applying the approved federal Wetland Delineation Manual and applicable regional supplements.
* * *

NOTE: Subsection E.1 removed for redundancy — qualified professional requirement is stated in BMC
13.13.010.0 and defined in BMC 13.03.010 (amendment proposed above). This same change was made
previously in BMC 14.04.520.

Subsection E.2 removed for redundancy — these requirements are already listed in BMC 13.13.010.0
(amendment proposed above). This same change was made previously in BMC 14.04.520.

E. Additional Report Requirements. In addition to the general critical area report requirements of BMC
13.13.010(0), critical area reports for wetlands must meet the requirements of this section. Critical area reports

for two or more types of critical areas must meet the report requirements for each relevant type of critical area.

13. Wetland Analysis. In addition to the minimum required contents of BMC 13.13.010(0), Critical Areas

Report — Requirements, a critical area report for wetlands shall contain an analysis of the wetlands
including the following site- and proposal-related information at a minimum:
a. A written assessment and accompanying maps of the wetlands and buffers within 300 feet of the
project area, including the following information at a minimum:
(1) Wetland delineation and required buffers;

(2) Existing wetland acreage;

16
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(3) Wetland category;

(4) Vegetative, faunal, and hydrologic characteristics;

(5) Soil and substrate conditions;

(6) Topographic elevations, at two-foot contours; and

(7) A discussion of the water sources supplying the wetland and documentation of hydrologic
regime (locations of inlet and outlet features, water depths throughout the wetland, evidence of
recharge or discharge, evidence of water depths throughout the year — drift lines, algal layers,

moss lines, and sediment deposits).

b. A discussion of measures, including avoidance, minimization, and mitigation, proposed to

preserve existing wetlands and restore any wetlands that were degraded prior to the current

proposed land use activity.

c. A habitat and native vegetation conservation strategy that addresses methods to protect and

enhance on-site habitat and wetland functions.

d. Functional evaluation for the wetland and-adjacent-buffer using the Washington State Wetland

Rating System for Western Washington {revised}, Department of Ecology Publication No. 14-06-029

or as revised and including the reference of the method and all data sheets.

e. Proposed mitigation, if needed, including a written assessment and accompanying maps of the

mitigation area, including the following information at a minimum:

(1) Existing and proposed wetland acreage;

(2) Vegetative and faunal conditions;

(3) Surface and subsurface hydrologic conditions including an analysis of existing and future
hydrologic regime and proposed hydrologic regime for enhanced, created, or restored mitigation
areas;

(4) Relationship within watershed and to existing water bodies;
(5) Soil and substrate conditions, topographic elevations;

(6) Existing and proposed adjacent site conditions;

()

7) Required wetland buffers (including any buffer reduction and mitigation proposed to increase

the plant densities, remove non-native and invasive weedy vegetation, and replant the buffers);

(8) Property ownership; and
(9) Associated wetlands and related wetlands that may be greater than 300 feet from the subject

project.

17
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f. A scale map of the development proposal site and adjacent area. A discussion of ongoing
management practices that will protect wetlands after the project site has been developed, including
proposed monitoring and maintenance programs.

g. A bond estimate for the installation (including site preparation, plant materials and installation,
fertilizers, mulch, stakes) and the proposed monitoring and maintenance work for the required

number of years.

NOTE: Ecology suggested the following changes in comments provided during the update of BMC 14.04 on
1/15/2020 and 1/19/2021. This same change was made previously in BMC 14.04.520.

h. Notice on Title Netification.

title—Proof of establishment of Notice on Title for the wetlands and buffers on the project site,

including the compensatory mitigation areas.

NOTE: Minor formatting/numbering change. This same change was made previously in BMC 14.04.520.

24. Additional Information.

a. When appropriate, the shoreline administrator may also require the critical area report to include
an evaluation by the state Department of Ecology or an independent qualified expert regarding the
applicant’s analysis and the effectiveness of any proposed mitigating measures or programs, and to
include any recommendations as appropriate.

ba. If the development proposal site contains or is within a wetland area, the applicant shall submit
an affidavit, which declares whether the applicant has knowledge of any illegal alteration to any or all
wetlands on the proposed site and whether the applicant previously had been found in violation of
this chapter. If the applicant has been found previously in violation, the applicant shall declare
whether such violation has been corrected to the satisfaction of the jurisdiction.

cb. The shoreline administrator shall determine if the mitigation and monitoring plans and bonding
measures proposed by the applicant are sufficient to protect the public health, safety, and welfare,

consistent with the goals, purposes, objectives and requirements of this chapter.

NOTE: This same change shown in F.1. was made previously in BMC 14.04.530.A.

F. General Requirements.

1. Activities may only be permitted in a wetland or wetland buffer without mitigation if the applicant can

show that the proposed activity will not degrade the functions and functional performance of the wetland

and other critical areas. Mitigation shall be performed in accordance with the preferred sequencing

shown in BMC 13.13.010(C).
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2. Activities and uses shall be prohibited in wetlands and wetland buffers, except as provided for in this
chapter.

3. Category | Wetlands. Activities and uses shall be prohibited from Category | wetlands, except for low-
impact public access and recreation facilities, such as raised boardwalks or platforms for hiking or
bird/wildlife watching, that provide opportunities for significant numbers of people to enjoy the natural
environment. Such facilities shall be designed to avoid or minimize significant vegetation removal.
Projects shall be designed to result in no net loss of ecological functions, and all adverse impacts shall

be mitigated.

NOTE: The text added below was adapted from 14.04.530.D.3 and further modified for clarity. This change is
precipitated by materials and discussion included in the hearing record related to the WSDOT 405/527 project
and the Bothell Hearing Examiner's recommendation to address issue in the next update.

4. Category Il, lll and IV Wetlands. With respect to activities proposed in Category I, Ill, and IV wetlands,
the following standards shall apply:
a. Water-dependent activities may be allowed where there are no practicable alternatives that would
have a less adverse impact on the wetland, its buffers and other critical areas.
b. Low-impact public access and recreation facilities, such as raised boardwalks, may be allowed if
they provide opportunities for substantial numbers of the general public to enjoy the natural
environment. Such facilities shall be designed to avoid or minimize significant vegetation removal.
Projects shall be designed to result in no net loss of ecological functions, and all adverse impacts
shall be mitigated. Public access and recreational facilities shall incorporate interpretive signs or
other mechanism to educate the public about wetland functions.

c. Where-aActivities and developments are-propesed that are neither water-dependent nor related to

public access and recreation,-it-shall-be are presumed that to have alternative locations are

available—and-activities-and uses shall not be permittedprehibited.—unless the-applicant
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NOTE: Amendments below reflect the 2016 and 2018 updates to Ecology’s science-based wetland buffers
(https://fortress.wa.gov/ecy/publications/documents/1606001.pdf and
https://fortress.wa.gov/ecy/publications/parts/1606001part1.pdf), and closely the match the changes made
recently in BMC 14.04.530.F. These changes were not implemented in Chapter 13.13 BMC during the 2019
SMP periodic update due to greater interest in consistency with the City’s non-shoreline critical areas
regulations organization (at that time) and the distribution of buffers into four columns based on points rather
than three.

5. Wetland Buffers.

a. Vegetative Condition. The buffer widths presume the existence of a relatively intact native

vegetation community in the buffer zone adequate to protect the existing wetland functions and

values at the time of the proposed activity. If the existing buffer is unvegetated, sparsely vegetated,

or vegetated with invasive species that do not perform needed functions, then the buffer shall either

be planted to maintain the required width or the buffer shall be widened to ensure that adequate

functions of the buffer are provided.

ba. Buffer Widths.

(1) The wetland buffers in Table 13.13.020-1, based on wetland category and habitat score,

apply if the following criteria are met:

(A) Standard-bufferwidths-apply—iftThe minimization measures of Table 13.13.020-2 are

implemented. and-any-€ ng-habitat corridors-on-theproject site-areprotected—Reguire

(B) For wetlands that score six points or more for habitat function, a relatively undisturbed,

vegetated corridor at least 100 feet wide shall be protected when feasible between the

wetland and any other priority habitats as defined by the Washington State Department of

Fish and Wildlife. Presence or absence of a nearby priority habitat must be confirmed by a

qualified professional and documented in a critical areas report. The corridor must be

protected for the entire distance between the wetland and the priority habitat by some type

of legal protection such as a conservation easement or critical area tract.

Table 13.13.020-1. Wetland Buffer Widths if Table 13.13.020-2 is Implemented and Corridor Provided

Buffer width (in feet) based on habitat score'’

Wetland Category 3-5 points 6-7 points 8-9 points

~
(6]
-
-
o
N
N
(6}

~
(6]
-
-
o
N
N
(6}

o)
o
-
-
o
N
N
(6}

I<
I
o
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' For detailed description see the Washington State Wetland Rating System for Western Washington, Department of
Ecology Publication No. 14-06-029 or as revised.

Standard (feet)-if Buffer (in feet) if 5 |Buffer (in feet) if 6 —|Buffer (in feet) if 8 —
Wetland Category I:abﬂat—seere—l&s— habitat points* 7 habitat points* 9 habitat points*

75

75

60

40

108 168 225

Table 13.13.020-2. Required Measures to Minimize Impacts to Wetlands (if applicable to a specific

proposal)

Disturbance Required Measures to Minimize Impacts
Lights e Direct lights away from wetland
Noise e Locate activity that generates noise away from wetland

o |f warranted, enhance existing buffer with native vegetation plantings adjacent
to noise source

o For activities that generate relatively continuous, potentially disruptive noise,
such as certain heavy industry or mining, establish an additional 10-foot heavily
vegetated buffer strip immediately adjacent to the outer wetland buffer

Toxic runoff ¢ Route all new, untreated runoff away from wetland while ensuring wetland is not
dewatered

e Establish covenants limiting use of pesticides within 150 feet of wetland
e Apply integrated pest management

Stormwater runoff e Retrofit stormwater detention and treatment for roads and existing adjacent
development

e Prevent channelized flow from lawns that directly enters the buffer

e Use low intensity development techniques (for more information refer to the
drainage ordinance and manual)

Change in water ¢ Infiltrate or treat, detain, and disperse into buffer new runoff from impervious
regime surfaces and new lawns

Pets and human e Use privacy fencing OR plant dense vegetation to delineate buffer edge and to
disturbance discourage disturbance using vegetation appropriate for the ecoregion
¢ Place wetland and its buffer in a separate tract or protect with a conservation
easement
Dust e Use best management practices to control dust
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(2) The wetland buffers in Table 13.13.020-3, based on wetland category and habitat score,

apply if the proposal does not meet the criteria listed within subsection 5.b.(1) of this section.

Table 13.13.020-3. Wetland Buffer Widths if Table 13.13.020-2 is Not Implemented or Corridor Not

Provided

Buffer width (in feet) based on habitat score’
Wetland Category 3-5 points 6-7 points 8-9 points
1 100 150 300
H 100 150 300
n 80 150 300
v 50

! For detailed description see the Washington State Wetland Rating System for Western Washington, Department of
Ecology Publication No. 14-06-029 or as revised.

NOTE: These same changes were made previously in BMC 14.04.530.F.3 after close coordination with City
staff regarding difficulties with interpretation and application; Ecology provided final review comments on this
section on 1/19/2021.

cb. Nenstandard-Modified Buffer Widths. The City may approve a modification of the required

buffer width where the proposed development or use is isolated from the critical area and its

contiguous buffer by an existing legally established non-conforming roadway; building; detached

garage; accessory dwelling unit; commercial or multi-family residential parking area, including drive

aisles and fire lanes; or retaining walls over 6 feet in height. The modified buffer width would extend

to the edge of the legally established non-conforming improvement nearest the wetland. The

modification may not be requested for such minor non-conforming improvements as fences, sheds,

patios, decks, residential driveways, or other similar structures and impervious surfaces. For the

buffer modification to be approved, the applicant must demonstrate conclusively in a critical area

report that all the following criteria are met:
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(1) _The existing legal non-conforming improvement between the proposed development or use

and the wetland creates a substantial barrier to buffer function;

(2) The buffer area modified by an existing legal non-conforming improvement or the section of

buffer isolated from the wetland by a legal improvement does not provide additional protection of

the critical area from the proposed development; and

(3) The buffer area modified by an existing legal non-conforming improvement or the section of

buffer isolated from the wetland by a legal improvement does not provide significant

hydrological, water quality, and wildlife buffer functions relating to the portion of the buffer

adjacent to the critical area.

d. Increased Wetland Buffer Widths. The shoreline administrator shall eensider—and-may-require,

increased buffer widths, up to 25 feet 33-percent-of the-standard-buffer, in accordance with the
recommendations of an-experienced; qualified professional wetland-scientist, and the most current

available scientific and technical information, on a case-by-case basis when a larger buffer is
necessary to protect existing wetland functions and values based on site-specific characteristics.
This determination shall be based on one or more of the following criteria:

(1) A larger buffer is needed to protect other critical areas;

(2) Wetlands within 25 feet of the toe of slopes equal to or greater than 15 percent shall have

the following buffers:
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(A) Where the horizontal length of the slope including small benches and terraces is within

the buffer for that wetland category, the buffer width shall be the greater of the required

buffer for that wetland category or 25 feet beyond the toe of the slope.

(B) Where the horizontal length of the slope extends beyond the required buffer for that

wetland category, the buffer shall extend to a point 25 feet beyond the required buffer for

that wetland category.
(3) The buffer area has minimal vegetative cover. In lieu of increasing the buffer width where
existing buffer vegetation is inadequate to protect the existing wetland functions and values,
implementation of a buffer planting plan developed by a qualified professional wetland-scientist
in accordance with an approved critical areas report may substitute. Existing buffer vegetation is
considered “inadequate” and will need to be enhanced through additional native plantings and (if
appropriate) removal of nonnative plants when: (A) nonnative or invasive plant species provide
the dominant cover, (B) vegetation is lacking due to disturbance and wetland resources could be
adversely affected, or (C) enhancement plantings in the buffer could significantly improve buffer
functions.
(4) Buffer widths may vary for any one wetland based on its existing characteristics. It is
understood that gradual transition zones will be employed between one buffer width and
another. The required buffer width may be increased if any of the following circumstances exist:

(A) Species listed by the federal government or the state of Washington as endangered,

threatened, sensitive or priority, or essential or outstanding actual habitat for those species,

or plant associations of infrequent occurrence are present;

(B) Unusual nesting or resting sites such as heron rookeries or raptor nesting or lookout

trees are present;

(C) The wetland has been identified as providing a particularly important water quality

maintenance or flood control function, or is particularly sensitive to erosion and/or

sedimentation.
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NOTE: Amendments to wetland buffer width averaging below reflect the 2016 Ecology model code and
updated buffer widths which are based on best available science
https://fortress.wa.gov/ecy/publications/documents/1606001.pdf. These changes were previously included in
BMC 14.04.530.F.5-.9.

e. Wetland Buffer Width Averaging. The shoreline administrator may allow modification of the
standard wetland buffer width in accordance with an approved critical areas report and the most
current, available scientific and technical information on a case-by-case basis by averaging buffer
widths. Averaging of buffer widths may only be allowed where a qualified professional wetland
seientist-demonstrates that:

(1) It will not reduce wetland functions or functional performance;

(2) The wetland contains variations in sensitivity due to existing physical characteristics or the

character of the buffer varies in slope, soils, or vegetation, and the wetland would benefit from a

wider buffer adjacent to the higher-functioning area of habitat or more-sensitive portion of the

wetland in-places and would not be adversely impacted by a narrower buffer adjacent to the

lower-functioning or less-sensitive portions of the wetland in-otherplaces;

(3) The total area contained in the buffer area after averaging is no less than that which would
be contained within the standard buffer; and
(4) The buffer at its narrowest point is never less than either the greater of 75 percent of the
required buffer width or 75 feet for Category | and Il, 50 feet for Category lll, and 25 30 feet for
Category IV wetlands;-whichever-is-greater.
f. Measurement of Wetland Buffers.
(1) All buffers shall be measured from the wetland boundary as surveyed in the field.
(2) The buffer for a wetland created, restored, or enhanced as compensation for approved
wetland alterations shall be the same as the buffer required for the category of the created,
restored, or enhanced wetland. Only fully vegetated buffers will be considered. Lawns,
walkways, driveways, and other mowed or paved areas will not be considered buffers.
a. Buffer Consistency. All mitigation sites shall have buffers consistent with the buffer requirements
of this chapter.
h. Buffer Maintenance. Except as otherwise specified or allowed in accordance with this chapter,
wetland buffers shall be retained in an undisturbed or enhanced condition. In the case of

compensatory mitigation sites, Rremoval of invasive nonnative weeds is required for the duration of

the mitigation bond.
i. Buffer Uses. The following uses may be permitted within a wetland buffer in accordance with the

review procedures of this chapter, provided they are not prohibited by any other applicable law and
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they are conducted in a manner so as to minimize adverse impacts to the buffer and adjacent
wetland:
(1) Conservation and Restoration Activities. Conservation or restoration activities aimed at
protecting the soil, water, vegetation, or wildlife.
(2) Passive Recreation. Passive recreation facilities designed and in accordance with an
approved critical areas report, including:

(A) Walkways and trails; provided, that those pathways are limited to minor crossings

having no adverse impact on water quality. They should be that-are-generally parallel to the

perimeter of the wetland shall, where practicable, belocated-in the outer 25% one-third of

the buffer area, and located to avoid removal of significant trees. Surface permeability of

walkways and trails shall be considered where applicable. Raised boardwalks utilizing
nontreated pilings area may be acceptable. Buffer widths shall be increased, where
practicable, equal to the width of the trail corridor;

(B) Wildlife viewing structures; and

(C) Fishing access areas down to the water’s edge shall be no wider than six feet.

* * *

NOTE: Amendments to G below per earlier Ecology reviews and for consistency with Ecology’s Wetland
Guidance for CAO Updates: Western Washington Version (2016,
https://fortress.wa.gov/ecy/publications/documents/1606001.pdf), the recent draft update DRAFT Wetland
Guidance for Critical Areas Ordinance (CAQ) Updates: Western and Eastern Washington (2022,
https://apps.ecology.wa.gov/publications/documents/2206005.pdf), and Ecology’s 2021 Wetland Mitigation in
Washington State Part 1: Agency Policies and Guidance: Version 2). A team of Ecology biologists involved in
the update of Ecology’s guidance documents also provided comments and suggestions in December 2020 and
January 2021.

G. Compensatory Mitigation Requirements.

1. Compensatory mitigation for alterations to wetlands shall be used only for unavoidable impacts that

remain after application of mitigation sequencing and shall achieve equivalent or greater biologic

functions.

2. Compensatory mitigation plans shall be consistent with the following documents, as applicable:

a. the-state-Departmentof-Ecology Wetland Mitigation in Washington State — Part 1: Agency

Policies and Guidance (Version 2), Ecology Publication #21-06-003, or as revised:;

b. Wetland Mitigation in Washington State — Part 2: Developing Mitigation Plans (Version 1),

Ecology Publication-Ne- #06-06-011b_Olympia; WA March-2006, or_as revised; and
c. Selecting Wetland Mitigation Sites Using a Watershed Approach (Western Washington),

Ecology Publication #09-06-32b, or as revised.
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3.  Compensation ratios shall be consistent with subsection | of this section or as otherwise approved

by the Washington Department of Ecology and/or the U.S. Army Corps of Engineers.

4. Compensatory mitigation requirements may also be determined using the credit/debit tool described

in Calculating Credits and Debits for Compensatory Mitigation in Wetlands of Western Washington: Final

Report (Ecology Publication #10-06-011, or as revised) consistent with subsection 12.e of this section.

51. Mitigation Sequencing. Mitigation shall be required in the following order of preference:

a. Avoiding the adverse impact altogether by not taking a certain action or parts of an action.

b. Minimizing adverse impacts by limiting the degree or magnitude of the action and its
implementation, by using appropriate technology, or by taking affirmative steps to avoid or reduce
impacts.

c. Rectifying the adverse impact by repairing, rehabilitating, or restoring the affected environment.
d. Reducing or eliminating the adverse impact over time by preservation and maintenance
operations.

e. Compensating for the adverse impact by replacing, enhancing, or providing substitute resources
or environments.

f. _ Monitoring the impact and taking appropriate corrective measures when necessary.

Application of the above mitigation order of preference shall be consistent with guidance from the State

Department of Ecology, Wetland Mitigation in Washington State — Part 1: Agency Policies and Guidance

(Version 2) Ecology Publication No. 21-06-003, by providing for a higher avoidance threshold for

wetlands such as Category | or Il wetlands, which perform a high level of functions, than the avoidance

threshold for wetlands such as Category 1V wetlands, which provide a low level of functions.

63. Preference of Mitigation MethodsAstiens. Compensatory mitigation methods actiens shall address
functions affected by the alteration to achieve functional equivalency or improvement. Compensatory
mMitigation methods actions-thatrequire-compensation-shall occur in the following order of preference:
a. Restoration.
(1)a- Reestablishment. Restoring wetlands on upland sites that were formerly wetlands.
“Wetland restoration” refers to actions performed to reestablish wetland functional
characteristics and processes that have been lost by alterations, activities, or catastrophic
events within an area that no longer meets the definition of a wetland.

(2) Rehabilitation. Improving or repairing the performance of processes, and therefore

functions, in an existing wetland. Rehabilitation actions usually occur in wetlands that are highly

degraded because one or more environmental processes have been disrupted. Rehabilitation

actions should focus on restoring hydrologic processes that have been disturbed or altered by

human activity (e.g., breaching a levee in a floodplain).
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b. Creation. Creating wetlands on disturbed upland sites such as those with vegetative cover
consisting primarily of nonnative introduced species. Wetlands creation refers to actions performed

to manipulate existing physical, chemical or biological characteristics to intentionally establish a

wetland at a site where it did not formerly exist. Creation should only be attempted when there is a
consistent source of hydrology and it can be shown that the surface and subsurface hydrologic
regime is conducive for the wetland community that is being designed.

c. Preservation. Protecting/maintaining wetlands by removing a threat to, or preventing the decline

of, wetland conditions by an action in or near a wetland, such as purchasing land or easements.

de._Enhancement. Manipulating physical, chemical or biological characteristics of a degraded

aquatic resource to heighten, intensify, or improve a specific aguatic resource function(s).

functions-they-provide-are-of a-higherquality- Such enhancement should be part of a mitigation

package that includes replacing the impacted area meeting appropriate ratio requirements.

74. Type of Mitigation. Compensatory mitigation shall address the functions affected by the proposed
project, with an intention to achieve functional equivalency or improvement of functions (“in kind”). The
goal shall be for the compensatory mitigation to provide similar wetland functions to those lost, except
the city may allow out-of-kind replacement of wetland type or functions when either:

a. The lost wetland provides minimal functions, and the proposed compensatory mitigation action(s)

will provide equal or greater functions or will provide functions shown to be limiting within a

watershed through a formal Washington State watershed assessment plan, as defined in RCW
89.08.460, or through equivalent information provided by a qualified professional in a critical areas

report pretecel; or

b. Out-of-kind replacement of wetland type or functions will best meet watershed goals or restoration

priorities in the final Lake Washington/Cedar/Sammamish Watershed (WRIA 8) Chinook Salmon
Conservation Plan (WRIA 8 Salmon Plan) initially adopted by the city council in 2005, and as
updated or supplemented thereafter, or the Shoreline Restoration Plan adopted by the city council in

2013, and as updated thereafter.
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NOTE: This Location of Mitigation section is not found in BMC 14.04.540 (Performance Standards —
Compensatory Mitigation Requirements). This section was developed by the Shorelines Board in 2019
specifically for the SMP.

88. Location of Mitigation.
a. Compensatory mitigation actions shall be conducted on the site of the alteration except when the
applicant can demonstrate that off-site mitigation is ecologically preferable and will provide
equivalent or greater replacement of critical area functions and values when compared to on-site
mitigation.
b. The city will review applications for off-site mitigation as a shoreline conditional use following the
procedures for a Type Ill development application pursuant to BMC Title 11, Administration of
Development Regulations.

c. The city may allow off-site mitigation only when an applicant can demonstrate that a higher level
of ecological functioning would result from an alternate approach and when all of the following apply:
(1) There are no reasonable on-site opportunities or on-site opportunities do not have a high
likelihood of success, after a determination of the natural capacity of the site to mitigate for the
adverse impacts. Consideration shall include: anticipated wetland mitigation replacement ratios;

buffer conditions and proposed widths; hydrogeomorphic classes of on-site wetlands when
restored; proposed flood storage capacity; position in the landscape; and potential to mitigate
riparian fish and wildlife impacts (such as connectivity);

(2) Off-site mitigation has a greater likelihood of providing equal or improved wetland functions
than the impacted wetland; and

(3) Off-site locations may include state-certified mitigation banks, federally-certified in-lieu-fee

programs, applicant-owned properties, or public property subject to agreement with the city.

NOTE: The text below was added in response to materials and discussion included in the hearing record
related to the WSDOT 405/527 project which suggested that, as written, there was some ambiguity in code
direction for applicants who are not able to locate a suitable off-site mitigation area as listed in (1) through (4)
below.

d. Off-site mitigation, when approved by the city, shall be required in the following order of
preference, as illustrated in Figure 13.13.020(G)(85)(d) below:
(1) On an adjacent property in Bothell within the same subdrainage basin on North Creek or
Swamp Creek, or on the Sammamish River.
(2) In the same subdrainage basin in Bothell as the impacted wetland when the wetland is
located in shoreline jurisdiction associated with North Creek or Swamp Creek, or on the
Sammamish River in Bothell when the impacted wetland is located in shoreline jurisdiction
associated with the Sammamish River.

(3) Within the shoreline jurisdiction of the city of Bothell or its municipal urban growth area.
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(4) In adjacent jurisdictions within the same subdrainage basin on North Creek or Swamp
Creek, or on the Sammamish River downstream of Bothell or upstream as far as the 145" Street
NE bridge in Woodinville, only when the applicant can demonstrate that the mitigation project
will provide equal or greater ecological benefits to the shoreline jurisdiction of the city of Bothell
or its municipal urban growth area.

(5) Only after applicants have demonstrated that off-site mitigation opportunities consistent with

the preferences identified in subsections (1) through (4) of this section are not available or

feasible, may applicants pursue wetland mitigation banks or in-lieu-fee programs consistent with

BMC 13.13.020.G.9.a and G.9.b.
Fig. 13.13.020(G)(58)(d).

Same Subdrainage Basin or
Sammamish River Reach

City or Municipal Urban
Growth Area

Adjacent Jurisdiction
(Least Preferred)

NOTE: This Approaches to Compensatory Mitigation section preserves the language from the last SMP update
regarding mitigation approaches, but some minor re-organization and non-substantive text changes are
proposed to increase consistency with BMC 14.04.540 where not in conflict with the 2019 update.

96. Approaches to Compensatory Mitigation. Mitigation for lost or diminished wetland and buffer
functions shall rely on one or more of the approaches listed below.
a. Wetland Mitigation Banks. The city may approve the use of credits from a certified wetland

mitigation bank to compensate for impacts consistent with the terms of the certified mitigation bank

instrument

rentonly after the
applicant has demonstrated consistency with subsection (G)(85) of this section. If the impacts occur
in the service area of more than one bank, the city will give preference to a bank that has
implemented restoration actions included in the WRIA 8 Salmon Plan initially adopted by the city

council in 2005, and as updated or supplemented thereafter, or the Shoreline Restoration Plan
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adopted by the city council in 2013, and as updated thereafter. The city may allow the use of credits
from a wetland mitigation bank certified under Chapter 173-700 WAC if:
(1) a- The city determines that the proposed use of credits would provide appropriate
compensation for the proposed impacts; and

(2) b- The_impact site is located in the service area of the bank or, if approved by Ecology, the

bank’s Interagency Bank Review Team, and the city, outside of the service area eity-determines

mitigation-bank-instrument; and
(3) e=The city determines that the compensation replacement ratios for projects using bank

credits are consistent with replacement ratios specified in the certified mitigation bank
instrument.
bZ. In-Lieu-Fee Mitigation. Applicants may use credits from an federally-certified approved in-lieu-fee
program to compensate for impacts consistent with the terms and conditions of the approved ILF

program instrument that-implementisrestoration-projects-with-collectedfunds only after the applicant

has demonstrated consistency with subsection (G)(85) of this section and when all of the following

conditions apply:

(1) & The city determines that it would provide environmentally appropriate compensation for

the proposed impacts;-

(2) e=The applicant’s qualified wetland professional shall calculate the debits associated with
the proposed impacts using the credit assessment method specified in the federally approved
instrument for the in-lieu-fee program;: and

(3) e~The proposed impacts must be located within the service area specified in the federally
approved in-lieu-fee instrument, and the fees collected by the in-lieu-fee program sponsor will
be applied to a project within the impacted area’s subdrainage basin or the same Sammamish
River reach. If the program has more than one project available in the subdrainage basin or
Sammamish River reach, the city will give preference to the project that will implement
restoration actions included in the WRIA 8 Salmon Plan adopted by the city council in 2005, as
updated or supplemented thereafter, or the Shoreline Restoration Plan adopted by the city
council in 2013, as updated thereafter.

c. Permittee-Responsible Mitigation. Permittee-responsible mitigation may be approved to

compensate for impacts when all of the following apply:
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(1) _The director determines that it would provide environmentally appropriate compensation for

the proposed impacts;

(2) The compensation site is:

(A) Located and designed using a watershed approach consistent with Selecting Wetland

Mitigation Sites Using a Watershed Approach (Western Washington) (Ecology Publication

No. 09-06-32, or as revised) (more preferred);

(B) On site and in kind (less preferred); or

(C) Off site and/or out of kind (least preferred); and

(3) The applicant has demonstrated consistency with subsection (G)(8) of this section.

NOTE: The revisions below were taken from Ecology’s Wetland Guidance for CAO Updates: Western
Washington Version (2016, https://fortress.wa.gov/ecy/publications/documents/1606001.pdf) and are
consistent with the recent draft update DRAFT Wetland Guidance for Critical Areas Ordinance (CAQ) Updates:
Western and Eastern Washington (2022, https://apps.ecology.wa.gov/publications/documents/2206005.pdf).

108. Mitigation Timing.
a. ltis preferred that compensatory mMitigation projects shall be completed with-ar-approved

monitoring-plan prior to activities that will disturb impact wetlands. {n-all-othercases; At the least

compensatory mitigation shall be completed immediately following disturbance and prior to use or
occupancy of the aetivity action or development. Construction of mitigation projects shall be timed to
reduce adverse impacts to existing fisheries, wildlife, and flora.

b. The shoreline administrator may authorize a one-time temporary delay, up to 120 days, in

completing minor construction and-lardseaping or installation of the compensatory mitigation when

the applicant provides a written explanation from a qualified wetland professional as to the rationale

for the delay. An appropriate rationale would include identification of the when environmental

conditions that could produce a high probability of failure or significant construction difficulties (e.g.,

project delay lapses past a fisheries window, or installing plants should be delayed until the dormant

season to ensure greater survival of installed materials). The delay shall not create or perpetuate

hazardous conditions or environmental damage or degradation, and the delay shall not be injurious
to the health, safety, and general welfare of the public. The request for the temporary delay must
include a written justification that documents the environmental constraints that preclude
implementation of the compensatory mitigation plan. The justification must be verified and approved
by the city and include a financial guarantee.

119. CompensationMitigation Ratios.

a. Aecreage-ReplacementStandard Compensation Ratios.
(1) The following ratios in Table 13.13.020-4 shall apply to permittee-responsible compensation

ereation-orrestoration that is in-kind,-is-en-site; is the same or higher category as the impacted
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wetland, is the same hydrogeomorphic class as the impacted wetland, is timed prierto-or

concurrent with alteration, and has a high probability of success.

(2). These ratios do not apply to remedial actions resulting from unauthorized alterations;
greater ratios shall apply in those cases.

(3) These ratios do not apply to the use of credits from a state certified wetland mitigation bank,

use of an ILF program, or advance mitigation implemented by the permittee. When credits from

a certified bank or ILF program are used, reptacement compensation ratios should be consistent

with the requirements of the bank’s or program’s certification. Ratios applicable to advance

mitigation shall be determined on a case-by-case basis in consultation with state and/or federal

agencies.
(4) The first number specifies the acreage of compensatory mitigation replacement-wetlands

and the second specifies the acreage of wetlands altered.

(5) When combining mitigation methods, compensation ratios may be adjusted consistent with

Section 6B.4.2 in Wetland Mitigation in Washington State — Part 1: Agency Policies and

Guidance (Version 2), Ecology Publication #21-06-003, as revised.

NOTE: Amendments below related to preservation were taken from Ecology’s 2021 Wetland Mitigation in
Washington State Part 1: Agency Policies and Guidance: Version 2
(https://apps.ecology.wa.gov/publications/documents/2106003.pdf). Ecology explained the increased focus on
preservation as follows:

“We have made the preservation ratios on par with the existing enhancement ratios as a way to incentivize
preservation of high quality wetland habitats. Though Ecology has not conducted another wetland mitigation
evaluation study, observations from our wetland mitigation compliance monitoring program have indicated that
enhancement of “degraded” wetlands as compensation for impacts still has issues with failure for a variety of
reasons. Meanwhile, high quality wetland habitats that remain in urban and urbanizing areas are being chipped
away at from small unavoidable impacts. Protecting these areas, and the buffers and habitat corridors
necessary to ensure their continued high functioning, seemed like a better bang for the buck.”

Table 13.13.020-4. Standard Compensation Ratios for Permanent Impacts

Type of Wetland % Rehabilitation Preservation': 2 Enhancement?
Category I 41 8:1 16:1 16:1
Category I 31 6:1 12:1 12:1
Category Il 21 4:1 8:1 8:1
Category IV 1.5:1 31 6:1 6:1

1 All proposed preservation sites shall meet the preservation criteria listed in subsection 12.c of this
section.
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2 Applicants proposing preservation only or enhancement only should provide a complete credit-debit
analysis using Calculating Credits and Debits for Compensatory Mitigation in Wetlands of Western
Washington: Final Report (Ecology Publication #10-06-011, or as revised). The ratios in Table 13.13.020-4
only apply when the credit-debit tool is not applicable.

R blis} R blis}
gory Reestablishment | Rehabilitation (RIC) ( )Enhaneement
Type of Wetland -
or Creation Only' 3 et and Only'
(RH)' (E)!
RH
RH
RH
RH E
based-on-score RH E
for-functions
Gategory Not-allowed 6:4 Net-allowed Net-allowed Neot-allowed
Natural Heritage Rehabilitation-of
i aNatural
Heri .
Category-tbog Not-allowed 64 Not-allowed Not-allowed Not-allowed
a-beog

b. Increased Replacement Compensation Ratios. The shoreline administrator may increase the

ratios under the following circumstances:
(1) Uncertainty exists as to the probable success of the proposed restoration or creation;
(2) A significant period of time will elapse between adverse impact and replication of wetland

functions;
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(3) Proposed compensatory mitigation will result in a lower category wetland or reduced
functions relative to the wetland being adversely impacted; or
(4) The impact was an unauthorized impact.

c. Preservation Criteria.

(1) The preservation site is determined to be under demonstrable threat of destruction, adverse

modification, or substantive degradation; that is, the site is likely to suffer serious negative

impacts from on-site or off-site activities (e.g., logging of forested wetlands).

(2) The area proposed for preservation is of high quality or critical for the health and ecological

sustainability of the watershed or sub-basin. Some of the following features may indicate high-

quality sites:

(A) Category | or Il wetland rating, including Wetlands of High Conservation Value as

identified by Washington Department of Natural Resource’s Natural Heritage Program.

(B) Rare or irreplaceable wetland type (e.g., peatlands, mature forested wetlands) or

aquatic habitat that is a rare or limited resource in the area.

(C) Habitat for threatened or endangered species (state and federal).

(D) Provides biological and/or hydrologic connectivity.

(E) Of regional or watershed importance (e.q., listed as priority site in a watershed, salmon

recovery, or basin plan).

(F) Large size with high species diversity (plants, animals, or both), high abundance of

native species, or both.

(G) A site that is continuous with the head of a watershed, or with a lake or pond in an

upper watershed that significantly contributes to hydrologic processes and water guality.

(3) The site is permanently protected with a legal mechanism such as a conservation

easement.

(4) The site has adequate buffers to ensure that the preserved wetland will not be degraded

over time. The buffer width and vegetative condition must be sufficient to protect the wetland

and its functions from encroachment and degradation. Existing and potential future land uses

(based on current zoning designations) dictate the width necessary for a buffer that is adequate

to protect the wetland and its functions; see buffer widths in Chapter 6C in Wetland Mitigation in

Washington State — Part 1: Agency Policies and Guidance (Version 2), Ecology Publication #20-

06-010, as revised.

d. Other Types of Impacts. The director may require mitigation for impacts to wetlands other than

fill, such as a conversion from one wetland type to another, shading, long-term temporary
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alterations, and indirect effects, consistent with Wetland Mitigation in Washington State, Parts 1 and

2 (respectively, Ecology Publications #21-06-0003, April 2021 and #06-06-011, March 2006, or as

revised). The area of impact requiring compensation and the compensation ratios will be

determined on a case-by-case basis considering the analysis provided in a critical areas report

prepared by a qualified professional.

e. Credit/Debit Method. To more fully protect functions and values, and as an alternative to the

compensation ratios found in Wetland Mitigation in Washington State, Part 1 (Ecology Publication

#21-06-003, April 2021, or as revised), the shoreline administrator may allow compensatory

mitigation based on the “credit/debit” method developed by the Department of Ecology in Calculating

Credits and Debits for Compensatory Mitigation in Wetlands of Western Washington: Final Report

(Ecology Publication #10-06-011, Olympia, WA, March 2012, or as revised).

13.13.040 Frequently flooded-areas Special Flood Hazard Areas.

NOTE: Inclusion of frequently flooded areas (or special flood hazard area) regulations is not necessary for
consistency with RCW 90.58 or the Washington Department of Ecology Shoreline Master Program (SMP)
guidelines so that BMC 13.13.040 is replaced with a reference to Chapter 14.04 BMC, Article XlII (Special
Flood Hazard Areas). This reference does not incorporate those regulations into the SMP. Flood hazard
regulations are necessary for National Flood Insurance Program (NFIP) certification, not Shoreline
Management Act compliance. If these regulations are retained in the SMP, any applicant that needs to deviate
from these would need to obtain a Shoreline Variance, which may be difficult to obtain considering the Variance
criteria. Further, any amendments to the flood hazard regulations that may be required by the NFIP would then
need to go through the SMP amendment process.

Delete BMC 13.13.040.A through G in its entirety, and replace with the following:

While the special flood hazard areas regulations, Chapter 14.04 BMC, Article XllI, apply within shoreline

jurisdiction, the regulations themselves are not incorporated as part of this Shoreline Master Program.

13.13.050 Geologically hazardous areas.

NOTE: Edit amends subsection title that does not fit the following text. The following sections B, C and D
provide specific designation, classification and mapping language.

A. General Designation;-Classification—and-Mapping. Geologically hazardous areas include areas susceptible
to erosion, sliding, earthquake, or other geological events. They pose a threat to the health and safety of
citizens when incompatible development is sited in areas of significant hazard. Such incompatible development
may not only place itself at risk, but also may increase the hazard to surrounding development and use. Areas
susceptible to one or more of the following types of hazards shall be designated as a geologically hazardous

area:
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NOTE: Subsection F.1 removed for redundancy — qualified professional requirement is stated in BMC
13.13.010.0 and defined in BMC 13.03.010 (amendment proposed above).

Subsection F.2 removed for redundancy — these requirements are already listed in BMC 13.13.010.0
(amendment proposed above).

F. Additional Critical Areas Report Requirements.

13. Geological Hazards Assessment. ...

24. Incorporation of Previous Study. ...

35. Mitigation of Long-Term Impacts. ...

* * *

NOTE: Amendment below to aid users to find the section containing stream buffers. This same change was
made in Chapter 14.04 BMC, Article XV (Fish and Wildlife Habitat Areas Including Streams)

13.13.060 Fish and wildlife habitat conservation areas including streams.

NOTE: Amendments below remove reference to out-of-date information sources. These changes were
previously made in BMC 14.04.900.A.

A. Designation of Fish and Wildlife Habitat Conservation Areas. All areas within the city meeting one or more of

the following criteria, regardless of any formal identification, are considered fish and wildlife habitat
conservation areas and are hereby designated critical areas subject to the provisions of this chapter. For
purposes of management and regulation, the shoreline water bodies and their associated buffers shall be
considered critical areas. Fish and wildlife habitat conservation areas include:
1. Areas with Which State or Federally Designated Endangered, Threatened, and Sensitive Species
Have a Primary Association.
a. Federally designated endangered and threatened species are those fish and wildlife species
identified by the U.S. Fish and Wildlife Service and the National Marine Fisheries Service that are in
danger of extinction or threatened to become endangered. The U.S. Fish and Wildlife Service and

the National Marine Fisheries Service should be consulted for current listing status.

37




Att. 5
Att-1

b. State designated endangered, threatened, and sensitive species are those fish and wildlife
species native to the state of Washington identified by the Washington State Department of Fish and
Wildlife that are in danger of extinction, threatened to become endangered, vulnerable, or declining
and are likely to become endangered or threatened in a significant portion of their range within the
state without cooperative management or removal of threats. State designated endangered,
threatened, and sensitive species are periodically recorded in WAC 232-12-014 (state endangered
species) and WAC 232-12-011 (state threatened and sensitive species). The state Department of

Fish and Wildlife maintains the most current listing and should be consulted for current listing status.

2. State Priority Habitats and Areas Associated with State Priority Species. Priority habitats and

species are considered to be priorities for conservation and management. Priority species require
protective measures for their perpetuation due to their population status, sensitivity to habitat alteration,
and/or recreational, commercial, or tribal importance. Priority habitats are those habitat types or
elements with unique or significant value to a diverse assemblage of species. A priority habitat may
consist of a unique vegetation type or dominant plant species, a described successional stage, or a

specific structural element. Priority habitats and species are identified by the State Department of Fish

and Wildlife and included on its Priority Habitats and Species List. —er-herons.

NOTE: Amendment below replaces an outdated reference with a current information source. Note: a similar
change was made to BMC 14.04.900.C; however, that source is no longer updated.

B. Mapping. The approximate location and extent of habitat conservation areas are shown on the critical areas
maps adopted by the city, as most recently updated. These maps are to be used as a guide for the city, project
applicants, and/or property owners and should be continuously updated as new critical areas are identified.
They are a reference and do not provide a final critical areas designation. The following critical areas maps are
hereby adopted:

1. Washington State Department of Fish and Wildlife priority habitat and species maps;

2. Washington State Department of Natural Resources Natural Heritage Program mapping data;
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3. Northwest Indian Fisheries Commission Statewide Washington Integrated Fish Distribution (SWIFD)

maps of aAnadromous and resident salmonid distribution maps-centained-in-the-habitatlimiting-factors

4. Washington State Department of Natural Resources state natural area preserves and natural
resource conservation area maps; and
5. City official habitat maps.
These maps are to be used as a guide for the city, project applicants, and/or property owners and should be
continuously updated as new critical areas are identified. They are a reference and do not provide a final critical

areas designation.

NOTE: Subsection C.1 removed for redundancy — qualified professional requirement is stated in BMC
13.13.010.0 and defined in BMC 13.03.010 (amendment proposed above).

Subsection C.2 removed for redundancy — these requirements are already listed in BMC 13.13.010.0
(amendment proposed above).

C. Additional Critical Areas Report Requirements. In addition to the general critical areas report requirements of
BMC 13.13.010(0), critical areas reports for habitat conservation areas must meet the requirements of this
section. Critical areas reports for two or more types of critical areas must meet the report requirements for each

relevant type of critical area.

13. Habitat Assessment. ...

24. Additional Information May Be Required. ...

* *

NOTE: Subsection E.1.a removed as “management plans” by state or federal agencies are only infrequently
available and the lack of plans could unintentionally limit beneficial projects. E.1.b modified to incorporate
proposals within HCAs or buffers. Requirement for consultation with appropriate state and federal agencies is
sufficiently protective. These same changes were made to BMC 14.04.930.A.

E. Specific Habitats.

1. Endangered, Threatened, and Sensitive Species.
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b. Whenever activities are proposed within or adjacent to a habitat conservation area with which

state or federally endangered, threatened, or sensitive species have a primary association, such

area shall be protected through the application of best management practices protection-measures,

based on habitat- or species-specific management recommendations published by state or federal

agencies when available, in accordance with a critical areas report prepared by a qualified

professional and approved by the city. The-shoreline-administrator-may-Approval for alteration of

land within or adjacent to the habitat conservation area or its buffer shall not occur prior to

consultation with the Washington State Department of Fish and Wildlife for animal species, the
Washington State Department of Natural Resources for plant species, and other appropriate federal

or state agencies.

NOTE: Bald eagles are no longer on the state or federal list of threatened and endangered species. This
change was made to BMC 14.04.930.A.

NOTE: Adding an explicit link to the code requirements for bonding restoration and mitigation projects is
proposed to improve applicant awareness and compliance.

6. Decreased Standard Stream Buffer Widths.

* * *

i. Applicants must obtain a bond for performance, maintenance and long-term monitoring of any

reduced buffer that includes revegetation with native species consistent with BMC 13.13.010.V,

Bonds to Ensure Restoration, Mitigation, Maintenance, and Monitoring.
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NOTE: Percent cover targets for the final year of monitoring (year 5) have been added to the following table.

Table 13.13.060-3. Buffer Reduction Options Applicable to SR and HI/HI-P Environments

Buffer Reduction Option

Allowed Buffer Width Reduction?

Sammamish
River

All Other Streams

1 Develop and implement a city-approved shoreline
native vegetation enhancement plan that achieves
the following:

* At least five trees (conifer or deciduous) per 100
linear feet of shoreline;

* Native trees and shrubs shall be planted along 80
percent by length of the water body frontage, at a
planting density that will provide at least 60 percent
areal tree and shrub coverage of the buffer
enhancement area within three years of installation

and 80 percent within five years. Native

groundcovers shall provide up to 30 percent areal
coverage of the buffer enhancement area within
three years of installation and 50 percent within five

years. Landscape plans shall demonstrate that the
selected plantings have the ability to provide 100
percent coverage of the buffer enhancement area
at vegetation maturity.

* Trees are placed to shade and/or overhang the
watercourse.

* Vegetation enhancement is maintained for the

duration of the use or facility.

1-foot reduction in
buffer width for
every two feet
(measured
perpendicular to
the OHWM) of
vegetation
enhancement area

whichever is less ®

C

1-foot reduction in
buffer width for
every three feet
(measured
perpendicular to
the OHWM) of
vegetation
enhancement area

whichever is less ®

C

The remaining 20 percent of water body frontage
may be maintained for access to the water or to
over-water structures as either lawn, native
groundcover, pervious pathway, or other natural or
pervious materials. The city may approve, on a
case-by-case basis, enhancement plans that
include the removal of terrestrial and aquatic
invasive species; provided, that best management

practices are taken to control erosion and minimize

exposure of toxic materials.
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Allowed Buffer Width Reduction?

Buffer Reduction Option Sammamish

. All Other Streams
River

Note: Vegetation installed in the buffer as required
mitigation for a shoreline/stream bank stabilization
or over-water structure proposal shall not be
counted towards this mitigation option. See Figures
13.13.060-2a, 13.13.060-2b, 13.13.060-2c and
13.13.060-2d.

2 Remove an existing hard structural shoreline or 40 percent 40 percent
stream bank stabilization measure located at, reduction reduction on North
below, or within five feet landward of the OHWM and Swamp
along at least 75 percent of the linear water body Creeks, 25 percent
frontage of the subject property, and restore to a on other streams
natural or semi-natural state, including restoration
of topography and substrate composition. Any
upland areas disturbed by this option must be
revegetated with native trees, shrubs and

groundcovers with the same percent cover targets

as Option 1 within the revegetated area.

Assessment and design by a qualified professional,
consistency with other SMP performance standards
as appropriate (e.g., shoreline stabilization in BMC
13.11.150) and applicable state and federal permits
are required. This option cannot be used in
conjunction with Option 4 below. See Figures
13.13.060-3a and 13.13.060-3c.

NOTE: Removal of 30-foot wide size limit eliminates unintended barrier to beneficial projects and projects that
meet current transportation standards for environmental protection and public safety; the critical areas
standards and potentially other state and federal permitting requirements appropriately protect species and
habitat. WDFW reference document is also updated and the federal reference eliminated. WDFW'’s guidance
is expected to be consistent with relevant federal requirements. This change was made to BMC 14.04.930.E.5.

12. Allowed Activities within Shorelines, Streams, and Shoreline and Stream Buffers. The following
specific activities may be permitted within shoreline water bodies, streams or associated buffers when
the activity complies with other provisions set forth in this SMP and subject to the standards of this

subsection. The standards that provide the most protection to protected habitat and species shall apply.

* * *
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c. Roads, Bridges, and Rights-of-Way. Construction of roadways; and minor road bridging;-tess-than
or-equalto-30-feet-wide, may be permitted in accordance with an approved critical areas report
subject to BMC 13.11.160, Transportation, for Type S waters, all other provisions of this SMP,

1) There is no other feasible alternative route with less impact on the environment;
3
4

(1)

(2) The crossing minimizes interruption of downstream movement of wood and gravel;

(3) Roads in riparian habitat areas or their buffers shall not run parallel to the water body;

(4) Crossings, where necessary, shall only occur as near to perpendicular with the water body
as possible;

(5) Mitigation for impacts is provided pursuant to a mitigation plan of an approved critical areas

report; and

(6) Road bridges are designed according to the Washington State Department of Fish and

Chapter 13.17
ADMINISTRATION, PERMITS, AND ENFORCEMENT

* * *

NOTE: Text changes below are made to clarify that any proposal that is not exempt from a shoreline
substantial development permit must obtain a shoreline substantial development permit, and may additionally
be required to obtain a SCUP or Variance. This change is precipitated by materials from Ecology included in
the hearing record related to the WSDOT 405/527 project.

13.17.030 Review and processing requirements.

A. Within lands under shoreline jurisdiction, as described in Chapter 13.05 BMC and Chapter 90.58 RCW,

development shall be allowed only upon issuance of a shoreline substantial development permit,—shereline

conditional-use-permit-orshoreline-variance-permit, unless specifically exempted from obtaining such a permit

under BMC 13.17.040. Depending on the proposal, a shoreline conditional use permit and/or shoreline

variance permit may also be required.
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13.17.040 Permit applications.

D. Responsibility for Demonstrating Compliance. Applicants shall have the burden of proof to demonstrate that
the proposal complies with the requirements for the exemption sought as described herein and under WAC
173-27-040. A proposal that does not qualify as an exemption shall be required to apply for a shoreline

substantial development permit; and may also require a shoreline conditional use permit; and/or shoreline

variance depending on the proposal.

NOTE: City staff initially raised the issue of modifying the project cost-based exemption from a Substantial
Development Permit to identify where to find the latest dollar threshold rather than including a dollar value
which will change every five years. The revisions below implement that suggestion. Ecology noted that the
Office of Financial Management has just updated the dollar threshold, effective July 1; for reference, that value
will be $8,504.

E. Exempt Activities. WAC 173-27-040 lists activities which are exempted from the requirement to obtain a
shoreline substantial development permit. This list is duplicated below with clarifications to reflect local
circumstances. In all cases, should a conflict exist, the exemptions of WAC 173-27-040 shall control. The
following developments shall not require substantial development permits but shall be required to comply with

the applicable Bothell SMP standards and provisions:

1. Any development of which the total cost or fair market value, whichever is higher, does not exceed

$7.047 the dollar threshold established by the Office of Financial Management and published in the

Washington State Register (https://leg.wa.gov/CodeReviser/pages/washington state register.aspx), if

such development does not materially interfere with the normal public use of the water or shorelines of

the state. The dollar threshold e

must be adjusted for inflation by the Office of Financial Management every five years, based upon
changes in the consumer price index per WAC 173-27-040(2)(a). For purposes of determining whether
or not a permit is required, the total cost or fair market value shall be based on the value of development
that is occurring on shorelines of the state as defined in RCW 90.58.030(2)(c). The total cost or fair
market value of the development shall include the fair market value of any donated, contributed or found

labor, equipment or materials;
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Exemptions Requiring a Letter of Exemption.

5
1

*

2. Table 13.17.040-1 identifies the exemptions which require and do not require application for a letter of
shoreline exemption. Numbers in parentheses indicate which exemption is applied.

Table 13.17.040-1. Letter of Exemption — When Required”

Activities That Do Not Require a Letter of
Shoreline Exemption®

Activities That Require a Letter of Shoreline
Exemption®

Aquatic weed control (14)P

Construction of improvements with a fair market value
of which does not exceed the dollar threshold
established by the Office of Financial Management

$5;718-orless (1)
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Att. 5

BEFORE the HEARING EXAMINER for the
CITY of BOTHELL

DECISION
FILE NUMBERS: SHR2021-17874 & SHR2021-17904
APPLICANT: Washington State Department of Transportation

ATTN: Robert Woeck
600 108™ Avenue NE, Suite 405
Bellevue, WA 98004

TYPE OF CASE: Consolidated: 1) Shoreline Management Substantial Development
Permit for 1-405 Express Toll Lane improvements through Bothell;
and 2) Shoreline Management Variance for fill in two wetlands

STAFF RECOMMENDATION:  Approve subject to condition

EXAMINER DECISION: APPROVE Substantial Development Permit subject to conditions;
DENY Shoreline Variance

DATE OF DECISION: September 7, 2021

INTRODUCTION !

The Washington State Department of Transportation (“WSDOT”) seeks a Shoreline Management Act
(“SMA”) Substantial Development Permit (“SSDP”) for 1-405 Express Toll Lane (“ETL”) improvements
through Bothell and a Shoreline Management Act Variance (“SVAR?”) for fill in two wetlands.

WSDOT filed the two applications on April 1, 2021. 2 (Exhibit 2; 3 filing date confirmed by Exhibit 7, PDF
2; and Sorensen testimony) The Bothell Department of Community Development (“DCD”) determined that

Exhibit # _ 16

PRJ2019-03678
SHR2021-17874
SHR2021-17904

! Any statement in this section deemed to be either a Finding of Fact or a Conclusion of Law is hereby adopted as such.
2 The 30 number gap between application numbers is attributable to a computer permit tracking system glitch. Both
applications were filed on the same day. (Sorensen testimony)

Exhibit citations are provided for the reader’s benefit and indicate: 1) The source of a quote or specific fact; and/or 2)
The major document(s) upon which a stated fact is based. Citations to exhibits that are available electronically in PDF
use PDF page numbers, not source document page humbers. While the Examiner considers all relevant documents in the
record, typically only major documents are cited. The Examiner’s Decision is based upon all documents in the record.
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the applications were complete for vesting purposes when filed. (Exhibit 8 ¥) DCD issued a Notice of
Application/Determination of Completeness on May 14, 2021. (Exhibit 8)

The project for which these permits are sought extends along the 1-405 right-of-way from near the
Kirkland/Bothell city line north to the SR 527 interchange. (Exhibit 1, PDF 4)

The Bothell Hearing Examiner (“Examiner”) has viewed the affected portion of the 1-405 corridor on
numerous occasions in the course of his work as a Hearing Examiner.

The Examiner held an open record hearing on August 31, 2021. The hearing was conducted remotely using
the “Zoom” platform due to assembly restrictions attendant to the current COVID-19 pandemic. DCD gave
notice of the hearing as required by the Bothell Municipal Code (“BMC”). (Exhibit 9)

The following exhibits were entered into the hearing record during the hearing:

Exhibits 1 - 10: ° As enumerated on the the Exhibit List prepared by DCD prior to the hearing

Exhibit 11: Ann Aagaard (“Aagaard”), August 30, 2021, letter

Exhibit 12: Molly Lawrence, August 31, 2021, letter on behalf of the Canyon Park Owner’s
Association (“CPBCOA”)

Exhibit 13: WSDOT PowerPoint hearing presentation

Exhibit 14: WSDOT response to Exhibit 11

Exhibit 15: Roger Belanich, August 31, 2021, e-mail in support of Exhibit 12

Section 11.12.008 BMC calls for decisions on Shoreline Variance applications to be rendered within 120
calendar days, subject to tolling for certain specified reasons. The hearing was held beyond the 120" day.
(Sorensen testimony) Subsection 11.12.008(B)(5) BMC allows for time extensions mutually agreed upon by
an applicant and the City. WSDOT verbally agreed to such an extension during the open record hearing.
(Erickson testimony)

The action taken herein and the requirements, limitations and/or conditions imposed by this decision are, to
the best of the Examiner’s knowledge or belief, only such as are lawful and within the authority of the
Examiner to take pursuant to applicable law and policy.

4 Exhibit 8 states that the applications were filed on and deemed complete as of April 2, 2021. Since that filing date is
erroneous, the Examiner presumes that the completeness date is equally erroneous. There is no evidence in the record to
suggest that a one day difference in completeness would be anything but de minimis.

5 Exhibit 3 consists of a cover letter with six Attachments. The Attachments will be cited as Exhibits 3.1 — 3.6. Attachment
6 (Exhibit 3.6) consists of the Examiner’s Decision in SHR2020-16067 together with the 30 exhibits that were entered
into the record of that hearing. The Examiner’s Decision in SHR2020-16067 is also Exhibit 10 in this record and will be
cited as such instead of citing a part of Exhibit 3.6. The 30 exhibits from the SHR2020-16067 case will be cited as
Exhibits 3.6.1 — 3.6.30.
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FINDINGS OF FACT

1. WSDOT is designing a major improvement project (the “Project”) along I-405 from Mile Post 21.79,
near the Kirkland/Bothell City Line, to Mile Post 27.06, just north of the 1-405/SR 527 Interchange
(a.k.a. the Canyon Park Interchange). The Project will add an ETL in each direction, extending the
two-ETL-in-each-direction configuration that exists south of the Project’s starting point. The major
element of the Project is removal of two bridges and construction of three new bridges spanning the
Sammamish River in Bothell between approximately Mile Posts 23.5 and 23.9. In the same general
area WSDOT proposes to remove a major barrier to anadromous fish usage of Par Creek. © (Exhibits
3.6.3-3.6.6; 3.6.8; 3.6.11; 3.6.16, PDF 11; 3.6.28)

2. Bothell has two water courses which are subject to regulation under the SMA: The Sammamish
River and North Creek. SMA jurisdictional area includes the regulated water body itself, shorelands
within 200 feet of the water body’s ordinary high water mark (“OHWM?”), and associated floodplains
and wetlands. (Exhibit 1, PDF 4) The 1-405 right-of-way crosses the Sammamish River and comes
within 200 feet of North Creek’s OHWM in some areas. The Project will affect a number of
wetlands, only two of which (Wetlands 24.00L and 26.13R) will have impacts within SMA
jurisdiction. ” (Exhibits 3.2; 3.3; 3.6.8; 3.6.9; 3.6.27)

3. Bothell has an approved Shoreline Master Program (“SMP”) as required by the SMA. The SMP
divides Bothell’s SMA jurisdictional area into six Environments (similar to zoning designations).
[Chapter 13.07 BMC] Of the six Environments, the Project will affect areas designated Natural,
Urban Conservancy, High Intensity, and Aquatic.

Project elements within shoreline jurisdiction are within the High Intensity, Urban
Conservancy, Natural, and Aquatic shoreline environment designations. The
Sammamish River bridge work will occur within or over the Urban Conservancy,
High Intensity, and Aquatic shoreline environments. The fish barrier correction on
Par Creek will occur within Urban Conservancy, High Intensity, and Aquatic
environment designations. More limited work associated with roadway
improvements, including roadway expansion, repaving, and stormwater treatment
installation will occur within the High Intensity and Natural environment
designations. Portions of the Project area are next to the University of Washington
(UW) Bothell/Cascadia College Open Space ....

6 Par Creek is also known as Parr Creek. (Exhibit 10, PDF 2, FN 3)

7 The SHR2020-16067 Decision stated that impacts to three wetlands within SMA jurisdiction would occur. (Exhibit 10,
PDF 6, Finding of fact 9) WSDOT has subsequently determined that there will be no impacts within SMA jurisdiction to
Wetland 24.20R. (Exhibit 3.2, PDF 12, § 2, 1 3)

Creation of an in-line bus station in the northwest quadrant of the 1-405/SR 522 interchange will significantly impact a
wetland in that area. However, that wetland is not located within the SMA jurisdictional area and, therefore, is not subject
to the SCUP process. (Exhibits 3.6.6; 3.6.8)
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(Exhibit 3.6.4, PDF 7) Exhibit 3.6.6, PDF 4 & 5, graphically depicts SMA Environment
Designations within the SCUP area.

4. The SMP lists uses permitted, conditionally permitted, and prohibited in each Environment. [BMC
13.07.080, Table 13.07.080-1] The following is a summary of the provisions of Table 13.07.080-1
which are relevant to the Project as it passes through Bothell’s SMA jurisdictional areas:

Use/Activity Natural Urban High Agquatic
Conservancy | Intensity
Shoreline habitat enhancement projects P P P P
Bridges, motor vehicle CuU CuU P/CU CuU
Roads CuU CuU P N/A
Existing bridges or roads, maintenance or P P P P
improvement 8
Legend:
P Permitted
CuU Conditional Use
N/A Not Applicable
“Accessory or appurtenant uses shall be subject to the same shoreline permit process as their primary
use.” [BMC 13.07.080(B)] Transportation regulations are contained in BMC 13.11.160. Activities
affecting critical areas (which term includes streams, floodplains, and wetlands) located within the
SMA jurisdictional area are regulated by Chapter 13.13 BMC.
5. Project components which require SMA permits and the type of permit required for each component

are:

Project Component SSDP SCUP® SVAR
The Project as a whole X

Bridges X

Off-Site wetland mitigation ° X

Fill portion of Wetlands 24.00L & 26.13R ! X

10
11

Neither the word “maintenance” nor “improvement” is defined in Title 13 BMC. [BMC 13.02.010] The dictionary
definition of “improvement,” when used in a legal context, is “a usually permanent addition to or modification of real
property that enhances its capital value and is distinguished from an ordinary repair in being designed to make the
property more useful or valuable.” [https://www.merriam-webster.com/dictionary/improvement, last visited December
20, 2020]

SCUP = Shoreline Conditional Use Permit.

“The city will review applications for off-site mitigation as a shoreline conditional use ....” [BMC 13.13.020(G)(5)(b)]
“Where activities are proposed that are neither water-dependent or [sic] related to public access and recreation, it shall be
presumed that alternative locations are available, and activities and uses shall be prohibited.” [BMC 13.13.020(F)(4)(c)]
“A shoreline variance shall not be used to vary the use provisions of Chapter 13.07 BMC.” [BMC 13.17.120 q 1] “Uses

g:\dev_svcs\planners - dev review project files\k. jones' projects\projects folders\prj2019-03678_wsdot i405 shoreline ssdp and variance\shr2021-17874 (1).doc




Att. 5

HEARING EXAMINER DECISION

RE: SHR2021-17874 & SHR2021-17904 (SSDP and SVAR for WSDOT’s I-405 ETL Project)
September 7, 2021

Page 5 of 18

5.

On December 29, 2020, the Examiner granted City approval to SHR2020-16067, a SCUP for the
Project. “The scope of the approved improvements [authorized by the Examiner’s Decision in
SHR2020-16067] is spelled out in the record documents, especially in Exhibit [3.6.]4; PROVIDED
that, this permit does not include placement of any fill in Wetlands 24.00L or 26.13R.” (Exhibit 10,
PDF 17) Ecology is the final decision maker for SCUPs under state law. When Ecology received the
City’s SHR2020-16067 action package, it concluded that it was incomplete because the City had not
concurrently issued an SSDP for the Project. Ecology set a deadline for the City to provide an SSDP
and other materials. Ecology subsequently extended that deadline indefinitely based on the
understanding that WSDOT had this application pending with the City. (Exhibits 4; 5; and Santiago
testimony)

The record contains a succinct summary of the Project’s purpose:

I-405 is one of the most congested routes in the state, particularly during peak travel
times. The Project will increase vehicle capacity and person throughput to improve
mobility and reliability in the 1-405 express toll lanes (ETLS) from the vicinity of
State Route (SR) 522 to SR 527. The Project is also responding to resource
stewardship needs. These include removing fish barriers and restoring stream
connections to provide access to habitat, and the management and treatment of
stormwater so that water quality is protected.

(Exhibit 3.6.4, PDF 3) Principal elements of the Project include:

which are specifically prohibited by BMC 13.07.080 or the Bothell SMP shall not be authorized as a shoreline variance
permit.” [BMC 13.17.120(E)] Maintenance or improvement of existing roads are permitted uses in all environment
designations. [BMC 13.07.080(A), Table 13.07.080-1 Use Matrix] Fill is a listed use which is either a permitted, a
conditional, or a prohibited use depending upon Environment Designation. [Ibid.] The SMP defines “fill” as “the addition
of soil, sand, rock, gravel, sediment, earth retaining structure, or other material to an area waterward of the OHWM, in
wetlands, or on shorelands in a manner that raises the elevation or creates dry land.” [BMC 13.03.010, “Fill”) “Accessory
or appurtenant uses shall be subject to the same shoreline permit process as their primary use.” [BMC 13.07.080(B)]
“‘Accessory’ means any use or development incidental to and subordinate to a primary use of a shoreline use or
development. For the purposes of this title, the terms accessory and appurtenant are synonymous.” [SMC 13.03.010,
“Accessory”]

CPBCOA believes that BMC 13.13.020(F)(4)(c) is a use prohibition which is not eligible for relief through the SVAR
process. (Exhibit 12, PDF 2) DCD and the Department of Ecology (“Ecology”) believe it is a standard which is eligible
for SVAR relief. (Sorensen and Santiago testimony) Aagaard believes an SVAR is necessary for relief from its
restriction. (Exhibit 11, PDF 2)

The Examiner concludes that the proposed fill into the outer edge of Wetland 24.00R and Wetland 26.13R for the
purpose of adding a travel lane to 1-405 is an appurtenance to the transportation use represented by 1-405 and, thus, is
regulated as a transportation use. As such, the restriction relating to fill for a non-water dependent use is a standard, nota
use prohibition. (The use is transportation, to which the fill is an appurtenance.) Therefore, an SVAR is required for that
fill as argued by Ecology and DCD.
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» Reconfiguring the 1-405/SR 522 interchange. The Project will remove two
bridges over the Sammamish River at the 1-405/SR 522 interchange. Three new
bridges will be constructed above the ordinary high water mark (OHWM) of the
Sammamish River.

» Correcting the fish barrier and restoring the stream connection at Par Creek, a
tributary to the Sammamish River. Replacing the culvert that connects the stream
beneath SR 522 will allow access to upstream habitat for resident and
anadromous fish species within the Sammamish River.

» Roadway improvements to the 1-405 and SR 522 rights of way, including new
inline transit stations, new nonmotorized connections, a bus station and
turnaround loop, pickup and drop-off facilities, and lane reconfigurations.

» Improvements to stormwater facilities. The Project will provide enhanced
stormwater treatment and will construct new stormwater treatment features and a
new outfall on the Sammamish River.

(Exhibit 3.6.3, PDF 1)

Project elements that will occur within the City’s shoreline jurisdiction are primarily
within the area around the 1-405/SR 522 interchange from approximately MP 23.5 to
MP 23.9 and other smaller areas associated with 1-405 roadway improvements.
Project elements within the City’s shoreline jurisdiction include:

« Sammamish River Bridge demolition and replacement

* Fish barrier correction at Par Creek

* Roadway improvements

* Stormwater facilities

(Exhibit 3.6.4, PDF 3)

The Project will be constructed using the design-build method of project delivery, in
which WSDOT executes a single contract with one entity for design and construction
services to provide a finished product. With design-build projects, contractors have
the flexibility to offer innovative and cost-effective alternatives to deliver the Project,
improve project performance, and reduce project effects. Some design modifications
that the contractor may propose could affect the impacts and corresponding
mitigation .... The approach will be refined and finalized by the design-build
contractor prior to construction.

(Exhibit 3.6.29, PDF 11)

7. The Project elements are described in detail in WSDOT’s hearing exhibits:
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Exhibit 3.2:

Exhibit 3.3:

Exhibit 3.4:

Exhibit 3.6.4:
Exhibit 3.6.5:
Exhibit 3.6.6:
Exhibit 3.6.7:
Exhibit 3.6.8:
Exhibit 3.6.9:

Exhibit 3.6.11:
Exhibit 3.6.12:
Exhibit 3.6.13:
Exhibit 3.6.14:
Exhibit 3.6.15:
Exhibit 3.6.16:
Exhibit 3.6.27:
Exhibit 3.6.28:
Exhibit 3.6.29:

Project description and Shoreline Development and Variance Consistency
Review

Vicinity Map and Wetland Impact Site Plans
Shoreline Mitigation and Planting Plans

Project description and SMP consistency review
Project maps (5 plan sheets)

SCUP site plans (9 plan sheets)

JARPA application

Wetland and stream impacts (46 plan sheets)
Wetland and stream assessment report

Par Creek preliminary design report

Biological assessment

Water resources discipline report

Ecosystems discipline report

Geotech report

Navigation effects report

Compensatory mitigation letter report

WSDOT PowerPoint hearing presentation
Updated wetland and stream mitigation report 12

It should be noted that Project plans are in an early stage of development (15% detail stage).
(Erickson testimony)

8. The 1-405/SR 522 interchange bridge work will consist of the following:

* Remove the existing northbound 1-405 to eastbound SR 522 bridge over the
Sammamish River, including two bridge piers within the OHWM.

* Remove the existing northbound 1-405 to westbound SR 522 bridge over the
Sammamish River, including two bridge piers within the OHWM.

« Build a new bridge for northbound 1-405 traffic over the Sammamish River.

» Build a new bridge over the Sammamish River for the new direct access ramp at
SR 522.

 Build a new bridge over the Sammamish River for the northbound 1-405 to SR
522 ramp.

(Exhibit 3.6.29, PDF 14) The existing bridges to be removed have piers within the Sammamish
River. When the bridges are removed, their supporting piers will also be removed. The new bridges
will have no piers within the Sammamish River. (Exhibits 3.6.8; 3.6.16, PDF 55 — 59 and 64 - 69;

3.6.29, PDF 14)

12 Updated version of Exhibit 3.6.10.
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9. “To comply with United States et al. vs. Washington et al. No. C70-9213 Subproceeding No. 01-1
dated March 29, 2013 (Injunction), requiring the State of Washington to correct fish barriers in
Water Resource Inventory Areas (WRIAs) 1 through 23,” WSDOT proposes to remove a fish
passage barrier where Par Creek passes beneath SR 522 and the northbound 1-405 to eastbound SR
522 ramp. (Exhibit 3.6.11, quote on PDF 9)

The proposed project will replace the existing 317.6-foot-long, 60-inch-diameter
precast concrete culvert with a structure that will provide a minimum of 25-foot clear
span cross section for the restored stream connection while providing a safe roadway
for the traveling public. The proposed structure is designed to meet the requirements
of the federal injunction utilizing the criteria outlined in the 2013 WDFW Water
Crossing Design Guidelines (WCDG) and commitments made between WSDOT,
WDFW, NMFS, and the Muckleshoot Indiana Tribe Fisheries Division (MITFD)
during preliminary design and permitting.

(Exhibit 3.6.11, PDF 10)

10. “The Project will result in unavoidable permanent impacts to 21 wetlands and long-term temporary
construction impacts to 13 wetlands.” (Exhibit 3.6.29, PDF 5) Only two of those wetlands are within
or will have impacts within the SMA jurisdictional area: Wetland 24.00L, a Category Il wetland;
and Wetland 26.13R, a Category Il wetland. (Exhibits 3.2, PDF 12, 8 2, { 3; 3.6.27, PDF 4)

The nature and area of the two wetlands impacted within the SMA jurisdictional area by the Project
are summarized below.

Wetland | Nature of Impact Wetland Area | Area of Wetland Area of Buffer
(Acres) Impact (Acres) Impact (Acres)
Perm. Temp. Perm. Temp.
24.00L | Fill, S bound 1-405 1.26 0.02 0.03 0.34 0.14
widening
26.13R | Fill, N bound 1-405 11.49 0.06 0.07 0.06 0.02
widening

(Exhibits 3.2, PDF 15, Table 1; 3.3) All wetland impacts will occur within existing WSDOT right-
of-way. (Exhibit 3.3) Exhibit 3.6.9 contains substantial information about each wetland within the
project area. Data about the two wetlands within the SMA jurisdictional area are located on the
following pages within that exhibit:
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Information Wetland 24.00L | Wetland 26.13R
Delineation sheets 231-232 289-292
Rating forms 810-829 1063-1082
Functions and values assessment 1382 1389
11. “In addition to meeting the ‘no net loss’ [WSDOT] policy, the total area of mitigation proposed is

12.

13.

14.

generally based on the guidelines established in Washington Department of Ecology (Ecology)
guidelines (Ecology et al. 2006a, 2006b) and the City of Bothell’s Critical Areas Ordinance (Bothell
Municipal Code [BMC] 14.04).” (Exhibit 3.6.29, PDF 39) Mitigation for wetland impacts is
proposed at two locations: On the project site “at Wetland 23.81R along [an un-named tributary] to
Par Creek;” and through purchase of credits at the Keller Farm Mitigation Bank (the “Bank™).
(Exhibits 3.2; 3.4; 3.6.29, PDF 39)

The Bank is in Redmond, Washington, at the confluence of Bear, Evans, and Perrigo
Creeks .... The on-site mitigation at Wetland 23.81R will be located northeast of the
I-405/SR 522 interchange and entirely within WSDOT right of way.

(Exhibit 3.6.29, PDF p. 40 '3)

Mitigation for river bank disturbances associated with the bridge work will consist of vegetative
restoration of the disturbed areas upon completion of construction. (Exhibits 3.2; 3.4)

WSDOT is the lead agency under the State Environmental Policy Act (“SEPA”). As such, itissued a
Determination of Nonsignificance (“DNS”) for the Project on July 2, 2020. No comments were
submitted. (Exhibits 3.5; also at 3.6.20)

DCD recommends approval of the SSDP and SVAR subject to one condition: That Exhibit 3,
specifically Exhibits 3.3 and 3.4, be the approved plans. (Exhibit 1, PDF 23)

WSDOT expressed no objection to the recommended condition.

The record contains comments from two parties: Aagaard (Exhibit 11) and CPBCOA (Exhibits 12;
15)

Aagaard raises several points. She avers that since the Examiner’s SHR2020-16067 Decision says
that it does “not authorize activities affecting Wetlands 24.00 and 26.13R,” the off-site mitigation at
the Keller Farm Mitigation Bank was not covered by the SCUP as issued by the City. What that
SCUP Decision actually said was that “this permit does not include placement of any fill in Wetlands
24.00L or 26.13R.” That is different from saying that the SCUP didn’t authorize off-site mitigation at
the Keller Bank. The record in that case clearly discussed use of the Keller Bank, and such use

13

The ellipsis (“...”) in this quote replaces an internal Exhibit 3.6.29 figure reference which would only serve to confuse
the reader. The reference and the figures are contained within Exhibit 3.6.29.
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15.

16.

requires a SCUP, which was the subject of that permit. The Examiner concludes it was included in
that SCUP.

Aagaard argues that an SVAR cannot be used to obtain relief from the wetland fill restriction. This
issue has been addressed above and will not be further commented on here.

Aagaard asks what “temporary long-term impact” means. WSDOT testified that was a term used by
Federal agencies to refer to mitigation that will occur one year or more after initial disturbance.
(Dalzell testimony; see Exhibit 3.6.29, PDF 15, { 2)

WSDOT provided written responses to all of Aagaard’s comments. (Exhibit 14)

CPBCOA raised three issues: 1) An SVAR cannot provide relief regarding wetland fill; 2) WSDOT
has not met the “all reasonable use” SVAR criterion; and 3) the hearing notice is defective. (Exhibit
12) CPBCOA’s first issue has been addressed above and will not be further commented on here. The
Examiner will address the “all reasonable use” SVAR criterion in the Conclusions of Law which will
follow.

That leaves CPBCOA s third issue. CPBCOA asserts that the hearing notice “misleads the public” in
that it says the SCUP has already been approved and the “SSDP application is a ‘technicality for
process.”” (Exhibit 12, PDF 3) The City has completed its work on the SCUP; Ecology is holding
that action until it receives the City’s action on the SSDP and SVAR. There is nothing misleading in
the notice about that. However, the Examiner would concede that the notice wording is neither a
paragon of grammatical beauty nor crystal clear logically. The Examiner made the point in passing in
SHR2020-16067 that the SCUP approval criteria include the criteria for SSDP approval, but the
Examiner never said that he was approving an SSDP (an application for which had not been filed at
that time). The real question here is whether the public interest has been so significantly harmed by
the bad wording of the hearing notice that the whole process has to start over again. The Examiner
answers that question in the negative and declines to start the whole process over.

Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.

LEGAL FRAMEWORK

The Examiner is legally required to decide this case within the framework created by the following
principles:

Authority
An SSDP is an administrative, Type Il application. An SVAR is a quasi-judicial Type Il application. When,

as here, Type Il and Type Il applications are consolidated, both are processed as Type Il applications. A

14

Any statement in this section deemed to be either a Finding of Fact or a Conclusion of Law is hereby adopted as such.
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Type 111 application is subject to an open record hearing before the Examiner. The Examiner makes a final
decision for the City on the application which is subject to the right of reconsideration. The City’s final
decision on the SVAR is subject to approval by the State Department of Ecology as provided by law, whose
decision, along with the City’s Decision on the SSDP, may be appealed to the State Shorelines Hearings
Board, a state quasi-judicial review board. [BMC 11.04.003, 13.17.030(B)(4), and 13.17.120(F)]

Review Criteria

“All shoreline permits” are required to comply with approval criteria set forth at BMC 13.17.090(B)(3).
[BMC 13.17.090] Those are the only criteria for SSDPs. [BMC 13.17.100(D)]

a. No permit or revision to undertake use or development on shorelines of the state shall be
granted by the City unless upon review the use or development is determined to be
consistent with:

I. The policies, provisions, and procedures of the SMA and this SMP;
ii. The provisions of Chapter 173-27 WAC; and

iii. Title 13 Shoreline Management Regulations of the BMC

iv. Title 11 Administration of Development Regulations of the BMC.

b. No permit or revision shall be issued for any new or expanded building or structure of
more than thirty-five (35) feet above average grade level on shorelines of the state that
will obstruct the view of a substantial number of residences on areas adjoining such
shorelines except where this SMP does not prohibit the same and then only when
overriding considerations of the public interest will be served as provided for within
BMC 13.07.090.

The review criteria for a Shoreline Variance depend upon whether the proposal “will be located landward
[waterward] of the OHWM, ... and/or landward [waterward] of any wetland....” [BMC 13.17.120(D)(3),
emphasis added; bracketed word replaces “landward” in Subsection (D)(4)] The wetland fill will be at the
edge of, but within the wetlands. Therefore, it is located waterward of the edge of a wetland regulated under
the SMA. ** The criteria for Shoreline Variance applications waterward of a wetland boundary are:

1. The Hearing Examiner shall ensure that WAC 173-27-140, 173-27-170, and the
following review criteria are met prior to issuing a shoreline variance permit.

2. Variance permits should be granted in circumstances where denial of the permit would
result in thwarting the policy enumerated in RCW 90.58.020. In all instances the
applicant must demonstrate that extraordinary circumstances shall be shown and the
public interest shall suffer no substantial detrimental effect.

15 WSDOT (Exhibit 3.2, PDF 20 — 23) and DCD (Exhibit 1, PDF 14 — 21) evaluated the SVAR criteria for activities
located landward of the OHWM or wetlands. They dismissed the criteria for activities located waterward of the OHWM
or wetlands: “Not applicable. No activities associated with the variance request are proposed waterward of OHWM.”
(Exhibit 3.2, PDF 23) Unfortunately, they overlooked the “waterward of any wetland” clause in BMC 13.17.120(D)(3).
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4. Variance permits for development and/or uses that will be located waterward of the
ordinary high water mark (OHWM), as defined in RCW 90.58.030(2)(b), or within any
wetland as defined in RCW 90.58.030(2)(h), may be authorized provided the applicant
can demonstrate all of the following:

a. That the strict application of the bulk, dimensional or performance standards set forth
in the applicable master program precludes all reasonable use of the property;

b. That the proposal is consistent with the criteria established under
subsections (D)(3)(b) through (f) of this section; and

c. That the public rights of navigation and use of the shorelines will not be adversely
affected.

5. In the granting of all variance permits, consideration shall be given to the cumulative
impact of additional requests for like actions in the area. For example if variances were
granted to other developments and/or uses in the area where similar circumstances exist
the total of the variances shall also remain consistent with the policies of RCW 90.58.020
and shall not produce substantial adverse effects to the shoreline environment.

Subsections SMC 13.17.120(D)(3)(b) — (f) read as follows:

b. That the hardship described in subsection (D)(3)(a) of this section is specifically
related to the property, and is the result of unique conditions such as irregular lot
shape, size, or natural features and the application of the master program, and not, for
example, from deed restrictions or the applicant’s own actions;

c. That the design of the project is compatible with other authorized uses within the area
and with uses planned for the area under the comprehensive plan and SMP and will
not cause adverse impacts to the shoreline environment;

d. That the variance will not constitute a grant of special privilege not enjoyed by the
other properties in the area;

e. That the variance requested is the minimum necessary to afford relief; and

f. That the public interest will suffer no substantial detrimental effect.

Vested Rights
Bothell has enacted a vested rights provision.

Applications for Type I, I1, 11l, and 1VVB applications, and for any subsequent building permits
arising therefrom, except those which seek variance from or exception to land use regulations
and substantive and procedural SEPA decisions, shall be reviewed under the development
regulations in effect when a fully completed application for such approval is submitted to the
Community Development Director. The Director’s issuance of a notice of complete
application as provided in [Chapter 11.04 BMC] shall cause an application to be conclusively
deemed vested as provided herein. This vesting provision shall apply to all complete
applications filed after September 1, 1999.
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[BMC 11.04.010(A), emphasis added] Therefore, this Variance application has no vested rights.

Standard of Review
The standard of review is preponderance of the evidence. The applicant has the burden of proof.

Scope of Consideration

The Examiner has considered: all of the evidence and testimony; applicable adopted laws, ordinances, plans,

and policies; and the pleadings, positions, and arguments of the parties of record.

CONCLUSIONS OF LAW

In 1978 the State Supreme Court said “ we also require, founded upon and supported by the record,
that findings of fact be made and conclusions or reasons based thereon be given for the action taken
by the deciding entity”. [Parkridge v. Seattle, 89 Wn.2d 454, 573 P.2d 359 (1978)] Sixteen years
later the State Supreme Court held that conclusions must be designed to allow the reader “to
determine the basis for the hearing examiner's decision”. [Weyerhaeuser v. Pierce County, 124
Whn.2d 26, 873 P.2d 498 (1994)]

WSDOT’s analysis of SSDP criteria in Exhibit 3.2 and 3.6.4 (as part of the SCUP criteria analysis) is
thorough and illuminates in detail the facts that demonstrate compliance with each criterion. Rather
than copy all 40+ pages of those documents here, or even summarize their conclusions on every
applicable item, the Examiner incorporates to the extent applicable Exhibit 3.6.4 and Exhibit 3.2
herein by reference as if set forth in full as additional Conclusions of Law regarding SSDP criteria
compliance.

That brings us to consideration of the SVAR. Unfortunately both WSDOT and DCD applied the
wrong set of criteria. They apparently overlooked the “and/or” in BMC 13.17.120(D)(3) and (D)(4).
The “and/or” is critical since the dividing line between the applicability of the (D)(3) and (D)(4)
criteria is not just the OHWM, it is also the edge of wetlands subject to SMA regulation. The
proposal to place fill in a wetland is an activity that, by definition, is occurring within the wetland,
not outside of the wetland. The applicable criteria are those in Subsection (D)(4).

The most important difference between the Subsection (D)(3) and (D)(4) criteria is Subsection (a) in
each. In Subsection (D)(3)(a) the criterion reads: “That the strict application of the bulk, dimensional
or performance standards set forth in the applicable master program precludes, or significantly
interferes with, reasonable use of the property”. [Emphasis added] In Subsection (D)(4)(a) the
criterion reads: “That the strict application of the bulk, dimensional or performance standards set
forth in the applicable master program precludes all reasonable use of the property”. [Emphasis
added] The latter is a far more strict standard: The applicant must show that without an SVAR, it
cannot make any reasonable use of its property.
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WSDOT has not made that showing, nor could it. It has a six-lane interstate highway within its right-
of-way. That has to be considered a reasonable use. Unfortunately, the way the SMA regulations are
written it would be extremely difficult, if not impossible, to meet the “all reasonable use”
requirement when one has a six-lane freeway to start with. The justification for the additional ETL
lanes is very convincing, but it doesn’t pass the “all reasonable use” test.

WSDOT has reminded the participants that under

RCW 47.01.260, WSDOT has plenary authority to “exercise all the powers and
perform all the duties necessary, convenient, or incidental to the planning, locating,
designing, constructing, improving, repairing, operating, and maintaining state
highways.”

(Exhibit 3.2, PDF 20, § 3.5, D.3.a Response) “Plenary” means “absolute, unqualified.” ¢ The
Examiner must initially note that the word “plenary” is not used in RCW 47.01.260(1), the
subsection in which the quoted text is found. Upon considering WSDOT’s statement in light of the
meaning of “plenary,” the Examiner wondered whether WSDOT’s “plenary’ authority exempted it
in any way from the “all reasonable use” criterion.

WSDOT’s Highway Runoff Manual (“HRM”), WSDOT document M31-16.04, April 2014 discusses
the applicability of local critical areas and SMA regulations to WSDOT projects:

In most instances, local stormwater management requirements will not override the
requirements in this manual. RCW 47.01.260(1) grants WSDOT plenary power in
planning, locating, designing, constructing, improving, repairing, operating, and
maintaining state highways, including drainage facilities and channel changes
necessary for the protection of such highways. This grant of authority means that,
without express legislative direction, WSDOT is not subject to local ordinances in
areas within WSDOT’s purview, and attempts by local agencies to enforce such
preempted ordinances are unconstitutional.

Other instances where more stringent local stormwater standards can apply are
projects subject to tribal government standards and to the stormwater management-
related permit conditions associated with critical area ordinances (under the Growth
Management Act) and shoreline master programs (under the Shoreline Management
Act).

[HRM, 81-2.1, PDF 14; https://www.wsdot.wa.gov/publications/manuals/fulltext/M31-16/M31-
16.04Complete.pdf, last visited September 7, 2021; emphasis added] From that, the Examiner

16

https://www.merriam-webster.com/dictionary/plenary. last visited September 7, 2021.
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concludes that WSDOT’s “plenary” authority does not exempt it from compliance with Bothell’s
critical areas regulations and SMA regulations. The regulation that WSDOT does not comply with
regarding wetland fill is both a critical areas and an SMA regulation. Frankly, the Examiner hopes
that WSDOT can adjust/refine the design (perhaps by placing retaining walls outside the wetland to
hold the fill needed for the additional lanes, or by increasing the fill slope angle) so that this needed
project can go forward.

6. The Examiner believes that he has no choice given the evidence in the record but to deny the SVAR
application.
7. The recommended condition of approval as set forth in Exhibit 1 are reasonable, supported by the

evidence, and capable of accomplishment except as noted below.

A. Section 173-27-190 WAC contains certain content and format requirements for any SSDP
which is issued:

(1) Each permit for a substantial development, conditional use or
variance, issued by local government shall contain a provision that
construction pursuant to the permit shall not begin and is not authorized until
twenty-one days from the date of filing as defined in RCW 90.58.140(6) and
WAC 173-27-130, or until all review proceedings initiated within twenty-one
days from the date of such filing have been terminated; except as provided in
RCW 90.58.140(5)(a) and (b).

(2) Permits for substantial development, conditional use, or variance
may be in any form prescribed and used by local government including a
combined permit application form. Such forms will be supplied by local
government.

(3) A permit data sheet shall be submitted to the department with each
shoreline permit. The permit data sheet form shall be as provided in
Appendix A of this regulation.

Subsection (2) allows this Decision to serve as the SSDP. Subsection (1) requires that an
additional condition be added. The data sheet required by Subsection (3) will be prepared by
the Department when it transmits the SSDP and supporting exhibits to the state as required
by Chapter 90.58 RCW.

B. The reference to “Variance” in the DCD-recommended condition has to be removed. The
adjustment required because of the denial of the SVAR would reduce impacts to wetlands
and not create other impacts not within the scope of the overall Project. Therefore, the
necessary changes can be made within the scope of this SSDP without further City review.
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C. Exhibits 3.3 and 3.4 were created for the SVAR portion of the consolidated application. They
do not include the plans for the bridges or the Par Creek restoration work. The plans
approved for the SCUP included those aspects of the Project. Since the SSDP covers the
entire project, the approved SSDP plans must cover the entire Project (even though that may
seem redundant since they have already been approved by the City with the prior SCUP).

8. Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.

DECISION

Based upon the preceding Findings of Fact and Conclusions of Law, the testimony and evidence submitted at
the open record hearing, and the Examiner’s site view, the Examiner:

A GRANTS the requested Shoreline Management Act Substantial Development Permit for 1-405
Express Toll Lane improvements through Bothell under file number SHR2021-17874 SUBJECT
TO THE ATTACHED CONDITIONS.

B. DENIES City approval for the requested Shoreline Management Act Variance to place fill into
wetlands for expansion of 1-405 under file number SHR2021-17904.

Decision issued September 7, 2021.

\s\ yoﬂrv 5 %ﬂbﬁ

John E. Galt
Hearing Examiner
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HEARING PARTICIPANTS ¥/

Kris “Jones” Sorensen Vivian Erickson

Railin Santiago Molly Lawrence, unsworn counsel
Matt Huot, Assistant Attorney General Caroline Barnett

Maki Dalzell

NOTICE of RIGHT of RECONSIDERATION

This Decision is the City’s final action subject to the right of any party of record to file a written petition for
reconsideration within 10 calendar days following the issuance of this Decision in accordance with the
procedures of BMC 11.12.009. See BMC 11.12.009 for additional information and requirements regarding
reconsideration.

NOTICE of RIGHT of APPEAL

This Decision is final and conclusive subject to the right of review before the State Shorelines Hearings
Board in accordance with the procedures of Chapter 90.58 RCW, the Shoreline Management Act of 1971.
See BMC 13.17.100(E), Chapter 90.58 RCW, and Washington Administrative Code regulations adopted
pursuant thereto for further guidance regarding Hearings Board appeal procedures.

The following statement is provided pursuant to RCW 36.70B.130: “Affected property owners may request
a change in valuation for property tax purposes notwithstanding any program of revaluation.”

o The official Parties of Record register is maintained by the City’s Hearing Clerk.
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CONDITION OF APPROVAL
WSDOT’s 1-405 ETL Project
SHR2021-17874

This Shoreline Substantial Development Permit is subject to compliance with all applicable provisions,
requirements, and standards of the Bothell Municipal Code, standards adopted pursuant thereto, and the
following SPECIAL CONDITIONS:

1.

Exhibit 3 is the approved conceptual site plans for the WSDOT Interstate 405, State Route 522
Vicinity to State Route 527 Express Toll Lanes Improvements — Shoreline Master Program Permits:
Substantial Development, specifically Exhibit 3.3 “Vicinity Map and Wetland Impact Site Plans” and
Exhibit 3.4 “Shoreline Mitigation and Planting Plans”; PROVIDED, that wetland fill is not allowed
under this permit. Adjustments required because of the denial of the SVAR would reduce impacts to
wetlands and not create other impacts not within the scope of the overall Project. Therefore, the
necessary changes can be made within the scope of this permit without further City review.

Exhibit 3.6.8, especially PDF pages 1, 6, 8, 9, 11, 18, 20, and 21, is the approved plans for the
elements of the Project which are subject to or appurtenant to the SCUP.

Exhibit 3.6.11, especially PDF pages 77 — 82, is the approved plans for the alterations to Par Creek
to remove the fish barrier.

Exhibit 3.6.16, especially PDF pages 64 — 69, is the approved plans for bridge removal and
replacement.

Exhibit 3.6.29, especially PDF pages 59, 63, and 64, is the approved plans for wetland mitigation;
PROVIDED that, this permit does not approve placement of any fill in Wetlands 24.00L or 26.13R.

EXCEPT AS PROVIDED IN RCW 90.58.140(5)(a) AND (b), CONSTRUCTION PURSUANT TO THIS
PERMIT SHALL NOT BEGIN AND ISNOT AUTHORIZED UNTIL TWENTY-ONE DAYS FROM THE
DATE THIS PERMIT IS FILED WITH THE WASHINGTON STATE DEPARTMENT OF ECOLOGY
AND ATTORNEY GENERAL AS REQUIRED BY RCW 90.58.140(6) AND WAC 173-27-130, OR
UNTIL ALL REVIEW PROCEEDINGS INITIATED WITHIN TWENTY-ONE DAYS FROM THE DATE
OF SUCH FILING HAVE BEEN TERMINATED.
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BEFORE the HEARING EXAMINER for the
CITY of BOTHELL

DECISION: REVISED AFTER RECONSIDERATION !

FILE NUMBERS: SHR2021-17874 & SHR2021-17904

APPLICANT: Washington State Department of Transportation

ATTN: Robert Woeck
600 108™ Avenue NE, Suite 405
Bellevue, WA 98004

TYPE OF CASE: Consolidated: 1) Shoreline Management Substantial Development

Permit for 1-405 Express Toll Lane improvements through Bothell;
and 2) Shoreline Management Variance for fill within two wetlands

STAFF RECOMMENDATION:  Approve subject to condition

REVISED EXAMINER APPROVE Substantial Development Permit subject to conditions;
DECISION: APPROVE Shoreline Variance subject to conditions

DATE OF REVISED DECISION: October 18, 2021

INTRODUCTION 2

The Washington State Department of Transportation (“WSDOT”) seeks a Shoreline Management Act
(“SMA”) Substantial Development Permit (“SSDP”) for 1-405 Express Toll Lane (“ETL”) improvements
through Bothell (application SHR2021-17874) and a Shoreline Management Act Variance (“SVAR”) for fill
within two wetlands (application SHR2021-17904).

WSDOT filed the two applications on April 1, 2021. 3 (Exhibit 2;  filing date confirmed by Exhibit 7, PDF
2; and Sorensen testimony) The Bothell Department of Community Development (“DCD”) determined that

c:\users\kris.sorensen\downloads\shr2021-17874c.doc

Revisions (excluding non-substantive editorial improvements and changes to dates, headers, etc.) are: Two new
paragraphs near the end of the Introduction; a new Finding before Finding of Fact 1; one sentence added at the end of
Finding of Fact 1; relocation of Footnote 11 from Finding of Fact 5 to the Conclusions of Law; insertion of two new
Findings after Finding of Fact 10; substantial revision of Finding of Fact 15; addition of a new Finding of Fact after
Finding of Fact 15; replacement of Conclusions of Law 3 — 7 with new material; and revision of Decision § B. All
changes relate to the issues raised in the Request for Reconsideration.

Any statement in this section deemed to be either a Finding of Fact or a Conclusion of Law is hereby adopted as such.
The 30 number gap between application numbers is attributable to a computer permit tracking system glitch. Both
applications were filed on the same day. (Sorensen testimony)

Exhibit citations are provided for the reader’s benefit and indicate: 1) The source of a quote or specific fact; and/or 2)
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the applications were complete for vesting purposes when filed. (Exhibit 8 °) DCD issued a Notice of
Application/Determination of Completeness on May 14, 2021. (Exhibit 8)

The project for which these permits are sought extends along the 1-405 right-of-way from near the
Kirkland/Bothell city line north to the SR 527 interchange. (Exhibit 1, PDF 4)

The Bothell Hearing Examiner (“Examiner”) has viewed the affected portion of the I-405 corridor on
numerous occasions in the course of his work as a Hearing Examiner.

The Examiner held an open record hearing on August 31, 2021. The hearing was conducted remotely using
the “Zoom” platform due to assembly restrictions attendant to the current COVID-19 pandemic. DCD gave
notice of the hearing as required by the Bothell Municipal Code (“BMC”). (Exhibit 9)

The following exhibits were entered into the hearing record during the hearing:

Exhibits 1 - 10: ® As enumerated on the the Exhibit List prepared by DCD prior to the hearing

Exhibit 11: Ann Aagaard (“Aagaard”), August 30, 2021, letter

Exhibit 12: Molly Lawrence, August 31, 2021, letter on behalf of the Canyon Park Business
Center Owner’s Association (“CPBCOA”)

Exhibit 13: WSDOT PowerPoint hearing presentation

Exhibit 14: WSDOT response to Exhibit 11

Exhibit 15: Roger Belanich, August 31, 2021, e-mail in support of Exhibit 12

Section 11.12.008 BMC calls for decisions on Shoreline Variance applications to be rendered within 120
calendar days, subject to tolling for certain specified reasons. The hearing was held beyond the 120" day.
(Sorensen testimony) Subsection 11.12.008(B)(5) BMC allows for time extensions mutually agreed upon by
an applicant and the City. WSDOT verbally agreed to such an extension during the open record hearing.
(Erickson testimony)

On September 7, 2021, the Examiner issued a Decision which approved the SSDP subject to conditions and
denied the SVAR. On September 17, 2021, WSDOT filed a timely Petition for Reconsideration asking the
Examiner to grant the SVAR. ” On September 24, 2021, the Examiner issued an Order Accepting a Request

use PDF page numbers, not source document page numbers. While the Examiner considers all relevant documents in the
record, typically only major documents are cited. The Examiner’s Decision is based upon all documents in the record.

5 Exhibit 8 states that the applications were filed on and deemed complete as of April 2, 2021. Since that filing date is
erroneous, the Examiner presumes that the completeness date is equally erroneous. There is no evidence in the record to
suggest that a one day difference in completeness would be anything but de minimis.

6 Exhibit 3 consists of a cover letter with six Attachments. The Attachments will be cited as Exhibits 3.1 —3.6. Attachment
6 (Exhibit 3.6) consists of the Examiner’s Decision in SHR2020-16067 together with the 30 exhibits that were entered
into the record of that hearing. The Examiner’s Decision in SHR2020-16067 is also Exhibit 10 in this record and will be
cited as such instead of citing a part of Exhibit 3.6. The 30 exhibits from the SHR2020-16067 case will be cited as
Exhibits 3.6.1 — 3.6.30.

7 Specifically, WSDOT asked for reconsideration of Conclusions of Law 4 — 6 and 7(B) and Decision § B.
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for Reconsideration and Inviting Comments as authorized by BMC 11.12.009(C)(3). Three timely comments
were received. The above mentioned documents are assigned exhibit numbers for identification as follows:

Exhibit 16:
Exhibit 17:
Exhibit 18:

Exhibit 19:
Exhibit 20:
Exhibit 21:

Decision, issued September 7, 2021

WSDOT’s Petition for Reconsideration, filed September 17, 2021

Order Accepting a Request for Reconsideration and Inviting Comments, issued
September 24, 2021

Comment letter, Department of Ecology, filed October 4, 2021

Comment letter, Bothell Deputy City Attorney, filed October 7, 2021
Comments by CPBCOA on WSDOT’s Petition for Reconsideration, filed
October 8, 2021

The comment period closed on October 8, 2021.

The action taken herein and the requirements, limitations and/or conditions imposed by this decision are, to
the best of the Examiner’s knowledge or belief, only such as are lawful and within the authority of the
Examiner to take pursuant to applicable law and policy.

FINDINGS OF FACT

1. I-405 has been a part of the state’s highway system for many years.

The original proposal for Interstate 405 around greater Seattle was submitted to the
American Association of State Highway Officials (AASHO) in a letter dated July 14,
1958. Initial stretches were designated as Washington State Route 405 between
Renton and Tukwila. The first section opened to traffic in September 1965. SR 405
was redesignated 1-405 with its completion by 1971.

[https://www.interstate-guide.com/i-405-wa/, footnotes omitted, last visited October 14, 2021]

The 1-405 Master Plan was developed beginning in 1998 and culminating with issuance of a Final
Environmental Impact Statement and Record of Decision in 2002. The Master Plan included
approximately 150 components including widening the highway by up to two lanes in each direction.
(Exhibit 17 for identification, PDF 4) The additional lanes have been completed to the south of the
City, but not through the City.

2. WSDOT is designing a major improvement project (the “Project”) along 1-405 from Mile Post 21.79,
near the Kirkland/Bothell City Line, to Mile Post 27.06, just north of the 1-405/SR 527 Interchange
(a.k.a. the Canyon Park Interchange). The Project will add an ETL in each direction, extending the
two-ETL-in-each-direction configuration that exists south of the Project’s starting point. The major
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element of the Project is removal of two bridges and construction of three new bridges spanning the
Sammamish River in Bothell between approximately Mile Posts 23.5 and 23.9. In the same general
area WSDOT proposes to remove a major barrier to anadromous fish usage of Par Creek. 8 (Exhibits
3.6.3 —3.6.6; 3.6.8; 3.6.11; 3.6.16, PDF 11; 3.6.28) The proposed improvements will be located
within the existing 1-405 right-of-way. (Exhibit 3.2, PDF 21)

3. Bothell has two water courses which are subject to regulation under the SMA: The Sammamish
River and North Creek. SMA jurisdictional area includes the regulated water body itself, shorelands
within 200 feet of the water body’s ordinary high water mark (“OHWM”), and associated floodplains
and wetlands. (Exhibit 1, PDF 4) The 1-405 right-of-way crosses the Sammamish River and comes
within 200 feet of North Creek’s OHWM in some areas. The Project will affect a number of
wetlands, only two of which (Wetlands 24.00L and 26.13R) will have impacts within SMA
jurisdiction. ° (Exhibits 3.2; 3.3; 3.6.8; 3.6.9; 3.6.27)

4, Bothell has an approved Shoreline Master Program (“SMP”) as required by the SMA. The SMP
divides Bothell’s SMA jurisdictional area into six Environments (similar to zoning designations).
[Chapter 13.07 BMC] Of the six Environments, the Project will affect areas designated Natural,
Urban Conservancy, High Intensity, and Aquatic.

Project elements within shoreline jurisdiction are within the High Intensity, Urban
Conservancy, Natural, and Aquatic shoreline environment designations. The
Sammamish River bridge work will occur within or over the Urban Conservancy,
High Intensity, and Aquatic shoreline environments. The fish barrier correction on
Par Creek will occur within Urban Conservancy, High Intensity, and Aquatic
environment designations. More limited work associated with roadway
improvements, including roadway expansion, repaving, and stormwater treatment
installation will occur within the High Intensity and Natural environment
designations. Portions of the Project area are next to the University of Washington
(UW) Bothell/Cascadia College Open Space ....

(Exhibit 3.6.4, PDF 7) Exhibit 3.6.6, PDF 4 & 5, graphically depicts SMA Environment
Designations within the Project area.

8 Par Creek is also known as Parr Creek. (Exhibit 10, PDF 2, FN 3)

9 The SHR2020-16067 Decision (See Finding of Fact 7, below.) stated that impacts to three wetlands within SMA
jurisdiction would occur. (Exhibit 10, PDF 6, Finding of Fact 9) WSDOT has subsequently determined that there will be
no impacts within SMA jurisdiction to Wetland 24.20R. (Exhibit 3.2, PDF 12, § 2, 1 3)

Creation of an in-line bus station in the northwest quadrant of the 1-405/SR 522 interchange will significantly impact a
wetland in that area. However, that wetland is not located within the SMA jurisdictional area and, therefore, is not subject
to the SMA. (Exhibits 3.6.6; 3.6.8)
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5. The SMP lists uses permitted, conditionally permitted, and prohibited in each Environment. [BMC
13.07.080, Table 13.07.080-1] The following is a summary of the provisions of Table 13.07.080-1
which are relevant to the Project as it passes through Bothell’s SMA jurisdictional areas:

Use/Activity Natural Urban High Agquatic
Conservancy | Intensity
Shoreline habitat enhancement projects P P P P
Bridges, motor vehicle CuU CuU P/CU CuU
Roads CuU CuU P N/A
Existing bridges or roads, maintenance or P P P P
improvement °

Legend:
P Permitted
Cu Conditional Use
N/A Not Applicable

“Accessory or appurtenant uses shall be subject to the same shoreline permit process as their primary
use.” [BMC 13.07.080(B)] Transportation regulations are contained in BMC 13.11.160. Activities
affecting critical areas (which term includes streams, floodplains, and wetlands) located within the
SMA jurisdictional area are regulated by Chapter 13.13 BMC.

6. Project components which require SMA permits and the type of permit required for each component
are:
Project Component SSDP SCcup ! SVAR
The Project as a whole X
Bridges X
Off-Site wetland mitigation ? X
Fill portion of Wetlands 24.00L & 26.13R X

7. On December 29, 2020, the Examiner granted City approval to SHR2020-16067, a SCUP for the
Project. “The scope of the approved improvements [authorized by the Examiner’s Decision in
SHR2020-16067] is spelled out in the record documents, especially in Exhibit [3.6.]4; PROVIDED

10 Neither the word “maintenance” nor “improvement” is defined in Title 13 BMC. [BMC 13.02.010] The dictionary
definition of “improvement,” when used in a legal context, is “a usually permanent addition to or modification of real
property that enhances its capital value and is distinguished from an ordinary repair in being designed to make the
property more useful or valuable.” [https://www.merriam-webster.com/dictionary/improvement, last visited December
20, 2020]

1 SCUP = Shoreline Conditional Use Permit.

12 “The city will review applications for off-site mitigation as a shoreline conditional use ....” [BMC 13.13.020(G)(5)(b)]
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that, this permit does not include placement of any fill in Wetlands 24.00L or 26.13R.” (Exhibit 10,

PDF 17)

The Washington State Department of Ecology (“Ecology”) is the final decision maker for SCUPs
and SVARs under state law. [RCW 90.58.140(10)] When Ecology received the City’s SHR2020-
16067 action package, it concluded that it was incomplete because the City had not concurrently
issued an SSDP for the Project. Ecology set a deadline for the City to provide an SSDP and other
materials. Ecology subsequently extended that deadline indefinitely based on the understanding that
WSDOT had this application pending with the City. (Exhibits 4; 5; and Santiago testimony)

8. The record contains a succinct summary of the Project’s purpose:

I-405 is one of the most congested routes in the state, particularly during peak travel
times. The Project will increase vehicle capacity and person throughput to improve
mobility and reliability in the 1-405 express toll lanes (ETLs) from the vicinity of
State Route (SR) 522 to SR 527. The Project is also responding to resource
stewardship needs. These include removing fish barriers and restoring stream
connections to provide access to habitat, and the management and treatment of

stormwater so that water quality is protected.

(Exhibit 3.6.4, PDF 3) Principal elements of the Project include:

* Reconfiguring the 1-405/SR 522 interchange. The Project will remove two
bridges over the Sammamish River at the 1-405/SR 522 interchange. Three new
bridges will be constructed above the ordinary high water mark (OHWM) of the

Sammamish River.

» Correcting the fish barrier and restoring the stream connection at Par Creek, a
tributary to the Sammamish River. Replacing the culvert that connects the stream
beneath SR 522 will allow access to upstream habitat for resident and

anadromous fish species within the Sammamish River.

» Roadway improvements to the 1-405 and SR 522 rights of way, including new
inline transit stations, new nonmotorized connections, a bus station and
turnaround loop, pickup and drop-off facilities, and lane reconfigurations.

* Improvements to stormwater facilities. The Project will provide enhanced
stormwater treatment and will construct new stormwater treatment features and a

new outfall on the Sammamish River.

(Exhibit 3.6.3, PDF 1)

Project elements that will occur within the City’s shoreline jurisdiction are primarily
within the area around the 1-405/SR 522 interchange from approximately MP 23.5 to

c:\users\kris.sorensen\downloads\shr2021-17874c.doc



Att. 5

HEARING EXAMINER DECISION: REVISED AFTER RECONSIDERATION

RE: SHR2021-17874 & SHR2021-17904 (SSDP and SVAR for WSDOT’s I-405 ETL Project)
October 18, 2021

Page 7 of 25

MP 23.9 and other smaller areas associated with 1-405 roadway improvements.
Project elements within the City’s shoreline jurisdiction include:

» Sammamish River Bridge demolition and replacement

» Fish barrier correction at Par Creek

* Roadway improvements

* Stormwater facilities

(Exhibit 3.6.4, PDF 3)

The Project will be constructed using the design-build method of project delivery, in
which WSDOT executes a single contract with one entity for design and construction
services to provide a finished product. With design-build projects, contractors have
the flexibility to offer innovative and cost-effective alternatives to deliver the Project,
improve project performance, and reduce project effects. Some design modifications
that the contractor may propose could affect the impacts and corresponding
mitigation .... The approach will be refined and finalized by the design-build
contractor prior to construction.

(Exhibit 3.6.29, PDF 11)

9. The Project elements are described in detail in WSDOT’s hearing exhibits:
Exhibit 3.2: Project description and Shoreline Development and Variance Consistency
Review
Exhibit 3.3: Vicinity Map and Wetland Impact Site Plans
Exhibit 3.4: Shoreline Mitigation and Planting Plans
Exhibit 3.6.4: Project description and SMP consistency review

Exhibit 3.6.5: Project maps (5 plan sheets)

Exhibit 3.6.6: SCUP site plans (9 plan sheets)

Exhibit 3.6.7: JARPA application

Exhibit 3.6.8: Wetland and stream impacts (46 plan sheets)
Exhibit 3.6.9: Wetland and stream assessment report
Exhibit 3.6.11:  Par Creek preliminary design report

Exhibit 3.6.12:  Biological assessment

Exhibit 3.6.13:  Water resources discipline report

Exhibit 3.6.14:  Ecosystems discipline report

Exhibit 3.6.15:  Geotech report

Exhibit 3.6.16:  Navigation effects report

Exhibit 3.6.27:  Compensatory mitigation letter report
Exhibit 3.6.28:  WSDOT PowerPoint hearing presentation
Exhibit 3.6.29:  Updated wetland and stream mitigation report **

13 Updated version of Exhibit 3.6.10.
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It should be noted that Project plans are in an early stage of development (15% detail stage).
(Erickson testimony)

10.  The I-405/SR 522 interchange bridge work will consist of the following:

» Remove the existing northbound 1-405 to eastbound SR 522 bridge over the
Sammamish River, including two bridge piers within the OHWM.

» Remove the existing northbound 1-405 to westbound SR 522 bridge over the
Sammamish River, including two bridge piers within the OHWM.

» Build a new bridge for northbound 1-405 traffic over the Sammamish River.

» Build a new bridge over the Sammamish River for the new direct access ramp at
SR 522.

» Build a new bridge over the Sammamish River for the northbound 1-405 to SR
522 ramp.

(Exhibit 3.6.29, PDF 14) The existing bridges to be removed have piers within the Sammamish
River. When the bridges are removed, their supporting piers will also be removed. The new bridges
will have no piers within the Sammamish River. (Exhibits 3.6.8; 3.6.16, PDF 55 — 59 and 64 - 69;
3.6.29, PDF 14)

11.  “To comply with United States et al. vs. Washington et al. No. C70-9213 Subproceeding No. 01-1
dated March 29, 2013 (Injunction), requiring the State of Washington to correct fish barriers in
Water Resource Inventory Areas (WRIAs) 1 through 23,” WSDOT proposes to remove a fish
passage barrier where Par Creek passes beneath SR 522 and the northbound 1-405 to eastbound SR
522 ramp. (Exhibit 3.6.11, quote on PDF 9)

The proposed project will replace the existing 317.6-foot-long, 60-inch-diameter
precast concrete culvert with a structure that will provide a minimum of 25-foot clear
span cross section for the restored stream connection while providing a safe roadway
for the traveling public. The proposed structure is designed to meet the requirements
of the federal injunction utilizing the criteria outlined in the 2013 WDFW Water
Crossing Design Guidelines (WCDG) and commitments made between WSDOT,
WDFW, NMFS, and the Muckleshoot Indiana Tribe Fisheries Division (MITFD)
during preliminary design and permitting.

(Exhibit 3.6.11, PDF 10)
12.  “The Project will result in unavoidable permanent impacts to 21 wetlands and long-term temporary
construction impacts to 13 wetlands.” (Exhibit 3.6.29, PDF 5) Only two of those wetlands are within

or will have impacts within the SMA jurisdictional area: Wetland 24.00L, a Category Il wetland;
and Wetland 26.13R, a Category Il wetland. (Exhibits 3.2, PDF 12, § 2, { 3; 3.6.27, PDF 4)
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The nature and area of the two wetlands impacted within the SMA jurisdictional area by the Project
are summarized below.

Wetland | Nature of Impact Wetland Area | Area of Wetland Area of Buffer
(Acres) Impact (Acres) Impact (Acres)
Perm. Temp. Perm. Temp.
24.00L | Fill, Southbound 1-405 1.26 0.02 0.03 0.34 0.14
widening
26.13R | Fill, Northbound 1-405 11.49 0.06 0.07 0.06 0.02
widening

(Exhibits 3.2, PDF 15, Table 1; 3.3) All wetland impacts will occur within existing WSDOT right-
of-way. (Exhibit 3.3) Exhibit 3.6.9 contains substantial information about each wetland within the
project area. Data about the two wetlands within the SMA jurisdictional area are located on the
following pages within that exhibit:

Information Wetland 24.00L | Wetland 26.13R
Type and area 26 26

Existing conditions plans 58 62

Summary tables 95 108

Delineation sheets 231-232 289-292

Rating forms 810-829 1063-1082
Functions and values assessment 1382 1389

13.  Wetland 24.00L is a 1.26 acre Category Ill wetland. It is one of the “Many ... small roadside ditches
with little species diversity beyond grasses and invasive plants” within the Project area. (Exhibit
3.6.9, PDF 23)

Wetland 24.00L is located immediately adjacent to 1-405 southbound and the off-
ramp to westbound SR 522. This wetland is separated from the UW Bothell/Cascadia
College wetland mitigation site by a berm. As a result, the eastern portion of the
buffer is truncated by the roadway and the western portion of the buffer provides a
full suite of buffer functions.

(Exhibit 3.6.9, PDF 95) The wetland exists in a narrow, linear ditch.(Exhibit 3.6.9, PDF 95, 822, &
825) The permanent impact to Wetland 24.00L will be 10 cubic yards (“cy”) of fill in 0.02 acres (871
square feet (“SF”)) or 1.6% of the wetland. (Exhibit 3.3, PDF 28) The fill will be in an area
approximately 50 feet long in the vicinity of Milepost 24.05. (Exhibit 3.3, PDF 29)

14.  Wetland 26.13R is an 11.49 acre Category Il wetland. It is one of the five “most diverse and highest
quality wetlands” within the Project boundary. (Exhibit 3.6.9, PDF 24)
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15.

16.

17.

Wetland 26.13R is bounded to the west by northbound 1-405, to the south by
multifamily residential development, to the north by additional residential and
commercial development, and to the east by residential development. Small areas of
forested buffer are present between the wetland boundary and the development to
the south.

(Exhibit 3.6.9, PDF 108) Wetland 26.13R is located just south of 228" Street SE. (Exhibit 3.6.9,
PDF 1075 & 1078) The permanent impact to Wetland 26.13R will be 150 cy of fill in 0.06 acres
(2,614 SF) or 0.5% of the wetland. (Exhibit 3.3, PDF 31) The fill will occur in two places along the
western edge of the wetland: a segment about 50 feet long at the northwest corner of the wetland and
a segment about 150 — 200 feet long at the southwest corner of the wetland. (Exhibit 3.3, PDF 32 &
31, respectively) The fill will be the toe of a slope associated with widening the travel lanes. The fill
slope will intrude about 6 feet into the outer edge of the wetland in the northern fill area with a depth
tapering from about 2 feet to zero. The fill edge will be about 10 feet inside the right-of-way line.
(Exhibit 3.3, PDF 33)

“In addition to meeting the ‘no net loss’ [WSDOT] policy, the total area of mitigation proposed is
generally based on the guidelines established in Washington Department of Ecology (Ecology)
guidelines (Ecology et al. 2006a, 2006b) and the City of Bothell’s Critical Areas Ordinance (Bothell
Municipal Code [BMC] 14.04).” (Exhibit 3.6.29, PDF 39) Mitigation for wetland impacts is
proposed at two locations: On the project site “at Wetland 23.81R along [an un-named tributary] to
Par Creek;” and through purchase of credits at the Keller Farm Mitigation Bank (the “Bank™).
(Exhibits 3.2; 3.4; 3.6.29, PDF 39)

The Bank is in Redmond, Washington, at the confluence of Bear, Evans, and Perrigo
Creeks .... The on-site mitigation at Wetland 23.81R will be located northeast of the
I-405/SR 522 interchange and entirely within WSDOT right of way.

(Exhibit 3.6.29, PDF p. 40 )

Mitigation for river bank disturbances associated with the bridge work will consist of vegetative
restoration of the disturbed areas upon completion of construction. (Exhibits 3.2; 3.4)

WSDOT is the lead agency under the State Environmental Policy Act (“SEPA”). As such, itissued a
Determination of Nonsignificance (“DNS”) for the Project on July 2, 2020. No comments were
submitted. (Exhibits 3.5; also at 3.6.20)

DCD recommends approval of the SSDP and SVAR subject to one condition: That Exhibit 3,
specifically Exhibits 3.3 and 3.4, be the approved plans. (Exhibit 1, PDF 23)

14

The ellipsis (“...”) in this quote replaces an internal Exhibit 3.6.29 figure reference which would only serve to confuse
the reader. The reference and the figures are contained within Exhibit 3.6.29.
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18.

19.

WSDOT expressed no objection to the recommended condition.

The hearing record contains comments from two parties: Aagaard (Exhibit 11) and CPBCOA
(Exhibits 12; 15)

Aagaard raises several points. She avers that since the Examiner’s SHR2020-16067 Decision says
that it does “not authorize activities affecting Wetlands 24.00 and 26.13R,” the off-site mitigation at
the Keller Farm Mitigation Bank was not covered by the SCUP as issued by the City. What that
SCUP Decision actually said was that “this permit does not include placement of any fill in Wetlands
24.00L or 26.13R.” That is different from saying that the SCUP didn’t authorize off-site mitigation at
the Keller Bank. The record in that case clearly discussed use of the Keller Bank, and such use
requires a SCUP, which was the subject of that permit. The Examiner concludes it was included in
that SCUP.

Aagaard argues that an SVAR cannot be used to obtain relief from the wetland fill restriction. This
issue has been addressed above and will not be further commented on here.

Aagaard asks what “temporary long-term impact” means. WSDOT testified that was a term used by
Federal agencies to refer to mitigation that will occur one year or more after initial disturbance.
(Dalzell testimony; see Exhibit 3.6.29, PDF 15, { 2)

WSDOT provided written responses to all of Aagaard’s comments. (Exhibit 14)
CPBCOA

represents the owners of property located within the Canyon Park Business Center
(“Park™). The Park is a commercial and light industrial business park located [in the
northeast quadrant °] of the 1-405 and SR 527 interchange. WSDOT’s proposed
Project runs adjacent to the southern border of the Park, and the Direct Access Ramp
portion of the Project would discharge directly into the Park. The CBPCOA [sic]
owns the roads located within the Park, as well as other common areas. The Project
has a direct impact on the Association because it is projected to discharge 1,180 pm
peak hour trips into the Park along 17th Ave SE, causing significant additional
congestion and failing roadways within the Park. In addition, North Creek, the
shoreline which WSDOT proposes to fill as part of the Project, bisects the Park.
North Creek and its wetlands provide numerous amenities to the owners, tenants and
visitors to the Park, ....

15

CPBCOA’s letter says the Park is “northwest” of the interchange. Assuming that SR 527 runs north-south (which it does)
and that 1-405 runs more or less northwest-southeast at the interchange, the Park is not located northwest of the
interchange: It is east of SR 527 and north of 1-405. It is, therefore, in the northeast quadrant of the interchange.
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20.

21.

(Exhibit 12, PDF 2) The Direct Access Ramp to which CPBCOA objects lies outside of the SMA
jurisdictional area and is not a subject of these applications. (Exhibit 3.3, PDF 27; 3.6.5, PDF 7)

CPBCOA'’s comments raised three issues: 1) An SVAR cannot provide relief regarding wetland fill;
2) WSDOT has not met the “all reasonable use” SVAR criterion; and 3) the hearing notice is
defective. (Exhibit 12) The Examiner will address CPBCOAs first two issues in the Conclusions of
Law which will follow.

That leaves CPBCOA’s third issue. CPBCOA asserts that the hearing notice “misleads the public” in
that it says the SCUP has already been approved and the “SSDP application is a ‘technicality for
process.”” (Exhibit 12, PDF 3) The City has completed its work on the SCUP; Ecology is holding
that action until it receives the City’s action on the SSDP and SVAR. There is nothing misleading in
the notice about that. However, the Examiner would concede that the notice wording is neither a
paragon of grammatical beauty nor crystal clear logically. The Examiner made the point in passing in
SHR2020-16067 that the SCUP approval criteria include the criteria for SSDP approval, but the
Examiner never said that he was approving an SSDP (an application for which had not been filed at
that time). The real question here is whether the public interest has been so significantly harmed by
the bad wording of the hearing notice that the whole process has to start over again. The Examiner
answers that question in the negative and declines to start the whole process over.

Three comments were received during the reconsideration process. Ecology’s comment letter
suggested a framework for evaluating an SVAR application, but did not suggest any specific result.
(Exhibit 19 for identification ) The City’s comment letter expressed concurrence with Ecology’s
suggested framework. (Exhibit 20 for identification) CPBCOA’s comment letter elaborated on its
opposition to approval of the SVAR. (Exhibit 21 for identification)

Any Conclusion of Law deemed to be a Finding of Fact is hereby adopted as such.

LEGAL FRAMEWORK Y’

The Examiner is legally required to decide this case within the framework created by the following
principles:

Authority
An SSDP is an administrative, Type Il application. An SVAR is a quasi-judicial Type Il application. When,

as here, Type Il and Type Ill applications are consolidated, both are processed as Type Il applications. A
Type 111 application is subject to an open record hearing before the Examiner. The Examiner makes a final

16

17

The Examiner respects Ecology’s situation (as the ultimate decision maker it cannot pre-judge an outcome) and
appreciates that it responded to the Examiner’s invitation for comments.
Any statement in this section deemed to be either a Finding of Fact or a Conclusion of Law is hereby adopted as such.
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decision for the City on the application which is subject to the right of reconsideration. *® The City’s final
decision on the SVAR is subject to approval by the State Department of Ecology as provided by law, whose
decision, along with the City’s Decision on the SSDP, may be appealed to the State Shorelines Hearings
Board, a state quasi-judicial review board. [BMC 11.04.003, 13.17.030(B)(4), and 13.17.120(F)]

Review Criteria
“All shoreline permits” are required to comply with approval criteria set forth at BMC 13.17.090(B)(3).
[BMC 13.17.090] Those are the only criteria for SSDPs. [BMC 13.17.100(D)]

a. No permit or revision to undertake use or development on shorelines of the state shall be
granted by the City unless upon review the use or development is determined to be
consistent with:

i. The policies, provisions, and procedures of the SMA and this SMP;
ii. The provisions of Chapter 173-27 WAC; and

iii. Title 13 Shoreline Management Regulations of the BMC

iv. Title 11 Administration of Development Regulations of the BMC.

b. No permit or revision shall be issued for any new or expanded building or structure of
more than thirty-five (35) feet above average grade level on shorelines of the state that
will obstruct the view of a substantial number of residences on areas adjoining such
shorelines except where this SMP does not prohibit the same and then only when
overriding considerations of the public interest will be served as provided for within
BMC 13.07.090.

The review criteria for a Shoreline Variance depend upon whether the proposal “will be located landward
[waterward] of the OHWM, ... and/or landward [waterward] of any wetland....” [BMC 13.17.120(D)(3),
emphasis added; bracketed word replaces “landward” in Subsection (D)(4)] The wetland fills will be at the
outer edge of, but within the wetlands. Therefore, they will be located waterward of the edge of a wetland
regulated under the SMA. *® The criteria for Shoreline Variance applications waterward of a wetland
boundary are:

1. The Hearing Examiner shall ensure that WAC 173-27-140, 173-27-170, and the
following review criteria are met prior to issuing a shoreline variance permit.

2. Variance permits should be granted in circumstances where denial of the permit would
result in thwarting the policy enumerated in RCW 90.58.020. In all instances the
applicant must demonstrate that extraordinary circumstances shall be shown and the
public interest shall suffer no substantial detrimental effect.

18 “A decision which has been subjected to the reconsideration process shall not again be subject to reconsideration.” [BMC
11.12.009(D)] Therefore, this Revised Decision is not subject to further reconsideration.
19 WSDOT (Exhibit 3.2, PDF 20 — 23) and DCD (Exhibit 1, PDF 14 — 21) evaluated the SVAR criteria for activities

located landward of the OHWM or wetlands. They dismissed the criteria for activities located waterward of the OHWM
or wetlands: “Not applicable. No activities associated with the variance request are proposed waterward of OHWM.”
(Exhibit 3.2, PDF 23) Unfortunately, they overlooked the “waterward of any wetland” clause in BMC 13.17.120(D)(3).
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4. Variance permits for development and/or uses that will be located waterward of the
ordinary high water mark (OHWM)), as defined in RCW 90.58.030(2)(b), or within any
wetland as defined in RCW 90.58.030(2)(h), may be authorized provided the applicant
can demonstrate all of the following:

a. That the strict application of the bulk, dimensional or performance standards set forth
in the applicable master program precludes all reasonable use of the property;

b. That the proposal is consistent with the criteria established under
subsections (D)(3)(b) through (f) of this section; and

c. That the public rights of navigation and use of the shorelines will not be adversely
affected.

5. In the granting of all variance permits, consideration shall be given to the cumulative
impact of additional requests for like actions in the area. For example if variances were
granted to other developments and/or uses in the area where similar circumstances exist
the total of the variances shall also remain consistent with the policies of RCW 90.58.020
and shall not produce substantial adverse effects to the shoreline environment.

Subsections SMC 13.17.120(D)(3)(b) — (f) read as follows:

b. That the hardship described in subsection (D)(3)(a) of this section is specifically
related to the property, and is the result of unique conditions such as irregular lot
shape, size, or natural features and the application of the master program, and not, for
example, from deed restrictions or the applicant’s own actions;

c. That the design of the project is compatible with other authorized uses within the area
and with uses planned for the area under the comprehensive plan and SMP and will
not cause adverse impacts to the shoreline environment;

d. That the variance will not constitute a grant of special privilege not enjoyed by the
other properties in the area;

e. That the variance requested is the minimum necessary to afford relief; and

f. That the public interest will suffer no substantial detrimental effect.

Vested Rights
Bothell has enacted a vested rights provision.

Applications for Type I, 11, 11l, and 1VB applications, and for any subsequent building permits
arising therefrom, except those which seek variance from or exception to land use regulations
and substantive and procedural SEPA decisions, shall be reviewed under the development
regulations in effect when a fully completed application for such approval is submitted to the
Community Development Director. The Director’s issuance of a notice of complete
application as provided in [Chapter 11.04 BMC] shall cause an application to be conclusively
deemed vested as provided herein. This vesting provision shall apply to all complete
applications filed after September 1, 1999.

c:\users\kris.sorensen\downloads\shr2021-17874c.doc



Att. 5

HEARING EXAMINER DECISION: REVISED AFTER RECONSIDERATION

RE: SHR2021-17874 & SHR2021-17904 (SSDP and SVAR for WSDOT’s I-405 ETL Project)
October 18, 2021

Page 15 of 25

[BMC 11.04.010(A), emphasis added] Therefore, this Variance application has no vested rights.

Standard of Review

The standard of review is preponderance of the evidence. The applicant has the burden of proof.

Scope of Consideration

The Examiner has considered: all of the evidence and testimony; applicable adopted laws, ordinances, plans,
and policies; and the pleadings, positions, and arguments of the parties of record.

CONCLUSIONS OF LAW

In 1978 the State Supreme Court said “ we also require, founded upon and supported by the record,
that findings of fact be made and conclusions or reasons based thereon be given for the action taken
by the deciding entity”. [Parkridge v. Seattle, 89 Wn.2d 454, 573 P.2d 359 (1978)] Sixteen years
later the State Supreme Court held that conclusions must be designed to allow the reader “to
determine the basis for the hearing examiner's decision”. [Weyerhaeuser v. Pierce County, 124
Whn.2d 26, 873 P.2d 498 (1994)]

WSDOT’s analysis of SSDP criteria in Exhibits 3.2 and 3.6.4 (as part of the SCUP criteria analysis)
is thorough and illuminates in detail the facts that demonstrate compliance with each criterion.
Rather than copy all 40+ pages of those documents here, or even summarize their conclusions on
every applicable item, the Examiner incorporates to the extent applicable Exhibit 3.2 and Exhibit
3.6.4 herein by reference as if set forth in full as additional Conclusions of Law regarding SSDP
criteria compliance.

That brings us to consideration of the SVAR. The evaluation of this application’s compliance with
SVAR approval criteria is not in and cannot occur in a vacuum. This will likely not be the last SVAR
application that the undersigned has to decide for the City. The logic, rationale, and interpretations
applied in this case will be looked at by other applicants as a sign of how the undersigned applies the
SVAR approval criteria. %

Unfortunately both WSDOT and DCD applied the wrong set of SVAR approval criteria in their
initial reviews. They apparently overlooked the “and/or” in BMC 13.17.120(D)(3) and (D)(4). (See
Legal Framework — Review Criteria, above.) The “and/or” is critical since the dividing line between
the applicability of the (D)(3) and (D)(4) criteria is not just on which side of the OHWM the project
is located, it is also whether the project is in or outside of a wetland subject to SMA regulation. The

20

Ecology will be in the same situation when this Decision is presented to it for its approval or rejection: Ecology’s logic,
rationale, and interpretations will be observed by future SVAR applicants all across the state as an indication of how
future applications will be judged.
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proposal to place fill in a wetland is an activity that, by definition, is occurring within the wetland,
not outside of the wetland. Therefore, the applicable criteria are those in Subsection (D)(4).

5. “Where activities are proposed that are neither water-dependent or [sic] related to public access and
recreation, it shall be presumed that alternative locations are available, and activities and uses shall
be prohibited.” [BMC 13.13.020(F)(4)(c)] “A shoreline variance shall not be used to vary the use
provisions of Chapter 13.07 BMC.” [BMC 13.17.120 9] 1] “Uses which are specifically prohibited by
BMC 13.07.080 or the Bothell SMP shall not be authorized as a shoreline variance permit.” [BMC
13.17.120(E)] Maintenance or improvement of existing roads are permitted uses in all environment
designations. [BMC 13.07.080(A), Table 13.07.080-1 Use Matrix] Fill is a listed use which is either
a permitted, a conditional, or a prohibited use depending upon Environment Designation. [1bid.] The
SMP defines “fill” as “the addition of soil, sand, rock, gravel, sediment, earth retaining structure, or
other material to an area waterward of the OHWM, in wetlands, or on shorelands in a manner that
raises the elevation or creates dry land.” [BMC 13.03.010, “Fill”) “Accessory or appurtenant uses
shall be subject to the same shoreline permit process as their primary use.” [BMC 13.07.080(B)]
“‘Accessory’ means any use or development incidental to and subordinate to a primary use of a
shoreline use or development. For the purposes of this title, the terms accessory and appurtenant are
synonymous.” [SMC 13.03.010, “Accessory”]

CPBCOA believes that BMC 13.13.020(F)(4)(c) is a use prohibition which is not eligible for relief
through the SVAR process. (Exhibit 12, PDF 2) DCD and Ecology believe it is a standard which is
eligible for SVAR relief. (Sorensen and Santiago testimony) Aagaard believes an SVAR is necessary
for relief from its restriction. (Exhibit 11, PDF 2)

The Examiner concludes that the proposed fill into Wetland 24.00L and into the outer edge of
Wetland 26.13R for the purpose of adding a travel lane to 1-405 is an appurtenance to the
transportation use represented by 1-405 and, thus, is regulated as a transportation use, not as a fill per
se. As such, the restriction relating to fill for a non-water dependent use is a standard, not a use
prohibition. (The use is transportation, to which the fill is an appurtenance.) Therefore, an SVAR is
required for that fill as argued by Ecology and DCD.

6. The most important difference between the Subsection (D)(3) and (D)(4) criteria is Subsection (a) in
each. In Subsection (D)(3)(a) the criterion reads: “That the strict application of the bulk, dimensional
or performance standards set forth in the applicable master program precludes, or significantly
interferes with, reasonable use of the property”. [Emphasis added] In Subsection (D)(4)(a) the
criterion reads: “That the strict application of the bulk, dimensional or performance standards set
forth in the applicable master program precludes all reasonable use of the property”. [Emphasis
added] The latter is a far more strict standard: The applicant must show not just that the regulation
interferes with a proposed use, but that without an SVAR, it cannot make any reasonable use of its

property.
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7.

The State Shorelines Hearings Board (“Board”) addressed the “all reasonable use” issue in Jeff and
Erin Wriston and Wahkiakum County v. Department of Ecology, S05-005, Findings of Fact,
Conclusions of Law, and Order, September 28, 2005 (“Wriston™). 2* The Wristons wanted to
construct a dock in front of their property along the Columbia River that exceeded Wahkiakum
County’s maximum length regulation. Wriston requested the extra length because the bathymetry of
the tidally-influenced river in front of their property was such that a boat at the end of an allowed
length dock would be aground (on a rocky river bed) during low tide cycles. The Wristons wanted
their dock to be long enough that a moored boat would be afloat at all tide stages. The County
approved a SCUP for the dock and an SVAR for the extra length; Ecology denied both. Wriston and
the County appealed to the Board.

The fundamental question before the Board regarding the SVAR component of the appeal was
whether Wriston was denied “all reasonable use” without approval of the SVAR. Among the
grounds cited by Ecology for denial of the SVAR was the fact that the Wristons already had
reasonable use of their upland lot (it had a house and a trail to the river’s shoreline), thus failing the
“all reasonable use” criterion.

The Board provided an extensive analysis of the “all reasonable use” criterion for uses waterward of
the OHWM. The Board observed that

under Ecology’s interpretation, if shoreline access provides a property owner
reasonable use of the property, then no property for which shoreline access exists
could qualify for a variance waterward of the OHWM. Or, a property owner could
qualify for a variance waterward of the OHWM only if the property owner did not
have shoreline access — which raises the question of why a variance for a structure
waterward of the OHWM would be sought if the shoreline cannot be accessed. Even
beyond the shoreline access as reasonable use problem, Ecology’s interpretation
would also result in a situation in which an owner of a vacant lot seeking a variance
for construction of a dock would be denied if a house could be built on the property.

[Wriston, pp. 16 & 17, footnote omitted] The Board next noted that

RCW 90.58.100(5), the statutory basis for all shoreline variances, applies to “each
master program” adopted by local governments, and further states that “the concept
of this subsection shall be incorporated in the rules adopted by the department
relating to the establishment of a permit system as provided in RCW 90.58.140(3).”
Thus, the variance regulations adopted by Ecology in WAC Chapter 173-27 must be
consistent with the concepts of RCW 90.58.100(5). This statute provides four factors
for shoreline variances: (1) extraordinary circumstances, (2) to prevent unnecessary
hardships, (3) if the public interest suffers no substantial detrimental effect, and (4)

21

Both WSDOT (Exhibit 17 for identification, PDF 9 et seq.) and the City (Exhibit 20 for identification) cite Wriston with
favor.
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consistency with the policies of RCW 90.58.020. The “denies all reasonable use”
phrase in WAC 173-27-170 on which Ecology relies for the denial of the variance in
this case is not one of the four statutory variance requirements. However, the
application of the reasonable use criterion in WAC 173-27-170 can be consistent
with the statutory variance factors in RCW 90.58.100 because the statute requires the
application of RCW 90.58.020, and RCW 90.58.020 establishes policies for
reasonable uses of shorelines of the state.

[Wriston, pp. 17 & 18] The Board then addressed the water dependency of the proposed use:

The Board has previously determined that a variance waterward of the
ordinary high water mark is not appropriate for a use that is not water dependent.
That s, if a use can occur elsewhere on the property, then denial of a variance for that
use does not deny all reasonable use of the property. See In John Limantzakis dba
Latitude 47° Restaurant v. City of Seattle, SHB No. 78-10 (1978). In contrast, the
Board has authorized variances waterward of the ordinary high water mark for water
dependent uses.

[Wriston, pp. 18 & 19, underline and italics in original] The Board then reviewed previous
“reasonable use” cases:

[I]n Snow and King County v. Ecology, SHB No. 98-020, Ecology denied an
application for variance from the side yard setback requirement for construction of a
dock appurtenant to an existing single-family residence under the “denies all
reasonable use” standard. Ecology’s denial was based in part on its determination that
denial of the variance would not preclude all reasonable use of the property. SHB 98-
020, Conclusion of Law VII. On appeal, the Board reversed Ecology on the basis that
the reasonable use of a particular parcel depends on the size, location, and physical
attributes of the land. Id., citing Buechel v. Ecology, 125 Wn.2d 196 (1994). See also
Garrett v. Ecology, SHB No. 03-031/032 (2005) (reasonableness is fact specific
inquiry based on a number of factors); and Northrup v. Klickitat County, SHB No.
92-40, at 8 (1993) (reasonable use is based on an objective standard and not the
desires of a particular applicant). In this case, Ecology’s determination that denial of
the Wriston variance would not deny all reasonable use of the property is identical to
the determination rejected by the Board in Snow.

[Wriston, pp. 19 & 20, italics in original]
Consequently, the Board concludes that Ecology’s literal interpretation of the
phrase “denies all reasonable use” phrase in WAC 173-27-170(3)(a) is incorrect.

Ecology’s literal interpretation of this phrase raises questions of consistency with the
statutory variance criteria in RCW 90.58.100(5), the policies of the SMA in RCW
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10.

90.58.020, and prior Board and appellate decisions. The common thread running
through Buechel, Lattitude 47°, Snow, and Varhaug is that the issue of reasonable use
depends in large part on whether the proposed use for which a variance is sought is
water dependent. In Buechel and Lattitude 47°, variances waterward of the OHWM
were denied for uses that were not water dependent. In Snow and Varhaug, the Board
approved waterward of OHWM variances for water dependent uses (residential
docks). To the extent that previous Board decisions suggest that a literal
interpretation of the “denies all reasonable use” phrase in WAC 173-27-170(3)(a) is
appropriate for a water dependent use, those decisions are overruled.

[Wriston, p. 21, italics in original] It cannot go without notice that the entire Wriston analysis is
predicated on the fact that the proposed dock was water dependent. I-405 is not water dependent.
Thus, Wriston is not entirely determinative.

“In Buechel, the Supreme Court, in analyzing the issue of what constitutes reasonable use of
property, stated ‘To some extent the reasonable use of property depends on the expectations of the
landowner at the time of the purchase of the property.” 125 Wn.2d 196, 209 (1994).” [Wriston, p. 21]
WSDOT acquired the right-of-way for and built 1-405 before enactment of the SMA in 1971. At that
period of time WSDOT had every expectation that it would be able to use the right-of-way it had
acquired for interstate highway purposes. In fact, the “all reasonable use” standard did not become a
part of the WAC regulations implementing the SMA until in or around 1996, long after 1-405 had
been constructed.

The evidence in this record shows that 1-405 is not meeting the established level of service (“LOS”)
standard due to high traffic volumes. An interstate highway that does not provide acceptable level of
service is not a reasonable use. The additional ETLs that will be constructed as part of the Project
will improve that situation. There is no other use to which the 1-405 right-of-way could be
realistically put. Denial of the SVAR would deny WSDOT of all reasonable use of the 1-405 right-of-
way.

The fact that 1-405 is an essential public facility must also be considered.

Moreover, 1-405 is an essential public facility (EPF) as defined by RCW
36.70A.200(1) and RCW 47.06.140(1). Shoreline regulations are development
regulations, and while the SMA and Growth Management Act (GMA) are two
separate statutes, they are complementary and must be harmonized. Coal. for a
Sustainable 520 v. City of Seattle & State of Wash., SHB No. 12-002c, 12-13 (Jun.
2012). The GMA clearly provides that no development regulation may preclude the
siting of EPFs. RCW 36.70A.200(5). This includes improvements to existing
infrastructure as well. City of Des Moines v. Puget Sound Regional Council, 108 Wn.
App. 836, 844, 988 P.2d 27 (1999).
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11.

12.

WSDOT is not claiming the “law” (in this case, the City’s shoreline critical
area ordinance related to wetland fill) does not apply to it. The Coalition for a
Sustainable 520 case clearly held that the SMA is the exclusive source of shoreline
regulation, and local governments lack the authority to set it aside in favor of relying
upon the GMA. Coal. for a Sustainable 520, SHB No. 12-002 at 12. However, the
law cannot be interpreted or applied in a manner that preempts WSDOT’s authority
to improve a highway within its existing right-of-way. WSDOT’s statutory authority
is unique among SVAR applicants, ....

(Exhibit 17, PDF 6 &7, italics in original) Denial of the SVAR would preclude necessary
improvement of an EPF.

Exhibit 3.2 includes WSDOT’s evaluation of SVAR criteria BMC 13.17.120(D)(1), (2), (3), and (5).
Criteria (D)(1), (2), and (5) apply to all SVARs. The Examiner concurs with WSDOT’s analysis of
those criteria. In the interest of efficiency, the analysis of BMC 13.17.120(D)(1), (2), and (5)
contained in Exhibit 3.2 at PDF 21 — 24 is incorporated herein by reference as if set forth in full.

Criteria (D)(4)(a) — (c) apply to those SVARs located waterward of the OHWM or within SMA-
regulated wetlands. As has been noted above, WSDOT did not evaluate compliance with the (D)(4)
criteria. Of the three (D)(4) subsections, (b) references back to (D)(3)(b) — (f) criteria. Therefore.
only Criteria (D)(4)(a) and (D)(4)(c) have not been evaluated.

Criterion (D)(4)(a) is the “all reasonable use” criterion which has been extensively discussed, above.
Nothing further need be said.

Criterion (D)(4)(c) relates to navigation rights. The “water body” involved in this SVAR is a non-
navigable wetland. The proposed fill will have absolutely no impact on public navigation rights.
Since the small wetland areas that will be filled all lie within existing I-405 right-of-way, public “use
of the shorelines” will not be adversely affected as the public has no right to access the wetlands
within the 1-405 right-of-way.

The proposed fill meets applicable criteria for approval of an SVAR.

The recommended condition of approval as set forth in Exhibit 1 is reasonable, supported by the
evidence, and capable of accomplishment except as noted below.

A. Section 173-27-190 WAC contains certain content and format requirements for any SSDP
which is issued:

(1) Each permit for a substantial development, conditional use or
variance, issued by local government shall contain a provision that
construction pursuant to the permit shall not begin and is not authorized until
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twenty-one days from the date of filing as defined in RCW 90.58.140(6) and
WAC 173-27-130, or until all review proceedings initiated within twenty-one
days from the date of such filing have been terminated; except as provided in
RCW 90.58.140(5)(a) and (b).

(2) Permits for substantial development, conditional use, or variance
may be in any form prescribed and used by local government including a
combined permit application form. Such forms will be supplied by local
government.

(3) A permit data sheet shall be submitted to the department with each
shoreline permit. The permit data sheet form shall be as provided in
Appendix A of this regulation.

Subsection (2) allows this Decision to serve as the SSDP. Subsection (1) requires that an
additional condition be added. The data sheet required by Subsection (3) will be prepared by
the Department when it transmits the SSDP and supporting exhibits to the state as required
by Chapter 90.58 RCW.

Exhibits 3.3 and 3.4 were created for the SVAR portion of the consolidated application. They
do not include the plans for the bridges or the Par Creek restoration work. The plans
approved for the SCUP included those aspects of the Project. Since the SSDP covers the
entire project, the approved SSDP plans must cover the entire Project (even though that may
seem redundant since they have already been approved by the City with the prior SCUP).

The City’s action on an SSDP is final with right of appeal to the Board. The City’s action on
an SVAR is subject to final action by Ecology before any appeal to the Board could occur.
Because of the different procedures which follow the City’s action, each component of this
application needs to be handled separately in the Decision.

13.  Any Finding of Fact deemed to be a Conclusion of Law is hereby adopted as such.

DECISION

Based upon the preceding Findings of Fact and Conclusions of Law, the testimony and evidence submitted at
the open record hearing, and the Examiner’s site view, the Examiner:

A. GRANTS the requested Shoreline Management Act Substantial Development Permit for 1-405
Express Toll Lane improvements through Bothell under file number SHR2021-17874 SUBJECT
TO THE ATTACHED CONDITIONS.

c:\users\kris.sorensen\downloads\shr2021-17874c.doc



Att. 5

HEARING EXAMINER DECISION: REVISED AFTER RECONSIDERATION

RE: SHR2021-17874 & SHR2021-17904 (SSDP and SVAR for WSDOT’s I-405 ETL Project)
October 18, 2021

Page 22 of 25

B. GRANTS City approval for the requested Shoreline Management Act Variance to place fill into
wetlands for expansion of 1-405 under file number SHR2021-17904 SUBJECT TO CONDITIONS
ON THE ATTACHED SVAR PERMIT.

Revised Decision issued October 18, 2021.

\s\ QOA/M/ 5 %ﬂﬁ

John E. Galt
Hearing Examiner

HEARING PARTICIPANTS 2

Kris “Jones” Sorensen Vivian Erickson

Railin Santiago Molly Lawrence, unsworn counsel
Matt Huot, Assistant Attorney General Caroline Barnett

Maki Dalzell

NOTICE of RIGHT of APPEAL - SSDP

This Decision is final and conclusive subject to the right of review before the State Shorelines Hearings
Board in accordance with the procedures of Chapter 90.58 RCW, the Shoreline Management Act of 1971.
See BMC 13.17.100(E), Chapter 90.58 RCW, and Washington Administrative Code regulations adopted
pursuant thereto for further guidance regarding Hearings Board appeal procedures.

NOTICE of RIGHT of APPEAL - SVAR
The ultimate decision by the Washington State Department of Ecology on this Shoreline Management

Variance is final subject to the right appeal to the State Shorelines Hearings Board. Please see RCW
90.58.180 and Chapter 173-27 WAC for guidance regarding appeal procedures.

The following statement is provided pursuant to RCW 36.70B.130: “Affected property owners may request
a change in valuation for property tax purposes notwithstanding any program of revaluation.”

2 The official Parties of Record register is maintained by the City’s Hearing Clerk.
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SHORELINE SUBSTANTIAL DEVELOPMENT PERMIT
CONDITIONS OF APPROVAL
WSDOT’s I-405 ETL Project
SHR2021-17874

This Shoreline Substantial Development Permit is subject to compliance with all applicable provisions,
requirements, and standards of the Bothell Municipal Code, standards adopted pursuant thereto, and the
following SPECIAL CONDITIONS:

1.

Exhibit 3 is the approved conceptual site plans for the WSDOT Interstate 405, State Route 522
Vicinity to State Route 527 Express Toll Lanes Improvements — Shoreline Master Program Permits:
Substantial Development, specifically Exhibit 3.3 “Vicinity Map and Wetland Impact Site Plans” and
Exhibit 3.4 “Shoreline Mitigation and Planting Plans”; PROVIDED, that wetland fill is allowed
pursuant to a contemporaneous Shoreline Variance permit.

Exhibit 3.6.8, especially PDF pages 1, 6, 8, 9, 11, 18, 20, and 21, is the approved plans for the
elements of the Project which are subject to or appurtenant to the SCUP.

Exhibit 3.6.11, especially PDF pages 77 — 82, is the approved plans for the alterations to Par Creek
to remove the fish barrier.

Exhibit 3.6.16, especially PDF pages 64 — 69, is the approved plans for bridge removal and
replacement.

Exhibit 3.6.29, especially PDF pages 59, 63, and 64, is the approved plans for wetland mitigation;
PROVIDED that, placement of fill in Wetlands 24.00L and 26.13R is allowed pursuant to a
contemporaneous Shoreline Variance permit.

EXCEPT AS PROVIDED IN RCW 90.58.140(5)(a) AND (b), CONSTRUCTION PURSUANT TO THIS
PERMIT SHALL NOT BEGIN AND ISNOT AUTHORIZED UNTIL TWENTY-ONE DAYS FROM THE
DATE THIS PERMIT IS FILED WITH THE WASHINGTON STATE DEPARTMENT OF ECOLOGY
AND ATTORNEY GENERAL AS REQUIRED BY RCW 90.58.140(6) AND WAC 173-27-130, OR
UNTIL ALL REVIEW PROCEEDINGS INITIATED WITHIN TWENTY-ONE DAYS FROM THE DATE
OF SUCH FILING HAVE BEEN TERMINATED.
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CITY of BOTHELL
SHORELINE MANAGEMENT ACT
VARIANCE
File No.: SHR2021-17904
Applicant: Washington State Department of Transportation

ATTN: Robert Woeck
600 108" Avenue NE, Suite 405
Bellevue, WA 98004

A Shoreline Variance is granted by the City of Bothell pursuant to the Shoreline Management Act of 1971
[Chapter 90.58 RCW] for placement of fill within Wetlands 24.00L and 26.13R in conjunction with the
WSDOT Interstate 405, State Route 522 Vicinity to State Route 527 Express Toll Lanes Improvements (the
“Project”), a Shoreline Management Substantial Development Permit for which has been granted by the City
under City file number SHR2021-17874.

This variance applies to two wetlands within the 1-405 right-of-way between Mile Post 21.79, near the
Kirkland/Bothell City Line, and Mile Post 27.06, just north of the 1-405/SR 527 Interchange (a.k.a. the
Canyon Park Interchange), more specifically identified as Wetland 24.00L and Wetland 26.13R.

This permit is subject to all applicable regulations of the Bothell Shorelines Master Program. In addition,
this permit is subject to the following SPECIAL CONDITIONS:

1. Exhibit 3 is the approved conceptual site plans for the WSDOT Interstate 405, State Route 522
Vicinity to State Route 527 Express Toll Lanes Improvements — Shoreline Master Program Permits:
Substantial Development, specifically Exhibit 3.3 “Vicinity Map and Wetland Impact Site Plans” and
Exhibit 3.4 “Shoreline Mitigation and Planting Plans”.

2. Exhibit 3.6.29, especially PDF pages 59, 63, and 64, is the approved plans for wetland mitigation.

EXCEPT AS PROVIDED IN RCW 90.58.140(5)(a) AND (b), CONSTRUCTION PURSUANT TO THIS
PERMIT SHALL NOT BEGIN AND ISNOT AUTHORIZED UNTIL TWENTY-ONE DAYS FROM THE
DATE THIS PERMIT IS FILED WITH THE WASHINGTON STATE DEPARTMENT OF ECOLOGY
AND ATTORNEY GENERAL AS REQUIRED BY RCW 90.58.140(6) AND WAC 173-27-130, OR
UNTIL ALL REVIEW PROCEEDINGS INITIATED WITHIN TWENTY-ONE DAYS FROM THE DATE
OF SUCH FILING HAVE BEEN TERMINATED.

PERMIT issued by the City on October 18, 2021.
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\s\ yoézrv 5 %ﬂﬁ
John E. Galt
Hearing Examiner
DEPARTMENT OF ECOLOGY REVIEW
The above permitis APPROVED / APPROVED WITH ADDITIONAL CONDITIONS
DENIED pursuant to WAC 173-27-200.

COMMENTS/ADDITIONAL CONDITIONS:

(Name)

(Title)

(Date)
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