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H17-031 – Policy & Procedure
May 01, 2017

	TO:

	[bookmark: _GoBack]Area Agency on Aging (AAA) Directors

Home and Community Services (HCS) Division Regional Administrators
 
Developmental Disabilities Administration Regional Administrators


	FROM:

	Bea Rector, Director, Home and Community Services Division

Don Clintsman, Deputy Assistant Secretary, Developmental Disabilities Administration


	SUBJECT:

	Expedited Hearings


	PURPOSE:

	To provide information to HCS/AAA/DDA Administrative Hearing Coordinators (AHC) and case management staff about expedited hearing rules. 


	BACKGROUND:

	42 CFR 431.224 “Expedited appeals” became permanent on January 20, 2017 and the Health Care Authority (HCA) filed an emergency rule for expedited hearings, 182-526-100 WAC, which became effective April 4, 2017. Policies and procedures between and within HCA and the Office of Administrative Hearings (OAH) are in final development to implement the new rules.





	WHAT’S NEW, CHANGED, OR CLARIFIED:

	This rule allows applicants/recipients who believe they have an “urgent health care need” to request an expedited hearing. For the purpose of this rule, “urgent health care need” means that waiting for an otherwise timely scheduled hearing could seriously jeopardize the applicant’s/recipient’s life, health or ability to attain, maintain, or regain maximum function. The notice requirements in this section prevail over WAC 182-526-0250.

The Administrative Law Judge (ALJ) at OAH will decide if there is an urgent health care need by: 
· Reviewing the evidence submitted with the expedited hearing request;
· Determining eligibility for continued benefits;
· Evaluating the length of time between the notice and request for hearing; and
· Reviewing the documentation submitted to determine if a health care procedure or treatment is scheduled or cannot be rescheduled due to lack of coverage. 

The review process by the ALJ is a paper review and the AHCs will not be present during this process and will not be able to provide input. 

The ALJ must grant or deny the request within four business days of receipt or as expeditiously as possible and will notify all parties either orally or in writing whether it was approved or denied.

If approved, OAH will schedule a hearing and provide notice as expeditiously as possible, allowing for a reasonable amount of notice and time for preparation. After the hearing, the ALJ must issue the initial order as expeditiously as possible. Any party may request a review by the Board of Appeals (BOA). The BOA will issue a final order as expeditiously as possible. 

If denied, OAH will schedule the hearing based on the regular calendaring docket. The applicant/recipient cannot appeal the denial. 

As expeditiously as possible: Currently, timeframes in the CFR are identified as 3-7 days, but CMS has not made a final decision on the timeframes.  HCA is using “as expeditiously as possible.” A more defined timeline will be identified in the CFR at the earliest by November 30, 2017.  This will be communicated when a final decision has been made.

Planned Action Notices and ACES Letter: Information about expedited hearings will be added to the services and denial of choice of provider PANs and to the ACES letters. A priority CARE change request is pending. In the interim, an addendum will be sent with the PANs. 

This rule only applies to applicants/recipients so information about expedited hearings will not be added to provider PANs or to overpayment notices. 


	ACTION:

	Insert the attached addendum language with all services and denial of choice of provider PANs until these notices have been updated with expedited hearing language. 

If you receive a request for an expedited hearing, immediately notify OAH of the request. Ensure you clearly document on the request that it is for an expedited hearing. 

Expedited hearings are required by federal law.  AHCs or their backups must be prepared for and appear at the scheduled hearings. 


	RELATED REFERENCES:

	N/A



	ATTACHMENT(S):

	


[bookmark: _MON_1553662323]     


	CONTACT(S):

	Stacy Graff, Individual Provider and Administrative Hearing Program Manager, HCS
stacy.graff@dshs.wa.gov
360-725-2533

Rob Peters, Financial Program Manager, HCS
PeterRF2@dshs.wa.gov
360-725-2524

Dave Harding, QCC Unit Manager, DDA
hardidl@dshs.wa.gov
360-407-1566
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What is the authority for this rule?

42 CFR 431.224 “Expedited appeals.”

This rule became permanent January 20, 2017.
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Who can request an expedited hearing?

Any applicant or recipient as defined in the hearing rules

that believes he/she has an “urgent health care need.” 
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What does “urgent health care need” mean?

Only for the purposes of this rule, it means that waiting for an otherwise timely scheduled hearing could seriously jeopardize the applicant’s or recipient’s life, health or ability to attain, maintain, or regain maximum function.

The notice requirements in this section prevail over WAC 182-526-0250.
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Who decides if there is an urgent health care need and what is considered?

The ALJ grants a request for an expedited hearing only if the ALJ finds by a preponderance of the evidence submitted with the applicant’s or recipient’s expedited hearing request that there is an urgent health care need.  Considerations:

The documentation submitted with the expedited hearing request showing there is an urgent health care need;
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Who decides and what is considered (continued)

If an applicant is eligible for continued coverage of benefits, an expedited hearing may not be granted.

The length of time between the applicant’s or recipient’s receipt of the agency’s adverse notice and their request for an expedited hearing; and

Whether the documentation submitted shows that a provider for a health care procedure or treatment (a) is scheduled; or (b) cannot be scheduled due to lack of coverage.







7









Will the HCA Administrative Hearing Coordinator be Present During this Process?

No.  This process is a paper review.

The ALJ must grant or deny the expedited hearing w/n 4 business days of receipt of the request or as expeditiously as possible.

The ALJ must notify the parties orally or in writing whether the request was approved or denied and that a hearing has been or will be scheduled as well as the information the ALJ relied on in making the decision.
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When will the expedited hearing be scheduled?

If granted, OAH will schedule a hearing and provide notice as expeditiously as possible, allowing for a reasonable amount of notice and time for the parties to prepare.  The notice rules in WAC 182-526-0250 do not apply.
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What if the hearing comes too quickly for me?

This type of hearing is required by federal law and you or someone from your office must be prepared for the hearing and must appear at the hearing.
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What if the ALJ denies an expedited hearing?

Then, OAH will schedule the hearing based on the regular calendaring docket.
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If the client or recipient is denied an expedited hearing by the ALJ, can they appeal?

No.
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What happens if an expedited hearing occurs?

If an expedited hearing is granted, the ALJ must issue the initial order as expeditiously as possible.

Any party may request a review by the Board of Appeals.
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Can an ALJ delay an expedited hearing?

There are only two reasons the ALJ may delay a hearing when an expedited hearing has been granted and they must be unusual circumstances:

When the ALJ cannot make a decision because the applicant or recipient requests a delay or does not take a required action; or

There is an administrative or other emergency beyond OAH’s or the agency’s control.
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Why do you use “as expeditiously as possible”?

The federal regulations cite to 3-7 days, but CMS has not made a final decision on the timeframes.

However, the rule is permanent other than the timeframes.
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Questions?

Evelyn J. Cantrell, Appeals Administrator

evelyn.cantrell@hca.wa.gov

360-870-9970
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NEW SECTION

WAC 182-526-100 Expedited administrative hearings for urgent
health care needs. (1) Requesting an expedited hearing.

(a) An expedited hearing may be requested only in matters involv-
ing applicants or recipients.

(b) An applicant or recipient may request an expedited adminis-
trative hearing when the applicant or recipient believes there is an
urgent health care need as defined in subsection (3) of this section.

(c) The applicant or recipient bears the burden of proof to es-
tablish an urgent health care need and must submit evidence to the of-
fice of administrative hearings (OAH) with the expedited hearing re-
quest to support the need for an expedited hearing.

(d) A recipient may be eligible for continued coverage according
to WAC 182-504-0130.

(2) Exception to notice requirements. The notice requirements in
this section prevail over notice requirements in WAC 182-526-0250.

(3) Standard for granting an expedited hearing request.

(a) For the purposes of this section an urgent health care need
means that waiting for an otherwise timely scheduled hearing could se-
riously jeopardize the applicant®s or recipient"s life, health or
ability to attain, maintain, or regain maximum function;

(b) The administrative law judge (ALJ) grants a request for an
expedited hearing only if the ALJ finds by a preponderance of the evi-
dence submitted with the applicant®™s or recipient®s expedited hearing
request and the information listed below that the applicant or recipi-
ent has an urgent health care need;

(c) Information the ALJ may consider when determining whether the
applicant or recipient has an urgent health care need and whether to
subsequently grant or deny an expedited hearing request includes, but
is not limited to:

(i) The documentation submitted with the expedited hearing re-
quest to show an urgent health care need;

(i1) Whether the recipient is eligible for continued coverage of
the benefits denied, reduced, or terminated by the agency or the agen-
cy"s designee pending resolution of the appeal as an expedited hearing
request may not be granted for individuals receiving continued cover-
age;

(iii1) The length of time between the applicant™s or recipient”s
receipt of the agency®"s or the agency designee®s adverse notice and
the applicant®s or recipient™s request for an expedited hearing; and

(iv) Whether the documentation submitted with the expedited hear-
ing request shows that an appointment with a provider for a health
care procedure or treatment to address the applicant®s or recipient”s
stated urgent health care need:

(A) Is scheduled; or

(B) Cannot be scheduled due to a lack of coverage.

(4) Time frame and notice requirements for expedited hearing re-
quest determination. The ALJ must grant or deny the expedited hearing
request, and issue the determination within four business days of re-
ceipt of the request by OAH, or as expeditiously as possible. OAH must
immediately notify the parties orally and in writing of the ALJ"s de-
termination, unless notification in writing is waived by the parties.
The oral and written notice must clearly state:

(a) Whether the expedited hearing request was approved or denied;

(b) That a hearing has been or will be scheduled; and
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(c) The information listed iIn subsection (3)(c) of this section
that the ALJ relied upon.

(5) Scheduling an expedited hearing. If the ALJ grants a request
for an expedited hearing, OAH will schedule a hearing and provide no-
tice as expeditiously as possible, allowing for a reasonable amount of
notice and time for the parties to prepare for hearing. The notice
rules in WAC 182-526-0250 do not apply.

(6) Denial of expedited hearing. If the ALJ denies an expedited
hearing request, OAH will schedule the hearing based on standard
scheduling practices and the notice rules in WAC 182-526-0250.

(7) Appeal right. There is no right to appeal an ALJ"s determina-
tion to grant or deny an expedited hearing request.

(8) Expedited hearing initial order. ITf an expedited hearing re-
quest is granted and an expedited hearing is held, the ALJ must issue
an initial order as expeditiously as possible.

(9) Expedited final order. Any party may request administrative
review of the initial order with the health care authority board of
appeals pursuant to WAC 182-526-0560 through 182-526-0600. The board
of appeals will issue a final order as expeditiously as possible.

(10) Delayed expedited hearing request determination or expedited
hearing initial order. The ALJ has a duty to determine whether to
grant or deny an expedited hearing request and, if granted, to issue
an expedited hearing initial order as expeditiously as possible, ex-
cept in unusual circumstances which include:

(a) Being unable to reach a decision because the applicant or re-
cipient requests a delay or does not take a required action; or

(b) An administrative or other emergency beyond OAH"s or the
agency"s control.
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Addendum to the services Planned Action Notice section “Information About Appeals”

Expedited Appeals: 

If you have an urgent health care need, you may request an expedited hearing and must submit medical evidence of the need. The judge will decide if you can have an expedited hearing. You may not receive an expedited hearing if you receive continued coverage.
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