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	TO:
	Area Agency on Aging (AAA) Directors

Home and Community Services (HCS) Division Regional Administrators

Developmental Disabilities (DDA) Regional Administrators

	FROM:
	Bea Rector, Director, Home and Community Services Division, ALTSA

Don Clintsman, Deputy Assistant Secretary, Developmental Disabilities Administration

	SUBJECT:
	Changes to the way the department assesses overpayments for individual providers. 

	PURPOSE:
	To inform HCS/AAA and DDA staff of how the department will assess overpayments from October 13, 2015 forward.  

	BACKGROUND:
	State law requires the department to pursue recovery of any payment or benefit to a recipient or to a vendor in excess of that to which the individual is entitled by law, rule, or contract (RCW 43.20B.675 and 43.20B.010). 

Historically, this meant that HCS/AAA and DDA pursued recovery of overpayments from an individual provider (IP) when the IP performed and was paid for work, but the IP:  
A. Did not have the required qualifications; or
B. Claimed payment for work for which they were not entitled.

The U.S Department of Labor (DOL) recently changed its Fair Labor Standards Act (FLSA) rules. These protections include an entitlement to payment for work that was authorized and performed. Washington is implementing policy in alignment with these rules which became effective October 13, 2015.

This means that in some cases, IPs will now be entitled to payment for work that was authorized and performed, even if the IP did not have a valid contract or did not meet qualifications under state law.  Consequently, an overpayment may not be pursued. 

	WHAT’S NEW, CHANGED, OR CLARIFIED
	Effective October 13, 2015, when the department authorizes and pays for work that was performed by the IP, but the department later determines the IP was not qualified, the department no longer considers this an overpayment. 

Examples of circumstances that will no longer be considered an overpayment include, but are not limited to, when the department authorizes and pays the IP for work performed but the IP was not qualified because the IP had: 
· An expired contract
· A disqualifying background check, or the last background check was more than two years ago. 
· Training and certification which is not current
· Other issues that relate to IP qualifications- (for example, a CC&S was not completed. Please consult with the contacts listed below if you are unsure about a situation). 

Instances where the IP claimed and was paid, but the IP was not entitled to payment are still considered overpayments. Examples include situations where the IP:
· Did not perform the work
· Double billed 
· Claimed more hours than they worked
· Other- (please consult with the contacts listed below if you are unsure about a situation). 


	ACTION:
	Per current policy, staff will: 
· Not begin authorizations when an IP is not qualified; 
· End authorizations when an IP is not qualified;
· Provide appropriate notice to clients and IPs; and 
· Work with clients to help them identify another provider of choice, who is qualified, when the current IP is no longer qualified. 

Effective immediately for dates of service after October 13, 2015:
· When an IP works and is paid, but the IP was not qualified at the time the work was performed, HCS/AAA and DDA staff will not consider the payment to be an overpayment. 
· Track authorizations for dates of service where the provider was not qualified: 
· End date service line(s) to match the date that the problem is discovered. This should also be the effective date of the PAN and IP Notification. 
· Email HCS/AAA JRP or DDA Payment Specialist with the following information.
· IP Provider number (SSPS and P1 number if payments span both systems)
· Authorization, line and suffix number(s)
· Client ADSA ID and Client P1 ID 
· Service code(s) and modifiers(s)
· Payment systems effected i.e. SSPS, P1 or both
· Date provider was no longer qualified
· End date of authorizations
· Why the provider was not qualified for these dates
· The HCS/AAA JRP or DDA Payment Specialist will record ineligible authorizations at:  IP Ineligible Tracking
· Continue to submit overpayments to OFR when an IP claimed payment but did not work, double billed, claimed more hours than they worked, etc. If the hours claimed but not worked are not a mistake, but possible Medicaid fraud, HCS/AAA staff should refer to Long-Term Care Manual Chapter 28 and DDA staff should refer to DDA Policy 11.03.

For dates of service paid through:
1. SSPS, case managers should continue to utilize the Automated Vendor Overpayment system. 
1. IPOne, case managers should adjust the authorized units down to reflect the units the provider actually worked. The IPOne system will track the adjusted units. Case managers will receive training on processing overpayments for services paid through IPOne later in 2016.

· For dates of service prior to October 13, 2015, there is no change to policy. Continue to submit overpayments if the IP worked but was not qualified.


	RELATED REFERENCES:
	RCW 74.39A.056, 43.20A.710(5), WAC 388-71-0510, RCW 74.39A.051(8), 74.39A.074, 74.39A.076, RCW 43.20B.010(5), 42 CFR 433.304, 42 CFR 433.312(2) sec. 1903(d) (2)(D)(i), 42 U.S.C 1396b, 29 CFR 552

	ATTACHMENTS:
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	CONTACT(S):
	Stacy Graff, Individual Provider and Administrative Hearing Program Manager
stacy.graff@dshs.wa.gov
360-725-2533

David Harding, Quality Compliance Coordinator Unit Manager
hardidl@dshs.wa.gov
360-725-3465 

Beth Krehbiel, Eligibility and Payment Systems Unit Manager
krehbb@dshs.wa.gov
360-725-3440

Dustin Quinn Campbell, HCS Program Manager
360.725.2535
QuinnDW@dshs.wa.gov
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RCW 43.20b.010

Definitions.

The definitions in this section apply throughout this chapter:

(1) "Department" means the department of social and health services.

(2) "Secretary" means the secretary of the department of social and health services.

(3) "License" means that exercise of regulatory authority by the secretary to grant permission, authority, or liberty to do or to forbear certain activities. The term includes licenses, permits, certifications, registrations, and other similar terms.

(4) "Vendor" means an entity that provides goods or services to or for clientele of the department and that controls operational decisions.

(5) "Overpayment" means any payment or benefit to a recipient or to a vendor in excess of that to which is entitled by law, rule, or contract, including amounts in dispute.

[bookmark: _GoBack]

RCW 43.20B.675

Vendor overpayments—Goods or services provided on or after July 1, 1998—Notice—Adjudicative proceeding—Enforcement—Collection—Rules.

(1) When the department determines that a vendor was overpaid by the department for either goods or services, or both, provided to department clients, except nursing homes under chapter 74.46 RCW, the department will give written notice to the vendor. The notice will include the amount of the overpayment, the basis for the claim, and the rights of the vendor under this section.

(2) The notice may be served upon the vendor in the manner prescribed for the service of a summons in civil action or be mailed to the vendor at the last known address by certified mail, return receipt requested, demanding payment within twenty days of the date of receipt.

(3) The vendor has the right to an adjudicative proceeding governed by the administrative procedure act, chapter 34.05 RCW, and the rules of the department. The vendor's application for an adjudicative proceeding must be in writing, state the basis for contesting the overpayment notice, and include a copy of the department's notice. The application must be served on and received by the department within twenty-eight days of the vendor's receipt of the notice of overpayment. The vendor must serve the department in a manner providing proof of receipt.

(4) Where an adjudicative proceeding has been requested, the presiding or reviewing office will determine the amount, if any, of the overpayment received by the vendor.

(5) If the vendor fails to attend or participate in the adjudicative proceeding, upon a showing of valid service, the presiding or reviewing officer may enter an administrative order declaring the amount claimed in the notice to be assessed against the vendor and subject to collection action by the department.

(6) Failure to make an application for an adjudicative proceeding within twenty-eight days of the date of notice will result in the establishment of a final debt against the vendor in the amount asserted by the department and that amount is subject to collection action. The department may also charge the vendor with any costs associated with the collection of any final overpayment or debt established against the vendor.

(7) The department may enforce a final overpayment or debt through lien and foreclosure, distraint, seizure and sale, order to withhold and deliver, or other collection action available to the department to satisfy the debt due.

(8) Debts determined under this chapter are subject to collection action without further necessity of action by a presiding or reviewing officer. The department may collect the debt in accordance with RCW 43.20B.635, 43.20B.640, and 43.20B.680. In addition, a vendor lien may be subject to distraint and seizure and sale in the same manner as prescribed for support liens in RCW 74.20A.130.

(9) Chapter 66, Laws of 1998 applies to overpayments for goods or services provided on or after July 1, 1998.

(10) The department may adopt rules consistent with this section.
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MB….

Changes to the way the department assesses overpayments





Purpose of the MB



To inform staff of how the department will assess overpayments from October 13, 2015 forward. 





Why is our process changing?

Department of Labor (DOL) changed its Fair Labor Stands Act (FLSA) rules (Federal rule).

These protections include an entitlement to payment for work that was authorized and performed. 

Washington is implementing policy in alignment with these rules.





The Department of Labor issued the Home Care Final Rule to extend minimum wage and overtime protections to almost 2 million home care workers. The rule was challenged in federal court, but on August 21, 2015, a federal Court of Appeals issued a unanimous opinion affirming the validity of the Final Rule. This opinion upholding the Home Care Final Rule became effective on October 13, 2015, when the Court of Appeals issued its mandate. We continue to provide employers technical assistance for coming into compliance with the Rule.
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When was the rule effective? 



October 13, 2015





This opinion upholding the Home Care Final Rule became effective on October 13, 2015, when the Court of Appeals issued its mandate.
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What about requirements under state law?



State law requires us to pursue recovery of any payment or benefit to an IP in excess of that to which is entitled by law, rule, or contract.







(RCW 43.20B.675 and 43.20B.010). 
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How will this affect our practice of pursuing overpayments? 



Even though what we consider an overpayment has changed, this does not mean that we completely stop pursing overpayments.





What do we currently consider an overpayment?

Currently we pursue recovery of overpayments from an IP when they perform and were paid for work, but they:  

Did not have the required qualifications, or

Claimed payment for work for which they were not entitled.





Historically, these were situations where the IP and/or the department did not realize that the IP was out of compliance. The department continued to authorize payment and the IP continued to claim. At some point, the error was recognized and the department pursued an overpayment for the time that the IP was not qualified. 
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So what changed? 



In some cases, IPs will now be entitled to payment for work that was authorized and performed, even if the IP did not meet qualifications.  





What are some common examples of overpayments related to IP qualifications? 

Contract Expired,

Background check is older than two-years, or the IP had a disqualifying result, and 

Certification or training is not current

There may be other reasons that come up that you are not sure about. When those instance come up, please contact HQ: Stacy Graff (HCS/AAA) or Dave Harding (DDA).





These are situations where the IP was authorized, claimed, and did the work. 
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What didn’t change? 



Overpayments that DO NOT relate to IP qualifications





What are some examples of overpayments that DO NOT related to IP Qualifications? 

IP did not perform the work

IP double billed 

IP claimed more hours than they work







Instances where the IP claimed and was paid but the IP was not entitled to payment are still considered an overpayment.

Client was in the hospital but the IP claimed anyway.

IP received two duplicate invoices for the same time period and claimed both.

IP only worked 20 hours but claimed 35

Other examples? IP moved out of state but continues to claim. IP is subcontracting the work out to another family member, etc. 
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What has not changed? 

Current policy about IP qualifications!! 

Staff must: 

Not begin authorizations when the IP is not qualified;

End authorizations when the IP is not qualified;

Provide appropriate notice to clients and IPs; and

Work with clients to help them identify another provider of choice, who is qualified, when the current IP is no longer qualified. 

For dates of service prior to October 13, 2015, there is no change to policy. Continue to submit OPs if the IP worked but was not qualified. 

Note: remember that a 10-day notice to the client is not required to terminate payment to an unqualified IP because the client may choose another qualified provider.  







In Summary:



Effective October 13, 2015, when the department authorized and paid for work that was performed by the IP but later determined the IP was not qualified; the department no longer considers this an overpayment. 







What do we do? 

Effective immediately for dates of service after October 13, 2015:

When an IP works and is paid, but the IP was not qualified at the time the work was performed, HCS/AAA and DDA staff will not consider the payment to be an overpayment. 







Step 1

Track authorizations for dates of service where the IP was not qualified: 

End date service line(s) to match the date that the problem is discovered. This should also be the effective date of the PAN and IP Notification. 

Reminder: Never backdate the PAN. 







Step 2

Email HCS/AAA JRP or DDA Payment Specialist with the following information.

IP Provider number (SSPS and P1 number if payments span both systems)

Authorization, line and suffix number(s)

Client ADSA ID and Client P1 ID 

Service code(s) and modifiers(s)

Payment systems effected i.e. SSPS, P1 or Both

Date provider was no longer qualified

End date of authorizations

Why the provider was not qualified for these dates







Step 3

The HCS/AAA JRP or DDA Payment Specialist will record ineligible authorizations at:  https://teamshare.dshs.wa.gov/sites/ip1/home/Finance/Lists/IP%20Ineligible%20Tracking







What do we do (cont.)



Continue to submit other types of overpayments to OFR when an IP claimed payment but did not work, double billed, claimed more hours than they worked, etc. 

If the hours claimed but not worked are not a mistake, but possible Medicaid fraud, HCS/AAA staff should refer to the LTC manual chpt. 28 and DDA staff to DDA Policy 11.03.





How to submit OPs to OFR and make adjustments in IPOne

For dates of service paid through:

SSPS, case managers should continue to utilize the Automated Vendor Overpayment system. 

IPOne, case managers should adjust the authorized units down to reflect the units the provider actually worked. The IPOne system will track the adjusted units. Case managers will receive training on processing overpayments for services paid through IPOne later in 2016.







It’s May now but this rule became effective in October. How do we manage that? 





Work done prior to October 13, 2015 and IP not qualified



If an IP was paid by the department for work performed prior to October 13, 2015 and the IP was not qualified at that time, staff must still pursue an overpayment for work performed prior to October 13, 2015. 

(see slide 19 for directions on how to do OPs)







Work done on or after October 13, 2015 and IP not qualified



If an IP was paid by the department for work performed on or after October 13, 2015 and was not qualified, this is no longer considered an overpayment and an overpayment should not be pursued. 







Work done both before and after October 13, 2015 and IP not qualified



If an IP was not qualified but performed the work and was paid before October 13 and on or after October 13, only pursue the overpayment for payments made prior to October 13, 2015.





Check you understanding: 





Tips

If the IP was authorized, paid, and performed the work, consider the following to decide if you have an overpayment. Consider two things, your: 

Dates (before or after October 13, 2015)

Circumstances (is the issue related to an IP qualification as listed in this training?)





Scenario #1

An IP was contracted on August 20, 2011 and provided care through September 29, 2015. It was discovered in an office audit that the IP’s contract expired in August of 2015. The IP was authorized payment through September 29, 2015, was paid, and provided the care. 

Is this an overpayment?

Yes, because it happened before October 13, 2015.

What do you do? 

Send an OP to OFR from August 19, 2015-September 29, 2015.









Scenario #2

An IP was working for her client from October of 2011 ongoing. Her background check, contract, and training is all current and up to date. The IP successfully claimed payment in IPOne in March and April 2016 and received payment. On May 10, 2016 the CM/CRM finds out that the client went to the hospital, the NH for a short time, and then passed away on December 12, 2015. 

Is this an overpayment?

Yes. The provider claimed payment for work that she DID NOT DO.

What do you do?  

Pursue the overpayment from the date the client went into the hospital through the last day the IP was paid. (see slide 19 for instructions)

Make a fraud referral.





Scenario #3

An IP has been working for her mother since June of 2013. She failed to complete her 2-year background check that was due on June 12, 2015. In January 2016 the CM/CRM realized the IP hadn’t completed the check. The IP had been authorized for payment, was paid, and worked the whole time. 

CM stopped payment to the IP as soon as the problem was found and sent notice to the client and IP on the date the payment was terminated. The IP’s sister agreed to assist informally until she renews her background check.

Is this an overpayment?

Yes and no. It is an overpayment from June 12-October 12. It is not an overpayment from October 13-date background check completed. 

What do you do?  

Pursue an OP from June 12, 2015-October 12, 2015.
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Questions? 
HCS/AAA: Stacy Graff, Individual Provider and Administrative Hearing Program Manager
stacy.graff@dshs.wa.gov
360-725-2533
 
DDA: David Harding, Quality Compliance Coordinator Unit Manager
hardidl@dshs.wa.gov
360-725-3465 

Beth Krehbiel, Eligibility and Payment Systems Unit Manager
krehbb@dshs.wa.gov
360-725-3440
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