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STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES
Aging and Long-Term Support Administration
Home and Community Services Division
PO Box 45600, Olympia, WA 98504-5600HCS MANAGEMENT BULLETIN



H16-048 – Policy & Procedure
June 13, 2016

	 TO:

	Area Agency on Aging (AAA) Directors
Home and Community Services (HCS) Division Regional Administrators

Developmental Disabilities Administration (DDA) Regional Administrators


	FROM:

	Bea Rector, Director, Home and Community Services Division
Don Clintsman, Deputy Assistant Secretary, Developmental Disabilities Administration


	SUBJECT:

	Implementation of Overtime for Individual Providers (IPs) Part III: 
Process for determining whether additional hours may be added to an IP’s Work Week Limit based upon client need


	PURPOSE:

	Provide information, policy and procedure details related to statute and rules governing overtime for IPs. Specifically, this MB will cover the policy and procedure for determining whether additional hours may be added to an IP’s work week limit. Rules governing this policy can be found in WAC 388-114-0070, 388-114-0080 and 388-114-0110.


	BACKGROUND:

	On April 18, 2016, Governor Inslee signed Engrossed Second Substitute House Bill 1725 into law.  The new law gave the department emergency rule making authority to limit the number of hours the department may pay any single provider in a work week and to establish criteria to reduce the state’s exposure to the payment of overtime. 

On April 22, 2016, the department filed emergency rules in new WAC Chapter 388-114.  This chapter outlines rules related to the utilization and limits on the payment of overtime to IPs. 

Two MBs have been published, MB H16-037 posted April 27, 2016 and MB H16-042 posted on May 11, 2016, covering IP Overtime with instructions to staff related to IP work week limits. A majority of IPs have a work week limit of 40 hours, and a smaller percentage of IPs have a specific work week limit between 40.25 and 65 hours. 

	
WHAT’S NEW, CHANGED, OR CLARIFIED:

	
May an IP ever be permitted to work more than their work week limit?
Yes.  There are two ways an IP may work more than their weekly work limit. 

1) A client’s flexible use of hours which does not require approval from the department. 

2) A department approved increase to the IP’s work week limit. The department may approve a temporary increase to an IP’s work week limit when it is necessary to mitigate an increased risk that the client will be unable to remain in a home or community based setting or when the increase is designed to serve the client’s needs in the most efficient and economic manner.
  
The requirements for flexible use of hours by the client and for department approved work week limit increases are detailed below.

Allowable Flexibility – See WAC 388-114-0070
The client may move the IP’s hours around within the weeks of the month as long as it doesn’t create additional overtime for the IP in the month.

In order to provide as much flexibility as possible to the client to use their monthly hours, the client may move the IP’s hours between weeks of the month if:
a) The client has a specific need to move the hours within the month; and
b) The IP will not work more hours than the client is eligible for in the month; and
c) The IP does not work more overtime in the month than they would have if they had worked the hours evenly during the month; and, 
d) The use of more service hours in one week will not cause the client to go without essential care in the other weeks of the month.

Determining the maximum OT hours allowed means that the client may assign their monthly hours unevenly based on their specific needs. 

How to determine how much overtime a client may assign to their IP in the month using this type of flexibility:
1. Determine how many Saturdays are in the month (Some months have 4 and some have 5)
2. Subtract 40 from the IP’s work week limit
3. Multiply the difference by the number of Saturdays
4. The product will be the total number of overtime hours the IP may work during those weeks
 


EXAMPLE:
IP work week limit = 52
· 52-40 = 12 OT hours per work week
· Saturdays = 4
· 12 x 4 = 48
IP must not exceed 48 OT hours in the 4 work weeks ending on Saturdays in June. In this example the weeks included would be May 29th – June 25th. 
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IP work week limit = 52
· 52-40= 12 OT hours per work week
· Saturdays = 5
· 12 x 5 = 60
IP must not exceed 60 OT hours in the 5 work weeks ending on Saturdays in July. In this example the weeks included would be June 26th – July 30th.
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This flexible use of hours does not require case management approval, as long as the criteria described above is followed by the client and IP. 

A monthly monitoring report is being developed that will follow this methodology. It will:
1. Use an IP’s specific weekly OT limit
2. Determine the number of work weeks ending in Saturday in the month
3. Indicate when a specific provider exceeds their limit based on this weekly calculation

More detail about the monitoring report and the process for monitoring will be provided in the next MB related to IP overtime. 

If additional flexibility is needed to address the client’s health and safety issues and that flexibility would create additional overtime, the additional flexibility must be approved by the case manager.  Additional detail is described below.   


Requests Requiring Approval – See WAC 388-114-0080
For all of the following types of requests to exceed an IP’s work week limit, complete a Request to Exceed Work Week Limit form (coming soon).  This form will soon be added to CARE and perform similar to PAN or ETR screens.  In the meantime scan and email the form within one business day for both approvals and denials to HQ at: 

· ALTSAClientspecificWWLrequest@dshs.wa.gov , or 
· DDAClientspecificWWLrequest@dshs.wa.gov

It is important to email the form quickly so that Work Week hours can be displayed and tracked in CARE and an upcoming report. After emailing, HCS/AAA should send the original form “File Only” to DMS for the client’s electronic file. This does not need to be sent as Hotmail. 

1. Short-Term Requests
A CM/SSS/CRM may pre-approve additional service hours to an IP’s work week limit for the month the request was made in, up to the end of the next full month, not to exceed the client’s monthly hours, when the client has made or has agreed to make good faith efforts to identify and employ an additional provider but the client could not find a provider because:
a) There is an overall lack of providers in the client’s geographic area; or
b) There is no available provider able to adequately meet a client’s specific complex medical or behavior needs; or
c) There is no available provider able to adequately meet a client’s specific language needs.

During the time that additional service hours were added to the IP’s work week limit, the client must make good faith efforts to identify and employ an additional provider. It is expected that the client’s efforts will  include exhausting all of the following steps:
· Making schedule adjustments within the work week limits of existing providers in the client’s plan of care
· Seeking a qualified family or friend to contract as an IP
· Utilizing the Home Care Referral Registry (HCRR)Using SFY17 wage scale, a home care agency is less expensive compared to fully loaded IP OT hours for all wage levels except the entry wage. The fully loaded IP comparable wage is 1.5 wages plus $6.34/hour for IP healthcare, training, employer taxes and other costs included in the home care agency vendor rate.

· Requesting a worker through a home care agency, unless doing so would cost more than paying the IP overtime.  


	






	If a local office approves an IP to exceed their work week limit based on the above criteria, the approval is considered temporary. The client is expected to continue to search for an additional available qualified provider. 

If the client is actively searching for an additional provider and requests an extension to the timeframe approved by the CM, an extension may be granted by a supervisor for one additional month. If an extension is requested beyond that one additional month approved by the supervisor, the request must be submitted to ALTSA/DDA HQ for consideration. The limit for local approval will not span more than 3 months. The additional hours should only be authorized for the time period that has been approved. CM/SSS/CRMs may want to use a Custom Tickler to track the expiration of approvals. 

A client’s refusal to select another qualified provider is not a basis for approving an Individual Provider to exceed their work week limit.  A client who refuses to select an available qualified provider has the option of using their preferred IP up to the IP’s work week limit and not using the other hours they may be eligible for. If the client makes a decision to use fewer hours rather than hiring another provider, document this in a SER. 
For AAA/HCS in-home assessments: if fewer hours are authorized than are indicated on the Care Plan screen (due to client’s refusal to select another qualified provider), document this in a SER, cross out the number of monthly authorized hours on the printed Service Summary page and write in the number of hours the client will be using with their existing provider. Have the client sign the Service Summary.  

The local office that requests ALTSA or DDA HQ to extend work week limits beyond their initial local approvals (CM approvals and Supervisor approvals) may participate in the determination made by HQ staff. There will be a place on the request form for the local office to indicate whether they want to participate.

2. Long-Term Request 
There may be rare cases in which a client’s specific situation is so medically fragile or behaviorally complex or the client’s language is so rare, that an additional provider is not a realistic solution. There also may be cases in which an additional provider may be found eventually, but more time than the three month span approved at the local level is needed. 

Long-Term requests must be documented on the request form and submitted, by email, to ALTSA/DDA HQ for consideration. In the subject line, type “Long-Term Request”. The local office making the request to ALTSA or DDA HQ, may participate in the determination made by HQ staff. There will be a place on the request form for the local office to indicate whether they want to participate.

1. After-the Fact Emergent Requests to exceed work week limits when the client’s monthly benefit hours are NOT exceeded 
The local office may approve an increase to an IP’s work week limit after the hours were provided if:
1. The flexibility model described in under paragraph 1 (Short-Term Requests) is not sufficient to meet the client’s health and safety need; and
1. The provider needed to stay longer on a shift because the client experienced an emergent need that posed a risk to the client’s health or safety; and
1. The need could not have been postponed until another provider could arrive; and 
1. The client or IP notified the local office on the next business day following the emergent situation. 

Approval: Approval of an emergent request is considered a one-time, temporary approval based on the emergent client need described above, it does not change the IPs work week limit going forward.

Denial: If a local office denies a request for the IP to exceed their work week limit, per criteria in paragraph 3 above, and the IP has already worked the hours, the hours need to be authorized regardless of provider type (family/non-family/household relationship). Make sure all authorizations are correct. When the IP(s) claims the hours, as evidenced by the monitoring report, the CM must initiate IP contract action for excess claiming. (The excess claiming procedure will be detailed the next MB related to IP overtime). 
For example: The client calls to make a request. She states that her IP had to stay an extra hour to clean the bathroom because there wasn’t enough time to get it done on Saturday. The hour is over the IPs work week limit. The local office denies the request because it did not meet the criteria for approval. Because the IP worked the extra hour it must be authorized. Make sure the authorization is correct. When the IP claims the overtime, Contract Action is taken. 

Note: For both Approvals and Denials, in some situations there may be a need to switch hours from one IP to another. Make sure all authorization are correct (whether there is just 1 IP involved or multiple IPs). For example: An emergent need arises and the scheduled provider, IP #1, does not show up for work. All the approval criteria is met.  IP # 2 fills in for 1 hour to meet the health and safety need then goes home. The additional hour IP#2 worked is an hour over his/her work week limit. When authorizing the additional hour for IP #2 make sure the authorization for IP#1 is also accurate.








	Emergent Requests to exceed an IP’s work week limit when the client’s monthly hours are NOT exceeded 

	
	Action Needed for Any Type of Provider

	Approved
	· Complete Form: Approve the request and email to HQ. (AAA/HCS: submit to DMS)
· An ETR is not relevant/needed
· Authorize the hours worked. Make sure authorizations
 to all providers are correct. 
· Send the client and IP notices within 7 days


	Denied
	· Complete Form: Deny the request and email to HQ. (AAA/HCS submit to DMS)
· Authorize the hours worked. Make sure authorizations
 to all providers are correct.
· Send the client and IP notices within 7 days
· When IP claims hours, take Contract Action for excessive claiming 





1. Emergent Requests to exceed an IP’s work week limit when the client’s monthly benefit hours are exceeded 
If an IP requests payment for hours worked in excess of the client’s monthly benefit based on emergent circumstances the CM/SSS/CRM will first determine whether the IP is a family or pre-existing household member (WAC 388-114-0020). Then:
· Family/Pre-Existing Household (HH) member IP:  Deny the request for any hours exceeding the client’s monthly limit. If the IP is a family or pre-existing household member, any hours above and beyond the plan of care (Assessment hours and approved ETR hours) are considered to be outside the employment relationship and therefore the hours are not paid under the Fair Labor Standards Act (FLSA).
· Non-Family/Non-Pre-Existing Household member relationship IP: Authorize the hours for payment above the monthly benefit and evaluate if the hours were justifiable based on the criteria in paragraph 3 above
· If hours are justified: approve additional service hours on the request form. An ETR is not needed. 
· If hours are not justified: after the IP claims, take contract action for excessive claiming and complete a Client Overpayment. 
 

	Emergent Requests to exceed an IPs work week limit when the client’s monthly hours are exceeded 

	
	Family/Pre-Existing HH Member
	Non Family/Non-Pre-Existing HH Member relationship

	Approved
	NOTE: For any hours in the request that do NOT exceed the monthly benefit, see the section above: After-the Fact Emergent Requests to exceed work week limits when the client’s monthly benefit hours are NOT exceeded 
Hours in excess of client benefit will not be approved
	· Complete Form: Approve additional service hours on the request form and email to HQ. (AAA/HCS: submit to DMS)
· An ETR is not relevant/needed
· Authorize additional hours above monthly benefit only for the dates  and hours worked 

	Denied
	· Complete Form: Deny the request for any hours exceeding the client’s monthly benefit limit and email to HQ. (AAA/HCS: submit to DMS)
· Do not authorize additional hours (No contract Action is needed because the hours were not authorized) 

	· Complete Form: Deny additional service hours on the request form and email to HQ. (AAA/HCS: submit to DMS)
· Authorize additional hours above monthly benefit only for the dates and hours worked
· When IP claims hours, take Contract Action for excessive claiming
· Complete a Client Overpayment






*More about exceeding the client’s monthly benefit
To be consistent with FLSA rules, the department will pay a provider for all hours worked. Work hours include personal care, respite care, skills acquisition care, relief care, qualified travel time and required training. 

In the past, a providers’ payment has been solely limited to what was authorized based on the client’s benefit. To be consistent with the FLSA, the department will pay an IP, who is not a family or pre-existing household member, even if the IP exceeds their authorized hours; however, the department may take contract action against the IP when this occurs. 

The next MB related to IP overtime will describe detailed policy and procedure related to excess claiming which includes payment and contract action resulting from hours worked that exceed a client’s monthly benefit or exceed an IPs work week limit. 

Notices
The department’s decision to refuse or to grant a request to add additional hours to an IP’s work week limit is not an action that affects a client’s benefit level; therefore a Planned Action Notice (PAN) will not be sent for any reason that relates to IP overtime. 

Client and IP notices are being developed, which will be used to notify them of the decision regarding the request to exceed the IP’s work week limit. The form will be available on the DSHS intranet site for download. The Notice must be mailed within 7 days of the decision. 

Additional information related to approving hours above the statutory work week limit
Any approval to exceed an IP’s work week limit does not permanently change the IP’s established work week limit. The approval is considered temporary, is specific to a client’s need, and the IP will revert to their established work week limit once the situation has resolved. 

Based on WAC 388-114-0080, the department will not prospectively approve additional hours to an IP’s work week limit that would exceed the client’s monthly benefit or approve more than eighty service hours per week to a single IP. If the client feels his/her monthly benefit is not sufficient to meet their needs, the case manager may submit an ETR request using the long standing ETR process.  If hours above eighty are necessary, this decision would also be an Exception to Rule considered at the headquarters level. 

Functionality is being designed to support and assist staff to monitor IP claims in excess of their work week limit. Policy and procedure related to monitoring and IP contract actions will be published in the next MB related to IP overtime. 


	ACTION:

















	Begin Immediately
1. Respond to questions from clients and/or IPs about when approval will be given for an IP to exceed their work week limit when appropriate.
For IPs who are working over their approved work week limits, MB H16-037 directed CMs to work with these IPs and clients/their decision makers to find additional providers and/or adjust hours to comply with statutorily established IP work week limits.  As those reviews are completed within the established time frames, CMs may need to make determinations whether an IP will be permitted to temporarily exceed their work week limit. Make determinations on a case by case basis based on WAC related to good faith effort and client need described in the policies above.   If a client or their decision maker refuses to select other available providers, the IP’s hours are to be reduced to the IP’s work week limit.
2. Begin using the Request to Exceed Work Week Limitform to document requests and decisions to exceed an IP’s work week limit, when appropriate.
     Store completed forms in the client’s electronic file.  Scan and email
 a copy of local decisions to HQ at: 

ALTSAClientspecificWWLrequest@dshs.wa.gov or DDAClientspecificWWLrequest@dshs.wa.gov


Webinars have been scheduled for June 13th, 14th and 21st to review this MB in detail. Please register for the date and time that works best for you at : 

https://attendee.gotowebinar.com/rt/8985466682790258433


What can you expect to see in future MBs related to IP overtime
A. Case management monitoring if IP claims in excess of work week limits or monthly limits
· IP Progressive Contract Action



	RELATED REFERENCES:

	388-114
388-114-0070
388-114-0080
MB H16-037
MB H16-040
MB H16-042


	ATTACHMENT(S):

	Emergency Rule 


	CONTACT(S):

	Rachelle Ames, CARE/Case Management Program Manager
(360)725-2353
rachelle.ames@dshs.wa.gov

Geri-Lyn McNeill, HCS RCL Quality Improvement Program Manager
(360)725-2276
mcneigl@dshs.wa.gov 


[bookmark: _GoBack]Jaime Bond, DDA State Plan Services Unit Manager
(360)725-3466
jaime.bond@dshs.wa.gov
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