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STATE OF WASHINGTON
DEPARTMENT OF SOCIAL AND HEALTH SERVICES
Aging and Long-Term Support Administration
Home and Community Services Division
PO Box 45600, Olympia, WA 98504-5600HCS MANAGEMENT BULLETIN



H16-037 – Policy & Procedure
April 27, 2016

	 TO:

	Area Agency on Aging (AAA) Directors

Home and Community Services (HCS) Division Regional Administrators

Developmental Disabilities Administration (DDA) Regional Administrators


	FROM:

	Bea Rector, Director, Home and Community Services Division

Don Clintsman, Deputy Assistant Secretary, Developmental Disabilities Administration


	SUBJECT:

	Implementation of Overtime for Individual Providers (IPs): Part I


	PURPOSE:

	This is the first in a series of management bulletins that will provide information and policy direction related to statute and rules governing overtime for IPs


	BACKGROUND:

	In October 2013, the Department of Labor (DOL) issued the Home Care Final Rules related to minimum wage and overtime protections for home care workers, which was to become effective January 1, 2015. 

In June 2014, associations of home care companies successfully challenged the Final Rules in federal court.  DOL then filed an appeal to reinstate the rule, titled Home Care Association of America v. Weil, No. 15-5018 (D.C. Cir.).

On August 21, 2015, the Court of Appeals issued a unanimous opinion affirming DOL’s Final Rules. DOL gave states some time to make good faith efforts to bring their programs into compliance. 

In January 2016, DSHS implemented Weekly Care Plans for all clients as a way to control the impacts related to overtime. Clients were sent letters amending their plan of care to a weekly care plan. 
DSHS began calculating overtime pay for hours worked in excess of 40 hours in a work week beginning the week of April 3, 2016. (A work week is defined as Sunday 12:00 am through Saturday 11:59 pm.) Overtime payment system functionality will be phased in over several months. The regular wage portion of overtime hours will be paid to providers in their regular paychecks; however, payment of the extra half time for overtime hours will not occur until the payment system functionality is phased in and will be paid retroactively to April 3, 2016.


	WHAT’S NEW, CHANGED, OR CLARIFIED:

	IP Overtime and Work Week Limits
On April 18, 2016, Governor Inslee signed Engrossed Second Substitute House Bill 1725 into law.  The new law gives the department emergency rule making authority to limit the number of hours the department may pay any single provider in a work week. A work week limit is defined as the total number of service hours an individual provider can provide in a work week.    

Service hours are defined as the time individual providers are paid by the department to provide personal care, relief care, skills acquisition training, or respite services under Medicaid state plan and 1915(c) waiver programs, roads to community living, the veterans directed home services program and programs funded solely by the state.  The work week limit and service hours do not include hours paid for required training, approved travel time or paid time off. 

In order to control overtime, weekly care plans and policy will remain in place until clients and IPs are notified of new policies outlined below.

The new law describes the way the department must control overtime and it establishes the following limits: 

Category 1:
Category 1 includes IPs who are limited to working up to 40 hours per work week. This is the majority of IPs (about 33,000). These IPs will not be permitted to work overtime hours without approval by the department. 

Category 1 IPs include:
a. All IPs contracted after January 31, 2016. 
b. Any IP  who (1) had an active contract in January 2016; (2) was not employed by a client in January; (3) and  was employed by a client in February or March
c. All IPs who claimed and were correctly paid up to 173 monthly service hours for January 2016. 
d. Any IP who does not fit into Categories 2 or 3 (described below).

There may be IPs who should be in Category 1, but they are currently working 174 hours (over 40 hours in a work week) or more.  For example, an IP is determined to be in Category 1 (40 hour work week limit) because they were contracted in February, but the IP was authorized and has been working more than 40 hours in a work week since they were contracted. These IPs will continue to be authorized their current number of hours until a review of the client’s care plan can be completed and it is determined whether additional providers are available. 

These reviews and steps necessary to comply with the statute and rules are to be complete by July 29, 2016. (See Action section, Priority 3). 

(The approval process to exceed limits will be explained in the next MB in the overtime series).  

Category 2:
Category 2 includes IPs who were employed and paid between 174 and 281 monthly service hours in January 2016. Based upon the service hours correctly paid in January, the work week limit for IPs in this category will be higher than 40.  These providers will receive notification of their specific work week limit in mid-to-late May after the review of their client’s plan of care hours is completed by headquarters.  No additional action is required by case managers related to IPs in this category at this time.

On July 1, 2017, the upper limit for work weeks will be reduced from 65 hours to 60 hours per week.  IPs with work week limits above 60 will be advised of the future reduction in their notification letter.  

The work week limit of IPs in this category is calculated by dividing the IP’s January paid service hours by 4.33 (the average number of weeks in a month) and rounding to the nearest quarter hour. IPs in this category will have work week limits between 40.25 and 65 hours, and they will be allowed to continue to work up to their specific  weekly amount, as long as the client assigns the hours to them and the hours do not  exceed their  client’s monthly benefit. 

These IPs will not be permitted to work additional overtime hours without approval by the department.  Some flexibility to the weekly limit, which does not require approval, is described later in this MB.  The assigned weekly limit is specific to the provider regardless of the number of clients for whom the provider works. 

(The approval process to exceed limits will be explained in the next MB in the overtime series).  


Example 1: Karen, an IP, was paid for 225 monthly hours in January 2016. Based on the calculation noted above, her work week limit is 52 hours. 

In this scenario, Karen may work up to 52 service hours, which includes 12 OT hours in any work week. The total service hours Karen would work in a month could not exceed the client(s) monthly hours, without approval by the department. Fifty-two hours will be Karen’s work week limit as long as she is contracted by the department. She may work for various clients during her career at the same work week limit.

A work week limit is defined as the total number of service hours an IP can provide in a work week. Travel time, training hours and paid time off are not included in the work week limit. 

Category 3:
Category 3 includes IPs who were employed and paid for 282 or more monthly service hours in January 2016.  Statewide, approximately 1,100 DDA and HCS Category 3 providers have been identified.  These IPs have a 65 hour work week limit; however, the department will not enforce a 65 hour work week limit for these IPs until each client is contacted and a care plan review is completed for each client/IP combination. The client’s weekly plan of care remains in place for these clients until the care plan review steps are completed below.  

The case manager must complete the  following steps as part of a care plan review:
1. Work with and assist clients to adjust schedules and/or, identify and employ an additional provider. Options for the client include:
a) Adjustment of the  schedules of  providers who are already working for the client so the providers do  not exceed their  work week limits; 
b) Seeking a qualified family or friend to contract as an IP as an additional provider
c) Utilizing the Home Care Referral Registry (HCRR) to find an additional provider(s)
d) Requesting a worker through a homecare agency

2. Case managers must prioritize the plan of care reviews as follows: They must begin working with clients who have IPs identified in Category 3.  Case managers should begin with single client IPs who have the highest number of authorized hours. Excel spreadsheets identifying these IPs were emailed to AAA Directors and HCS Regional Administrators on 4/14/2016. The spreadsheets are available for DDA staff on SharePoint

Clients who have been identified as employing IPs in Category 3 are expected to employ an additional provider by June 30, 2016, unless otherwise authorized by the department. Additional guidance will be provided about this authorization process in the next MB related to IP overtime. 

It is important that Case Managers provide assistance to clients when it is requested by the client and when the case manager knows that the client would be unable to complete this process without assistance. (See Action section, Priority 1).

An IP’s work week limit does not necessarily mean a client may assign that number of hours every work week and does not mean that an IP may work that many hours every work week.  Clients must only assign hours that will not exceed their monthly hours generated by CARE. 

IPs will be expected to meet client’s needs consistently unless a client has a need that requires them to assign the hours unevenly throughout the month. The distribution of hours across the month must not leave the client without needed care in a work week. IPs are not permitted to “frontload” the working of hours in the month solely so they can benefit from overtime pay. 

A work week limit should be viewed as a ceiling that can assist a client and an IP when scheduling care based on the client’s plan of care.  The IP’s work week limit informs a client when an additional provider is needed in the client’s plan. 

By statute, the upper work week limit will reduce from 65 to 60 hours per week on July 1, 2017.  Notifications mailed in May, notifying IPs of their work week limit, will also communicate the 2017 reduction for IPs in this category. 
Does an IP have any flexibility within the month to work more than their work week limit?
An individual provider with a work week limit of more than 40 service hours has flexibility to work more than their work week limit in a given week if:  
a. It is at the request of the client to meet a specific need; and
b. Doing so would not exceed the client’s monthly authorized hours; and
c. By moving the overtime hours around within the month, the IP does not work any additional overtime. This means, the total number of service hours worked over 40 for each work week in a calendar month must not exceed the amount of overtime hours the individual provider would receive if they worked their work week limit every week of the calendar month. This amount of monthly overtime is calculated by taking the individual provider’s work week limit and subtracting 40. The result is multiplied by 4.33 and rounded to the nearest quarter hour; and
d. The use of more service hours in a given work week will not result in a client going without essential care in other weeks of the month.

Will we ever permit an IP to work more than the IP’s work week or monthly overtime limit?
Criteria for allowing an IP to work more than the IP’s work week limit or monthly overtime limit are outlined in emergency rule, WAC 388-114 and will be discussed in detail in the next overtime MB in this series. The next overtime MB will outline the criteria for approval, how requests are made and processed, and who will be responsible for making decisions. 

What about weekly care plans?
Prior to the legislature giving the department authority to control the costs associated with overtime for IPs, defining and enforcing weekly care plans for clients was the only way the department could control impacts related to overtime costs. Weekly care plans are no longer necessary for this purpose and the department is reverting back to monthly plans of care. 

Case managers may advise clients and IPs of the new work week limit policy described below in advance, including when the notice will be mailed. Clients will receive mailed notices in mid-to-late May about this change as an amendment to their current plans. Otherwise, weekly care plans remain in effect until clients are notified by mail that they have been discontinued. A copy of the mailed notice and related policy/procedure will be communicated to staff in an upcoming MB in the overtime series.  

Home Care Agencies will be notified by email that weekly care plans will not be enforced and that clients will be notified of the change reverting back to monthly care plans. 

In the May 2016 CARE release, previous changes that were made to implement weekly care plans will be removed or modified. The MB for the CARE release will outline the specific changes. 


	ACTION:

	The reviews and steps below necessary to comply with the statute and rules are listed below and should begin immediately.  Additional information will be issued in the next MB in the overtime series detailing the process for approving a higher work week limit based upon criteria in WAC 388-114-0080.

Priority 1: COMPLETE BY June 30, 2016
Case Managers must begin working with clients who have IPs identified in Category 3 (282 hours a month and above), beginning with the clients who have IPs with the highest number of hours identified in the list. 

Case Managers have 60 days to review these plans of care and assist clients to find an additional provider(s). Clients who have been identified as employing IPs in this category will be expected to employ an additional provider(s) by June 30, 2016 unless otherwise authorized by the department.  Additional guidance will be provided about this authorization process in the next MB related to IP overtime. 

Document efforts made by the client and by the case manager to identify and/or hire an additional provider(s) in SER entries in CARE.  

[bookmark: _GoBack]Priority 2: BEGIN IMMEDIATELY
From the date of this MB forward, all new clients eligible for 174 or more monthly hours must hire more than one provider, or hire a provider who has a work week limit over 40 (IP in Category 2) if the provider has additional hours available in their individualized work week limit.

All newly contracted IPs assigned to existing clients must be limited to working up to 40 hours in a work week.

Priority 3: COMPLETE BY July 29, 2016
Case Managers have 90 days to review plans of care that were set up after January for clients employing an IP with a 40 hour work week limit (Category 1) who is assigned 174 hours or more.  These clients must be assisted to find additional provider(s).  

IPs identified in Category 2
No action is required at this time by case management staff for IPs described in Category 2 above and the clients for whom they work. Clients and IPs will receive notice within the next month providing information about work week limits and overtime policy. HQ staff are currently reviewing care plan hours, working on drafting this communication and the logistics related to the communication. HCS/AAA/DDA staff will be notified by an MB before this communication is sent and any will receive information on actions that may need to be taken at that time.


	















	
What can you expect to see in future MBs related to IP overtime
· How will IPs be notified of their work week limits?
· Travel Time Limits
· How will clients be notified about IP overtime work week limits?
· What if the average weekly hours for January 2016 does not accurately reflect the average hours the IP usually works?
· Requests/Decisions to assign IP when it would exceed the IP’s work week limits, including request form and client/IP notices
· CM monitoring of IP claims in excess of work week limits
· IP Progressive Contract Action 
· CARE changes
· Post-Implementation support activities (including training and support)


	RELATED REFERENCES:
	WAC 388-114



	CONTACT(S):

	Rachelle Ames, CARE/Case Management Program Manager
(360)725-2353
rachelle.ames@dshs.wa.gov

Jaime Bond, DDA State Plan Services Unit Manager
(360)725-3466
jaime.bond@dshs.wa.gov
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