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H13-078 – Policy/Procedure
December 18, 2013 

	TO: 
	Area Agency on Aging (AAA) Directors
Home and Community Services (HCS) Division Regional Administrators
Developmental Disabilities Administration (DDA) Regional Administrators

	FROM:
	Bea Rector, Director, Home and Community Services Division
Don Clintsman, Deputy Assistant Secretary, Developmental Disabilities Administration

	SUBJECT: 
	Settlement Agreement in M.R. v. Dreyfus

	PURPOSE:
	To notify staff of changes related to the settlement agreement in M.R. vs. Dreyfus 

	BACKGROUND:
	Facing severe budget shortfalls in late 2010, DSHS announced reductions to in-home personal care services. The reduction took effect on January 1, 2011. A group of individual personal care recipients, together with the provider union and other organizations, filed legal action in federal court. The Plaintiffs requested a preliminary order restoring the December 2010 base hours pending a trial on their legal claims.  In October 2011, the Ninth Circuit Court of Appeals ordered that the individuals named as plaintiffs in the lawsuit should have their hours restored pending trial.  Following the Ninth Circuit's decision, and discussions with the U.S. Department of Justice and Department of Health and Human Services, DSHS issued Home and Community Services Management Bulletin H13-001 regarding DSHS procedures for considering ETR requests related to in-home personal care services.  

The Ninth Circuit remanded the case to trial court.  After a series of negotiations, the parties entered into a settlement agreement dismissing the lawsuit.


	WHAT’S NEW, CHANGED, OR
CLARIFIED

	Under the settlement agreement the Department has agreed to the following: 

Individual Plaintiffs’ hours: 
Personal care hours for each of the 16 individual plaintiffs will be calculated using base hours that are at least as great as the base hours in effect in December 2010 under WAC 388-106-0125. 
The Department will continue applying the December 2010 base hours to each individual plaintiff as long as the CARE tool and base hour classification system remains in use; or until such time as the individual plaintiff is no longer eligible for personal care services in Washington.  

Personal care services for individuals who were not part of the M.R. lawsuit will continue to be calculated using the current base hours.

Exception to Rule (ETR) WAC Changes: 
The Department has initiated the rule making process to amend WAC 
388-440-0001 (1) to include an individual’s serious risk of institutionalization as a consideration that applies when determining whether the Department staff is authorized to request an ETR.  

Currently, under Management Bulletin H13-001, clients who receive in-home personal care services may ask their case manager or their case manager’s supervisor for an ETR for additional hours for any reason, including to remain in their own home.  This request may be made in person, by telephone, or in writing.  The Department will initiate a rule making process to amend WAC 388-106-1305 to place into rule the ETR procedure described in MB H13-001.

Direct Contact with ETR Committee: 
Under Management Bulletin H13-001, the Department allows in-home personal care recipients, whose ETR requests are denied at the field level, the opportunity to ask that the ETR committee at ADS Headquarters located in Olympia consider the request. Presently requests for headquarters’ review are processed by field workers. Effective November 1, the Department now provides recipients the opportunity to make requests for headquarters’ review in writing directly to the ETR committee. The availability of both options, and an address to which direct headquarters’ review requests may be sent, is included in the written notice sent to clients whose ETR requests are denied at the field level. 

Notice of ETR Process: 
The Department will provide notice regarding the ETR process including that an individual’s serious risk of institutionalization can be a consideration that applies when individuals determine whether to request an ETR.  The notice will be provided to each recipient receiving in-home personal care no later than May 31, 2014, either by individual Service Summary or by a separately mailed notice. The language was added to the Service Summary November 1, 2013. (See the attachment below.) An MB will be issued in the Spring of 2014 with more details about clients that will receive a mailed notice.

Notice of Reduction/Termination of ETRs:
When reducing or terminating the amount of additional personal care service hours authorized to a client through an existing ETR, the Department will provide the client with an adequately detailed reason for the action to allow the recipient to understand the basis for the decision to reduce or terminate the ETR hours. 


	
ACTION:
	
Individual Plaintiffs’ hours: 
In October 2011, the court granted the individual plaintiffs a restoration of personal care hours, using the base hours that were in place in December 2010.  Under the settlement, those eleven individual plaintiffs will continue to have their hours calculated using the 2010 base hours as long as they are receiving in-home personal care.  

As part of the settlement, five additional individuals were added as plaintiffs whose hours will also be calculated using the 2010 base hours.  

As of December 2013, 13 of the 16 named plaintiffs are currently receiving in-home personal care services.  Work with local offices has already occurred to ensure hours for these clients are calculated correctly under the settlement. If a plaintiff goes off in-home personal care services and then comes back on in-home personal care, their hours will be calculated using the December 2010 base hours. 

Local offices must flag all plaintiff files whether they are currently receiving in-home personal care services  and complete the following:
· Create an Interim assessment. On the Assessment Main screen in the ‘Reason for Assessment’ field, document: “This individual is a plaintiff in the M.R. v. Dreyfus lawsuit.  If they are receiving in-home personal care hours, their personal care hours are calculated using the base hours in effect under WAC 388-106-0125 in December 2010”. This statement must remain on all future assessments. 
· Anytime a new assessment is completed that changes the CARE generated in-home hours, contact Geri-Lyn McNeill at HCS headquarters. She will assist with calculating the correct number of hours. If this isn’t completed accurately, the Department will be out of compliance with the settlement agreement. 
· When a Planned Action Notice is created for in-home personal care services, document the following under the Reasons/Authority tab:
· In the Reasons field select “Other”. 
· Under Reasons (Other Specify) document, “You were named in the M.R. v. Dreyfus settlement agreement. Your in-home personal care hours have been re-calculated based on the base hours in effect in December of 2010. 
· In the Authority section of the PAN document the following statement:
· “Under a legal settlement reached in M.R. v. Dreyfus, W.D.Wa. #C10-2052-TSZ (November 13, 2013), your personal care hours are calculated using the base hours in effect under WAC 388-106-0125 in December 2010 (WSR 10-14-055, filed June 30, 2010). Your services are otherwise governed by the current laws and regulations.”
· This statement must be included in all in-home personal care service PANs regarding personal care hours. 
· Anytime the file is transferred to a new case manager, unit or office, inform the receiving office of this information. 

We are working to automate functionality in CARE that will: 
· Calculate the hours based on the base hours that were in place in December 2010; 
· Identify the client as a plaintiff in the M.R. v. Dreyfus settlement agreement; and 
· Auto-populate all in-home personal care PANs with the legal language noted above. 
Until these changes can be automated, the instructions above will need to be implemented and tracked manually. 

ETR WAC Changes: 
Case managers may initiate an ETR request when:
· The exception is in the interest of the overall economy and the client’s welfare; and
· The client's situation differs from the majority; and
· The request would not break any federal or state laws; and either 
· The client is at serious risk of going to a nursing home, hospital or other institution, or
· The exception increases opportunities for the client to function effectively; or
· The client has an impairment or limitation that significantly interferes with the usual procedures required to determine eligibility and payment.

Direct Contact with ETR Committee: 
The language in the Notice of Decision on Request for an In-Home Personal Care Exception to Rule has been updated to allow in-home personal care recipients whose ETR requests are denied at the field level the opportunity to directly ask that the ETR committee consider the request. 

The language is as follows:

“Your request for additional personal care has been denied by your local DDD/HCS/AAA office. If you disagree with this decision you may request a review by the Exception to Rule Committee located in Olympia. To request a review, contact your social services worker or his/her supervisor. You can also ask for a review by writing to:

Aging and Disability Services
ETR Committee
PO Box 45600
Olympia, WA 98504”

The language was also updated in the Service Summary effective November 1, 2013. (See the attachment below).

If the ETR committee at headquarters receives a written request for review directly from a recipient, the committee will contact the case manager or supervisor to submit the ETR and forward to the ETR committee at headquarters. The case manager will check the “Client Requested ETR HQ Review” checkbox. Once the HQ ETR committee has made a decision the case manager will follow the existing procedures outlined in MB H13-001 by sending a Service PAN or Notice of Decision on Request for an In-home Personal Care Exception to Rule to notify the recipient of the committee’s decision.

Notice of ETR Process: 
As noted above, the Department will provide notice regarding the ETR process including that an individual’s serious risk of institutionalization can be a consideration that applies when individuals determine whether to request an ETR. The Service Summary language was updated November 1, 2013, to include that notice. Notice will be provided to each recipient no later than May 31, 2014, either through the Service Summary or by a separately mailed notice. An MB will be issued in the Spring of 2014 with more details about clients that will receive a mailed notice.

Notice of Reduction/Termination of ETRs:
If an existing ETR is reduced or terminated, the Department will provide the client with an adequately detailed reason for the action to allow the recipient to understand the basis for the decision to reduce or terminate the ETR hours. The ETR committee will provide the case manager with language that will be included in the Service PAN. 


	RELATED 
REFERENCES:
	
WAC 388-440-0001 WAC 388-106-1305

	ATTACHMENT(S):   

	Updated CARE Service Summary Language:

[bookmark: _MON_1448881839] 
MB H13-001:


        

	CONTACT(S):
	Geri-Lyn McNeill                        Debbie Roberts
HCS Program Manager             DDD Program Manager
(360) 725-2353                          (360) 725-3525
mcneigl@dshs.wa.gov              roberdx@dshs.wa.gov 

	
	Rachelle Ames	
HCS ETR Program Coordinator
(360) 725-2512
amesrl@dshs.wa.gov 



2

image3.emf
Updated Service  Summary Language.docx


Updated Service Summary Language.docx
Updated Service Summary Language:

If you get in-home, personal care services you may ask for more hours if you feel they are 

needed for any reason including to remain in your own home. This is called asking for an 

Exception to Rule (ETR). ETRs are defined in WAC 388-440-0001. The department makes the 

final decision and takes into consideration whether: 

· The exception is in the interest of the overall economy and your welfare; and 

· Your situation is different from most other people in your classification group; and 

· The request would not break any federal or state laws; and either 

· You are at serious risk of going to a nursing home, hospital, or other institution, or 

· The exception increases your opportunities to function effectively, or 

· You have a limitation that significantly interferes with the usual way we decide eligibility 

and payment. 



You may ask for an ETR by calling or writing your case manager or his/her supervisor. If your 

request is denied, you may ask for a review by the Exception to Rule Committee in Olympia. 

You can ask for a review by contacting your case manager or his/her supervisor. You can also 

ask for a review by writing to Aging and Disability Services. 



Aging and Disability Services 

PO Box 45600 

Olympia, WA 98504. 



The information in your assessment determines which classification group you are in. We put 

you in a classification group based on the following things: 



· Activities of Daily Living (ADLs) – how you perform basic activities like getting 

dressed, moving around, and eating. 

· Cognitive Performance – how you communicate with other people, make decisions, and 

remember recent things. 

· Clinical complexity – if you have medical conditions or need treatments that make it 

harder for you to do your ADLs. 

· Moods and behaviors – if you have certain types of Moods or Behaviors. When they last 

occurred. In some cases, how often the moods or behavior occurred and if a caregiver can 

assist in some way. 

· Exceptional care – whether you have exceptional conditions that make it harder for you 

to do your ADLs. 



We will also look at whether you have other help currently available. 



Whether or not you ask for an ETR, you may still challenge the results of your assessment, 

including its accuracy, through an administrative appeal.



Updated Service Summary Language:



 



If you get in



-



home, personal care services you may ask for more hours if you feel they are 



 



needed for any reason including to remain in your own home. This is called asking for an 



 



Exception to Rule (ETR).



 



ETRs are defined in WAC 388



-



440



-



0001. The department makes the 



 



final decision and takes into consideration whether: 



 



·



 



The exception is in the interest of the overall economy and your welfare; and 



 



·



 



Your situation is different from most other people in you



r classification group; and 



 



·



 



The request would not break any federal or state laws; and either 



 



·



 



You are at serious risk of going to a nursing home, hospital, or other institution, or 



 



·



 



The exception increases your opportunities to function effectively, or 



 



·



 



You have a limitation that significantly interferes with the usual way we decide eligibility 



 



and payment. 



 



 



You may ask for an ETR by calling or writing your case manager or his/her supervisor. If your 



 



request is denied, you may ask for a review by the E



xception to Rule Committee in Olympia. 



 



You can ask for a review by contacting your case manager or his/her supervisor. You can also 



 



ask for a review by writing to Aging and Disability Services. 



 



 



Aging and Disability Services 



 



PO Box 45600 



 



Olympia, WA 98



504. 



 



 



The information in your assessment determines which classification group you are in. We put 



 



you in a classification group based on the following things: 



 



 



·



 



Activities of Daily Living (ADLs) 



–



 



how you perform basic activities like getting 



 



dressed



, moving around, and eating. 



 



·



 



Cognitive Performance 



–



 



how you communicate with other people, make decisions, and 



 



remember recent things. 



 



·



 



Clinical complexity 



–



 



if you have medical conditions or need treatments that make it 



 



harder for you to do your ADL



s. 



 



·



 



Moods and behaviors 



–



 



if you have certain types of Moods or Behaviors. When they last 



 



occurred. In some cases, how often the moods or behavior occurred and if a caregiver can 



 



assist in some way. 



 



·



 



Exceptional care 



–



 



whether you have exceptional cond



itions that make it harder for you 



 



to do your ADLs. 



 



 



We will also look at whether you have other help currently available. 



 



 



Whether or not you ask for an ETR, you may still challenge the results of your assessment, 



 



including its accuracy, through an ad



ministrative appeal.



 






Updated Service Summary Language:   If you get in - home, personal care services you may ask for more hours if you feel they are    needed for any reason including to remain in your own home. This is called asking for an    Exception to Rule (ETR).   ETRs are defined in WAC 388 - 440 - 0001. The department makes the    final decision and takes into consideration whether:       The exception is in the interest of the overall economy and your welfare; and       Your situation is different from most other people in you r classification group; and       The request would not break any federal or state laws; and either       You are at serious risk of going to a nursing home, hospital, or other institution, or       The exception increases your opportunities to function effectively, or       You have a limitation that significantly interferes with the usual way we decide eligibility    and payment.      You may ask for an ETR by calling or writing your case manager or his/her supervisor. If your    request is denied, you may ask for a review by the E xception to Rule Committee in Olympia.    You can ask for a review by contacting your case manager or his/her supervisor. You can also    ask for a review by writing to Aging and Disability Services.      Aging and Disability Services    PO Box 45600    Olympia, WA 98 504.      The information in your assessment determines which classification group you are in. We put    you in a classification group based on the following things:         Activities of Daily Living (ADLs)  –   how you perform basic activities like getting    dressed , moving around, and eating.       Cognitive Performance  –   how you communicate with other people, make decisions, and    remember recent things.       Clinical complexity  –   if you have medical conditions or need treatments that make it    harder for you to do your ADL s.       Moods and behaviors  –   if you have certain types of Moods or Behaviors. When they last    occurred. In some cases, how often the moods or behavior occurred and if a caregiver can    assist in some way.       Exceptional care  –   whether you have exceptional cond itions that make it harder for you    to do your ADLs.      We will also look at whether you have other help currently available.      Whether or not you ask for an ETR, you may still challenge the results of your assessment,    including its accuracy, through an ad ministrative appeal.  
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H13-001 – Policy/Procedure

January 9, 2013 

		TO: 

		Area Agency on Aging (AAA) Directors


Home and Community Services (HCS) Division Regional Administrators


Division of Developmental Disabilities (DDD) Regional Administrators



		FROM:

		Bea Rector, Interim Director, Home and Community Services Division


Linda Rolfe, Director, Division of Developmental Disabilities



		SUBJECT: 

		Exception to Rule Requests for In-Home Personal Care Services



		Purpose:

		To notify staff of the changes to the Exception to Rule (ETR) request and notification process for individuals receiving in-home personal care services.



		Background:

		Following the June 2012 Ninth Circuit decision in M.R. v. Dreyfus, Governor Gregoire engaged in discussions with the U.S. Department of Justice (DOJ) and the Department of Health and Human Services (DHHS) regarding the state’s in-home personal care program.  In October 2012, after receiving a joint letter from DOJ and DHHS regarding the state’s program, the Governor decided not to appeal the Ninth Circuit decision to the U.S. Supreme Court.  The letter from DOJ/DHHS advised that if Washington made a specific modification to its ETR process for in-home personal care, the state would be in compliance with the Americans with Disabilities Act, so long as data continues to show that recipients have not experienced increased rates of institutionalization or other negative outcomes attributable to the 2011 reduction in personal care hours.  



		What’s new, changed, or


Clarified




		The ETR changes outlined in this MB are related to programs for in-home personal care hours/budget only administered by DDD/HCS/AAAs. 

Notification: 


In January of 2013, the Department will begin notifying all clients receiving in-home personal care services that they may request additional assistance with personal care tasks through an exception to rule (ETR) request as defined in WAC 388-440-0001. The ETR will be reviewed to determine if the client’s situation differs from the majority of other individuals in their classification group. 

Headquarters (HQ) Review: 


If a client request for additional hours or budget is denied at the local level, either verbally or through the CARE ETR screen, the client may ask for a review of the ETR request by the ETR committee at HQ. 

Notice of Decision: 


Notice to clients regarding the Department’s decision on initial ETR requests for in-home personal care hours/budget has been developed for use by DDD and HCS. The new form, Notice of Decision on Request for an In-Home Personal Care Exception to Rule (DSHS 15-429), will be used for initial ETR request and for hours/budgets not previously approved through an ETR decision for in-home personal care hours only. The form will be available on Forms and Records website and is attached below. The form will be automated in CARE on the PAN screen in the CARE Change Control Release scheduled in March 2013.






		ACTION:

		Notifications


ADSA HQ:


ADSA HQ will be sending a letter to notify clients scheduled for annual assessments in January, February, July, August, September, October, November, and December 2013 of the ability to request additional hours/budget through the ETR process. In the March 1, 2013 CARE Change Control Release, the notice will be added to the Service Summary. Those clients that have assessments due in the months of March, April, May, and June of 2013 will be notified when they receive their Service Summary following their Annual Assessment. 

In order to notify clients and process ETR requests in a timely manner, the notifications will be mailed to clients and client NSA/Guardians over a 6 month period, from January through June 2013.  A list will be generated and sent to the JRP in each Region/PSA, by the 5th of each month, noting which clients were mailed notifications during that month. Each monthly list will contain the names of clients with Annual Assessments due (See chart below). 

Notification made in the month of:


Annual Assessment Due in the months of:


Type of Notice


January 2013


January 2013


Letter mailed by HQ


February 2013


Letter mailed by HQ


February 2013


July  2013


Letter mailed by HQ


August  2013


Letter mailed by HQ


March 2013


September 2013


Letter mailed by HQ


March 2013


Included in Service Summary


April 2013


October 2013


Letter mailed by HQ


April 2013


Included in Service Summary


May 2013


November 2013


Letter mailed by HQ


May 2013


Included in Service Summary


June 2013


December 2013


Letter mailed by HQ


Jun 2013


Included in Service Summary


Clients identified in CARE as having a written language other than English, will be mailed a notification letter or Service Summary in English and their identified language. 


HQ will have a copy of all letters mailed in both the English and translated version. Records of those notifications will be kept on file and available upon request.

Field Staff:


Field staff must send the notification(attached below) in the following circumstances:


· Clients that had a completed Initial, Initial Re-Apply, or Significant Change (SC) assessment (SC assessments are for HCS/AAA only) from January 1, 2013 through March 1, 2013. (The notice will be included in the Service Summary after March 1, 2013)

· Clients due for an Annual Assessment in the specific months noted on the data run list that did not have an open authorization for personal care services on the date the data was pulled (the list will note the date). For example, if the list is for clients with Annual assessments due in September 2013 and the data was pulled on March 5, 2013 but the client did not have an open authorization for personal care on March 5th because they could not find a provider, they will not be on the list. This means that a notification was not sent from headquarters and the CM/CRM must send the notification. 

· Clients on an exception list. Regions/PSAs will receive an exception list for clients whose: 

· Mailing data was incomplete; or

· Translation was needed but language was marked as “Other”; or

· Translations were unavailable. Translations were unavailable in some languages, due to lack of professional translation resources available. If a client has a written language that we were unable to translate, field workers will need to send the English version and contact the client using the Language Line to inform the client/client representative about the new ETR process verbally over the phone. Document the phone call in an SER. 

These clients (except for clients enrolled in WMIP or PACE) must have letters generated from the local office. PACE and WMIP clients will not have open authorizations. ADSA HQ will work with the managed care plans to ensure proper notification of these clients.

Field staff must track the monthly lists against their caseloads to ensure that all clients receiving in-home personal care have been mailed a notification. 


When case managers mail a notification, they must note in a SER that the notification was mailed and keep a copy for the record. 

If field staff need to send the notification and the client has been identified as having a written language other than English in CARE, they must send a translated version of the notice along with the English version. For Limited English Proficient (LEP) clients, email Patty McDonald at: mcdonPM@dshs.wa.gov to request translated templates. Please provide Patty with the language needed.  


*All DDD clients and those HCS/AAA clients that have a guardian identified on the Collateral Contacts screen in the Contacts Role bucket will have a notification sent to the identified NSA/Guardian.


Headquarters (HQ) Review:

If a client requests additional in-home personal care hours/budget above the CARE generated amount, the CM/CRM must have a conversation with the client and/or his/her representative to discuss the request and how the frequency, severity and duration of the assistance with personal care tasks  differs from the majority. CM/CRMs will continue to use their professional judgment to determine if they feel the client meets the criteria for an ETR or provide case management services to see if other options are more appropriate such as split shifts to maximize coverage when appropriate, informal supports, or other waiver options like Home Delivered Meals, Adult Day Health, Adult Day Care, PERS, DDD Respite, etc.

If the client’s request for an ETR is denied at the field level either verbally by the CM or in CARE by the Field Reviewer, a written notice must be sent to the client (See Notice of Decision below). If the ETR request is denied at the field level the client may request a review by the headquarters ETR committee. Field workers will submit the requests for HQ review through CARE using the standard ETR Categories and Types and indicate within the Request Description: “Client requests HQ review. In the March 2013 CARE Change Control, CARE will be updated with a “Client request HQ review” checkbox. A new assessment is not required unless there is a significant change to account for. 

The HQ ETR committee review will make an individualized determination whether to approve the ETR request using the criteria outlined in WAC 388-440-0001.

Notice of Decision:

Notice to clients regarding the Department’s decision on initial ETR requests for in-home personal care hours/budget has been developed for use by DDD and HCS. The new form, Notice of Decision on Request for an In-Home Personal Care Exception to Rule (DSHS 15-429), will be used for initial ETR request and for hours/budgets not previously approved through an ETR decision for in-home personal care hours only (See the attachment). Use this form only to communicate decisions about ETRs for In-Home personal care hours/budgets. This form has been translated into eight languages. You may contact, Patty McDonald at: mcdonPM@dshs.wa.gov to request additional languages. Always send English version and translated version of this form together to the LEP client and document in SER.

The new notice communicates the following to clients:


· Approvals (the number of hours/budget with the begin and end dates).


· Denial of ETR request at the local level and the client’s ability to request a review of the ETR request by the ETR committee in Olympia (HQ).

· Denial of the ETR by the ETR Committee in Olympia (HQ). 

· WAC reference

· Notice that there are no administrative hearing rights for initial ETR request approvals or denials. 

The form will be available in paper copy on the ADSA intranet and is attached below. The form will be automated in CARE on the PAN screen in the CARE Change Control Release scheduled in March 2013. 


PAN Process:

The notices regarding initial ETRs are documented on the new form. Changes in any previously approved ETR hours/budgets will be included in a Planned Action Notice (PAN).  Send a PAN when an ETR is reduced or terminated. Clients have appeal rights to the reduction or termination of current services which were initially approved as an ETR. Documenting these changes in hours/budget on a PAN is necessary to provide the administrative hearing rights documented in a PAN. (For HCS/AAA, this means that you will include reductions or terminations in the PAN rather than in Section B of HCS # 05-246).

In some situations, both a Notice of Decision and a PAN will be required. 

For additional information and clarification, please see the attachment for detailed instructions.

Continue using # HCS 05-246 and the Notice of Exception to Rule Decision Form # DDD 15-342 for all other types of ETRs, such as a Residential (AFH/ARC) ETR request. 


Chapter 3 of the LTC Manual and the CARE Help screens will be updated with the new process. 






		Related 

REFERENCES:

		WAC 388-440-0001



		ATTACHMENT(S):   




		

[image: image1.emf]Additional PC-ETR  Instructions-1-8-13.doc


  

[image: image2.emf]ETR Client Letter -  New Freedom-12-17-12.doc
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PDF Notice of Decision Form:



[image: image4.emf]15_429.pdf






		CONTACT(S):

		Geri-Lyn McNeill                        Debbie Roberts

HCS Program Manager             DDD Program Manager

360/725-2353                            (360) 725-3525

mcneigl@dshs.wa.gov              roberdx@dshs.wa.gov 

Sue McDonough


ADSA/HCS Program Manager


(360) 725-2533

mcdonsc@dshs.wa.gov
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DSHS 15-429 (12/2012)  



 



 AGING AND DISABILITY SERVICES ADMINISTRATION (ADSA) 



 Notice of Decision on Request for an 
 In-Home Personal Care Exception to Rule 



 Date 



TO: 
CLIENT NAME AND ADDRESS 



      
CLIENT REPRESENTATIVE NAME AND ADDRESS 



      



You have requested an exception to the following rule:  WAC 388-106-0135 
Describe the request: 
      



 



 Your request for additional personal care hours has been approved for        
 AMOUNT 
 Begin date:         End date:         



 Your request for additional personal care hours has been denied by your local DDD/HCS/AAA office.   If you disagree 
with this decision you may request a review by the Exception to Rule Committee located in Olympia.  To request a 
review, contact your social services worker or his/her supervisor. 



 Your request for additional personal care hours has been reviewed by the Exception to Rule Committee located in 
Olympia, and your request has been denied. 



 



The reason for denial is: 
 WAC 388-440-0001(1)(b) Your situation does not differ from the majority.   



The personal care hours you are currently authorized to receive are adequate to assist most individuals in your CARE 
classification group with their personal care tasks (see WAC 388-106-0080 and WAC 388-106-0085).  Your situation 
does not differ from the majority of other individuals in your classification group.  Additional hours have not been 
approved. 



 WAC 388-440-0001(1)(a) Granting your request contradicts a specific provision of federal law or state statute.   
       



Because this is an initial request for an exception to rule, you do not have an administrative hearing right. 
CASE/RESOURCE MANAGER SIGNATURE DATE 



       



TELEPHONE NUMBER 



      



E-MAIL ADDRESS 



      



 










_1419752750.doc
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The purpose of this notice is to inform you of the Department of Social and Health Services’ Exception to Rule (ETR) process for in-home, personal care services. 



Clients receiving in-home, personal care services may request additional funding to assist with personal care tasks through a process called an Exception to Rule (ETR), as defined in WAC 388-440-0001. ETR requests are reviewed to determine if your situation differs from the majority of other individuals in your classification group.  


Your classification group is determined by the Department’s assessment which identifies characteristics that place you in one of 17 classification groups.  The characteristics include: 


· Activities of Daily Living (ADLs) – how you perform daily personal care tasks like getting dressed, moving around and eating.  


· Cognitive Performance - your ability to communicate, make decisions and remember.



· Clinical complexity –medical conditions and treatments and how they impact your ability to perform personal care tasks. 


· Moods and behaviors - the status, frequency and severity of identified moods and behaviors that impact your ability to perform personal care tasks.  


· Exceptional care – whether you have exceptional conditions that impact your ability to perform personal care tasks.


In addition to reviewing the characteristics within your individual assessment, the ETR committee will review what other assistance is currently available to help you with your personal care tasks and determine whether your situation differs from the majority, as outlined in WAC 388-440-0001. 


A request for an ETR can be made by contacting your Care Consultant or his or her supervisor. 
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The purpose of this notice is to inform you of the Department of Social and Health Services’ Exception to Rule (ETR) process for in-home, personal care services. 



Clients receiving in-home, personal care services may request additional hours for assistance with personal care tasks through a process called an Exception to Rule (ETR), as defined in WAC 388-440-0001.  ETR requests are reviewed to determine if your situation differs from the majority of other individuals in your classification group.


Your classification group is determined by the Department’s assessment which identifies characteristics that place you in one of 17 classification groups.  The characteristics include: 


· Activities of Daily Living (ADLs) – how you perform daily personal care tasks like getting dressed, moving around and eating.  


· Cognitive Performance - your ability to communicate, make decisions and remember.



· Clinical complexity – medical conditions and treatments and how they impact your ability to perform personal care tasks.



· Moods and behaviors - the status, frequency and severity of identified moods and behaviors that impact your ability to perform personal care tasks.  


· Exceptional care – whether you have exceptional conditions that impact your ability to perform personal care tasks.


In addition to reviewing the characteristics within your individual assessment, the ETR committee will review what other assistance is currently available to help you with your personal care tasks and determine whether your situation differs from the majority, as outlined in WAC 388-440-0001. 


A request for an ETR can be made by contacting your case manager or his or her supervisor. 
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Information regarding use of:



Notice of Decision on Request for an In-Home Personal Care Exception to Rule (Form 15-429) and PANs


Guidance on when to use a PAN and/or Notice of Decision on Request for an In-Home Personal Care ETR:



· When total hours (CARE generated and ETR added together) do not change from year to year, only the PAN is necessary and it should include the ETR hours/budget in the totals.



· There are administrative hearing rights for CARE generated hours/budgets and previously approved ETR hours/budgets. The PAN is used because it notifies clients of their administrative hearing rights. 



· The Notice of Decision (form 15-429) is only necessary when ETR hours/budgets are requested for the first time or an increase in hours/budgets over an existing ETR is requested.


· This form explains the Department’s decision regarding an initial ETR for in-home personal care hours/budget (which includes any increase in hours/budgets over an existing ETR), and it clarifies that there are no administrative hearing rights for initial ETR decision. 


Example A:



The CARE assessment generated 100 hours of in-home personal care. The client has never had an approved ETR in the past. 



· This year CARE generated 100 hours again and the case manager requested an ETR for 20 additional hours that was approved through the HQ ETR Committee. 



· In order to give a complete notification accounting for both CARE generated hours and ETR hours, two documents are required:


·  An Approval PAN for the continuation of the assessment generated CARE hours (From 100 to 100) must be sent. 
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Representative Name and Address

Planned Action

ADSA is taking the following action(s) regarding your services or request for services related to your
11/18/2009 CARE Assessment. The determination is based on the information contained in the
attachment(s), which are part of this notice.

The following action(s) will be effective on 01/01/2013.

Service Program Action Amount Unit

Personal Care MPC

Approved From: 100 Hour(s)
To: 100

Action# 1
Service Program Action Amount

Personal Care MPC Approved From: 100
To: 100

Reason(s) for this action:
Based on your assessment, you are functionally eligible for these services.






The PAN notifies the client of their administrative hearing rights on the CARE generated hours; and


· A Notice of Decision on Request for an In-Home Personal Care Exception to Rule (Form 15-429) must be sent noting the approval of 20 hours through the ETR. 
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20 hours per month
From 1/1/2013 through 12/31/2013

» &

] Begin date: 01/01/2013

End date: 12/31/2013

O Your request for additional personal care hours has been approved for 20 hours

AMOUNT,

[ Your request for additional personal care hours has been denied by your local DDD/HCS/AAA office. I you disagree

review, contact your social services worker or his/her SUpervisor.

Olympia, and your request has been denied

| with this decision you may request a review by the Exception to Rule Committee located in Olympia. To requesta

O Your request for additional personal care hours has been reviewed by the Exception to Rule Committee located in

STTIT

The reason for denial is:
[ WAC 388-440-0001(1)(b) Your situation does not differ from the majority.

The personal care hours you are currently authorized to receive are adequate to safely serve most individuals in your
9 CARE ciassification group _(see WAC 388-106-0080 and WAC 388-106-0085). Your situation does not differ from
the majority of other individuals in your classification group. Additional hours have not been approved

[ WAC 388-440-0001(1)(a) Granting your request contradicts a specific provision of federal law or state statute.

Because this is an initial request for an exception to rule, you do not have an administrative hearing right
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The Notice of Decision notifies the client of the approval and that they do not



have administrative hearing rights on this initial ETR. 


Scenario B: 


Last year the CARE assessment generated 100 hours of personal care plus an ETR for 20 In-Home personal care hours was approved. The total was 120 personal care hours.



· This year CARE generated 90 hours. This is a decrease of 10 assessment generated in-home personal care (pc) hours.



· In addition, the PC/ETR is re-approved for 20 hours (the same amount as last year).


· This results in a new total of 110 hours which is a 10 hour decrease from last year’s total.


· One PAN can be sent to account for the change in the total hours but it requires the following explanatory text in the PAN’s “Other Reasons” text field: “Personal Care assessed hours are now 90 and the ETR hours are now 20. This equals 110 hours per month and is a reduction from the former total hours of 120.” 



· A Reduction PAN for the decrease in the total hours(From 120 To 110) 
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Planned Action

'ADSA s taking the following action(s) regarding your SeIvices Of request for services related (o your
11/18/2009 CARE Assessment. The determination is based on the information contained n the.
attachment(s), which are part of this notice.

‘The following action(s) will be effective on 01/01/2013.

Senvica Program Action

Personal Care MPC Reduced

Action#_1

Senvice Program

Personal Care MPC

Reason(s) for this action:

You have a change in your level of functional impairment.
Other Reason: Personal Care assessed hours are now 90 and the ETR hours are now 20. This
‘equals 110 hours per month and is a reduction from the former total hours of 120.

This action is being taken per the following authoriy:

WAC 355-105-0010, WAC 585-108-0115, WAC 358-108-0120, WAC 385-105-0200, WAC 385-108-0210, WAC 365-108-
oz

Your Appeal Rights

Who can | contact for information?









· This gives the client the right to appeal the decrease of the total hours from last year (last year 120 – this year 110).



· The Notice of Decision form would not be used in this case because the ETR 



hours are a continuation from last year rather than an initial request. 
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