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STATE OF WASHINGTON

DEPARTMENT OF SOCIAL AND HEALTH SERVICES

AGING AND DISABILITY SERVICES ADMINISTRATION

PO Box 45600 ( Olympia, WA 98504-5600


H11- 004 - Procedure
January 24, 2011
	TO: 
	Home and Community Services (HCS) Division Regional Administrators
Division of Developmental Disabilities (DDD ) Regional Administrators
Area Agency on Aging (AAA) Directors

	FROM:
	Bill Moss, Director, Home and Community Services Division
Linda Rolfe, Director, Division of Developmental Disabilities

	SUBJECT: 
	Emergency injunction prohibiting the department from implementing emergency regulation WSR 11-02-041 which reduced personal care hours effective January 1, 2011.  

	Purpose:
	To advise the field that there is an emergency injunction related to implementation of WSR 11-02-041 which went into effect January 1, 2011 and the steps the department is taking to comply with the court’s order.  

	Background:
	To comply with the Governor’s September 14th Executive Order, the department reduced the number of in-home personal care hours for adults, age 21 and older, effective January 1, 2011.  Emergency rule WSR 11-02-041 was issued to implement the reduction to in-home personal care hours.  Clients and providers were notified of the reduction the week of December 6th. An SSPS transaction generator was run on January 8th to change each client/provider authorization to reflect the reduction in monthly personal care hours.  

A lawsuit was filed in federal court on December 21st seeking to halt the reductions.  Plaintiffs requested a temporary restraining order stopping the reductions, which was denied by the district court on December 30th.  Plaintiffs appealed the denial to the Ninth Circuit Court of Appeals.  On January 14th, the Ninth Circuit granted the plaintiffs’ motion for an emergency injunction prohibiting DSHS from implementing emergency regulation WSR 11-02-041. 

The appeals court issued the emergency injunction pending the outcome of a preliminary injunction hearing scheduled in the US District Court on January 28th.  The outcome of the preliminary injunction hearing could result in the court (1) granting the preliminary injunction, which in effect would continue the Ninth Circuit emergency injunction prohibiting the department’s implementation of the emergency rule until further order of the district court; or, (2) denial of the preliminary injunction, which would terminate the Ninth Circuit’s emergency injunction and permit the department to resume implementation of the reductions.


	What’s new, changed, or

Clarified

 
	The department is taking all reasonable steps necessary to implement the Ninth Circuit’s emergency injunction in a manner that minimizes confusion and accurately and consistently communicates the personal care hours a client is authorized to receive for January and subsequent months; and the maximum monthly hours a provider is authorized to be paid.  The soonest this client/provider specific notification can be accomplished is early February.   
Clients and providers will be sent a letter in early February providing information on the status of the court orders and the number of authorized hours based upon those orders.

Clients who have not been reassessed in January are eligible to receive half of the hours that were reduced in January.  For example, if a client lost 20 hours in January, the client is eligible to receive 10 of those hours back for January.  

ADSA will be creating a list for each client/provider match showing the update to each client’s authorized hours.  This list will be sent to each AAA/DSHS region and can be used to respond to questions and inquiries prior to the mailing of client/provider letters in early February.

	ACTION:
	If you receive calls from clients or providers prior to the mailing of the individual letters, you may refer to the list that is being sent to each region to inform the client/provider of updates to authorized hours.
The emergency injunction was issued late on January 14, 2011, therefore only half of the clients’ monthly hours will be reinstated for January.  Future hours determinations are pending the outcome of the January 28th hearing.  

	Related 
REFERENCES:
	None

	ATTACHMENT(S):   
	None

	CONTACT(S):
	Bea Rector, Office Chief
(360) 725-2527

Bea.rector@dshs.wa.gov
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