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STATE OF WASHINGTON

DEPARTMENT OF SOCIAL AND HEALTH SERVICES

AGING AND DISABILITY SERVICES ADMINISTRATION

PO Box 45600 ( Olympia, WA 98504-5600


H10- 053 - Information
August 27, 2010
	TO: 
	Home and Community Services (HCS) Division Regional Administrators

Division of Developmental Disabilities (DDD) Regional Administrators

Area Agency on Aging (AAA) Directors

	FROM:
	Bill Moss, Director, Home and Community Services Division

Linda Rolfe, Director, Division of Developmental Disabilities

	SUBJECT: 
	Adult Day Health (ADH) Services Settlement Agreement 

	Purpose:
	To inform staff of the ADH Services Settlement Agreement and actions that may be required by case management.  

	Background:
	There was a class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, ET AL. VS. SUSAN DREYFUS. The lawsuit was filed on behalf of persons receiving Adult Day Health (ADH) services through DSHS/Medicaid in June 2009, and whose ADH services were terminated by the Department of Social and Health Services (DSHS) effective July 1, 2009.  



	What’s new, changed, or

Clarified

 
	Settlement of the Class Action Lawsuit:
The settlement agreement requires the Department to take the following actions:

1. Send written notice to all class members informing them that the Department will reimburse them for amounts spent on ADH services and or transportation to or from ADH July 2009 through September 2009.
On August 31, 2010, DSHS will send a notice and forms to class members, or their representatives, instructing them on how to submit a claim for reimbursement. Notice and forms include:
· Notice About Process for Requesting Reimbursement for Out-of-Pocket Payment for ADH Service  or Transportation Costs to ADH Service Between July to September 2009 (Attachment A);
· ADH and Transportation to ADH Request for Reimbursement form (Attachment B);
· Verification by ADH Provider of Attendance form & Verification of Transportation to/from ADH Services (Attachment C);
2. Notify class members of the Settlement Agreement and provide an Administrative Hearing for any unresolved disputes about how many day/hours of ADH services a class member should be receiving.
On August 31, 2010, DSHS will send a notice and forms to class members or their representatives, informing them of the settlement details and the process to address unresolved disputes.  Notice and forms include:
· ADH Services Lawsuit Notice of Proposed Settlement Agreement (Attachment D);
· Request for Administration Hearing to Challenge Current Level of ADH Services (Attachment E);
· Ryan et al. vs. Dreyfus Class Settlement Agreement (Attachment F).

	ACTION:


	Case managers must assist class members who challenge their current level of participation in ADH services.
1.  If a Case Manager receives a completed Request for Administrative Hearing to Challenge Current Level of ADH Services form (Attachment E) or communication that the class client wants to increase  their current level of ADH services the CM will:
a)  Review the request and:
1. Approve and authorize the increased level of ADH; or 
2. Deny the request and facilitate an administrative hearing (Attachment E).
b) Facilitate an administrative hearing for denied requests by: 
1. Calling the Office of Administrative Hearings (OAH) at  (360) 664-8715; or
2. Faxing the completed form Request for Administrative Hearing to Challenge Current Level of ADH Services to the OAH at (360) 664-8721.

	Related 
REFERENCES:                   
	

	ATTACHMENTS:
	Attachment A - Notice About Process for Requesting Reimbursement:

[image: image1.emf]Notice About Process  for Requesting Reimbursement for Out of Pocket Payment for ADH Service or Transportation Costs (Attachment A).doc


Attachment B - ADH and Transportation to ADH Request for Reimbursement Form:

[image: image2.emf]ADH and  Transportation to ADH Reimbursement Form (Attachment B).doc


Attachment C - Verification by ADH Provider of Attendance Form & Verification of Transportation to/from ADH Services Form:

[image: image3.emf]Verification By Adult  Day Provider of Attendance Form (Attachment C).doc


Attachment D - ADH Services Lawsuit Notice of Proposed Settlement Agreement:

[image: image4.emf]Notification of the  ADH Services Lawsuit Notice of Proposed Settlement Agreement (Attachment D).doc


Attachment E - Request for Administration Hearing to Challenge Current Level of ADH Services:

[image: image5.emf]Request for  Administrative Hearing Form (Attachment E).doc


Attachment F - Ryan et al. vs. Dreyfus Class Settlement Agreement:

[image: image6.emf]Settlement  Agreement FULLY EXECUTED (Attachment F).pdf



	CONTACT(S):                            

	Anne Vander Beek, Adult Day Services Program Manager

(360) 725-2558

Vandea@dshs.wa.gov
Debbie Couch, Developmental Disabilities Program Manager

(360) 725-3415

Couchdg@dshs.wa.gov
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Adult Day Health and Transportation to ADH

Request for Reimbursement for Private Payment during July to Sept. 2009

(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

Name of person (DSHS Medicaid client) who attended the Adult Day Health (ADH) program: 

_______________________________________________________________________


Name of person who paid for ADH services for the DSHS client, or for transportation to the ADH services, and is requesting reimbursement from DSHS:

_____________________________________________________________________________


Adult Day Health Services Payment


I paid for Adult Day Health services for the following dates (check dates):




[image: image1.emf]Date Service Provided


Month 1 2 3 4 5 6 7 8 9 10111213141516171819202122232425262728293031


Jul-09


Aug-09


Sep-09




The total amount I paid for Adult Day Health services for the time period specified above is:


$__________________________________________

The name or names of the Adult Day Health Center or centers that provided the services is:


_____________________________________________________________________________


______________________________________________________________________________


I am attaching proof of my payment for Adult Day Health services. (Acceptable proof of payment include cancelled check(s) or receipt(s) from the ADH provider; or



I am attaching the VERIFICATION BY ADULT DAY HEALTH PROVIDER OF ATTENDANCE AND PAYMENT FOR ADH SERVICES BY OR FOR A DSHS CLIENT, which has been completed by my Adult Day Health provider.

Transportation Costs Payment

I paid for transportation to/from adult day health services for the following dates (check dates):




[image: image2.emf]Date Service Provided


Month 1 2 3 4 5 6 7 8 9 10111213141516171819202122232425262728293031


Jul-09


Aug-09


Sep-09




The total amount I paid for transportation to/from adult day health services for the time period specified above is:


$__________________________________________


The name or names of the transportation providers that provided the services is:


_____________________________________________________________________________


______________________________________________________________________________


I am attaching proof of my payment for transportation to/from adult day health services. (Acceptable proof of payment include cancelled check(s) or receipt(s) from the transportation provider; or


I am attaching the VERIFICATION OF TRANSPORTATION TO/FROM ADULT DAY HEALTH SERVICES, that has been completed by my transportation provider.  

I declare that the foregoing is true and correct.


______________________________________________________


[Signature]


______________________________________________________


Date signed and city and state where signed
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Adult Day Health Services Lawsuit Notice of Proposed Settlement

and

Notice of Hearing Date for Court Approval of Proposed Settlement Agreement

Introduction

This notice is being sent to you because you are a class member, or a guardian or legal representative of a class member, in the following class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.


The lawsuit was filed on behalf of persons such as you, who were receiving Adult Day Health (ADH) services through DSHS/Medicaid in June 2009, and whose ADH services were terminated by the Department of Social and Health Services (DSHS) on July 1, 2009.  


In the lawsuit, the judge found that DSHS failed to provide you and other affected Medicaid clients with proper notice about the termination of your ADH services, and failed to provide you with an opportunity for an administrative hearing before your ADH services were terminated.  The judge ordered DSHS to reinstate your ADH services and send you a proper notice before making any change to your ADH services.  As required by the judge’s order, DSHS re-authorized ADH services for you and other Medicaid clients who were affected by the termination of ADH services and worked to return class members to the same levels of ADH services as they had received in June of 2009.


Re-instatement of the Adult Day Health Program

After the judge entered the order requiring DSHS to reinstate ADH services for class members, the Washington State Legislature reinstated funding for the ADH program.  At this time, and as part of the proposed settlement described below, there are no plans to terminate or reduce ADH services in the future.


Proposed Settlement of the Class Action Lawsuit

The judge authorized certain individuals to represent all class members in the lawsuit (“Class Representatives”).  The Class Representatives have entered into a settlement agreement to resolve the lawsuit.  The settlement agreement must be approved by the judge before the lawsuit may be dismissed.  A copy of the settlement agreement is attached.  The settlement agreement contains the following requirements:

1. DSHS will submit proposed revisions to the State Medicaid Plan to remove declining census caps presently in the ADH plan.

2. To the extent certain class members are not now receiving ADH services at the level they received in June of 2009, DSHS will work with them to provide those ADH services, or medically necessary skilled nursing and/or rehabilitative services in community based settings, and provide a fair hearing for any disputes.

3. DSHS will reimburse class members and others for private payment for ADH services and transportation expenses spent for class members from July 2009 through September, 2009. DSHS will send a notice and form to class members or their representatives, instructing them how to submit a claim for reimbursement.  

4. In the future, before there is any termination or reduction of your ADH services, DSHS must give you notice of the proposed change and instructions on how to request an administrative hearing to challenge the proposed change.


5. DSHS will pay the class members’ attorney fees and costs, as specified in the settlement agreement.

If you wish to inquire about getting a copy of the settlement agreement translated, please contact Patty McDonald at DSHS:  telephone number (360) 725-2559

Email: patty.mcdonald@dshs.wa.gov    


Challenging Your Current Level of Participation in ADH Services

After the judge ordered DSHS to reinstate ADH services for all class members, DSHS worked to return class members to the same level of ADH services they had received in June of 2009.  In the process, DSHS found that some class members were no longer able to participate in ADH services at the same level they had participated before, for various reasons.  For example, some class members had moved to an area in the state which is not served by an ADH center, some ADH centers had closed or scaled back their operations,  some class members had been hospitalized or moved to a nursing home for health reasons, and some class members or their guardians chose not to return to ADH services.  

If you are not receiving the same level of ADH services that you were receiving in June of 2009, and you want to receive that level of ADH services again, you are entitled to request a return to the same level of ADH services you received in June of 2009.  You have the right to an administrative hearing if the level of ADH services you believe you need is not authorized by your case manager.  This right to an administrative hearing is described more fully in the attached form, which can be used to request an administrative hearing. 

Lawsuits or Claims for a Decline in Your Health or Death Related to the Termination of ADH Services

The proposed settlement agreement does not cover any individual claims that you may have for harm caused by the termination of ADH services in 2009.  The proposed settlement agreement does not prevent you from filing a claim or lawsuit for damages if you believe that you, or a class member you represent, died or suffered a decline in health that was caused or contributed to by the termination of ADH services in 2009.  If you, or a class member you represent, believe you may have such a claim or potential lawsuit, you may wish to consult with an attorney. There are time frames that limit the period within which you can make such a claim

Final Hearing on Approval of the Settlement Agreement and Dismissal of the Lawsuit

The final court hearing at which the judge will be asked to approve the settlement agreement and dismiss the lawsuit will occur on Thursday, September 16, 2010, at 9:00 a.m. at the United States District Court, Western District of Washington, 700 Stewart Street, Suite 2310, Seattle, WA  98101, Courtroom 13106 (Honorable Judge Richard A. Jones).


If you have questions or concerns about the proposed settlement agreement, you should contact:


Louise Ryan, Class Representative and Washington State Long-Term Care Ombudsman


Multi-Service Center


P.O. Box 23699


Federal Way, WA 98093-0699


Phone:  1-800-562-6028


Fax:  (253) 815-8173


Andrea Brenneke, Class Counsel


MacDonald, Hoague & Bayless 
705 Second Avenue, Suite 1500 
Seattle, WA  98104 
Phone:
(206) 622-1604 

Fax:  (206) 343-3961

Jeff Crollard, Class counsel


Crollard Law Office, PLLC


1904 Third Avenue, Suite 1030


Seattle, WA 98101-1170


Phone: 206-623-3333


Fax: 206-623-3838


You have the right to come to the court hearing and comment on the final approval of the settlement agreement and dismissal of the lawsuit.  You have no obligation to come if you approve of settlement agreement and dismissal of the lawsuit.
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Adult Day Health (ADH) Services


Request for Administrative Hearing to Challenge Current Level of ADH Services


(For class member in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

Print name:  _____________________________________________


I received the following level of Adult Day Health (ADH) services in June 2009:


_________________________ days per week


_________________________ hours each day


Currently, I do not receive the same level of ADH services that I received in June 2009, and I believe that I need to receive ADH services at that prior level.  I am requesting authorization from my case manager to receive ADH services at the same level that I received in June 2009.  

If ADH services are not available, I understand that I am entitled to have my skilled nursing services or rehabilitative therapy needs (such as physical or occupational therapy) met in another community based setting.  I understand that my Department of Social & Health Services (DSHS)/Area Agency on Aging case manager will arrange for restoration of my ADH, or have my skilled nursing and/or rehabilitative therapy needs met in another community based setting, on my behalf and with my active participation and consent.


If my request is not approved by my case manager, I request an administrative hearing to determine if I am entitled to receive ADH services at the same level I received in June 2009 or have my skilled nursing and/or rehabilitative therapy needs met in another community based setting.  I understand that DSHS will initiate the administrative hearing by providing a copy of this notice to the Office of Administrative Hearings.  I am entitled to an administrative hearing under state regulations, WAC 388-458, and the Class Settlement Agreement signed by the representative parties in LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.  I also understand that the administrative hearing is held in an informal setting before a neutral judge, and that I may get assistance with the hearing by contacting the resources at the end of this form.

_________________________________________________________


Signature of class member, or guardian or legal representative of class member

Date:  _______________________________


Send This Form to Your Case Manager—Either Your Department of Social & Health Services (DSHS) or Area Agency on Aging (AAA) Case Manager Within 90 Days of the Date at the Top of This Notice.  If You do Not Know the Address of Your Case Manager, Send This Form to:



Office of Administrative Hearings



2420 Bristol Court SW, 1st Floor



P.O. Box 42488



Olympia, WA 98504-2488



Phone:  (360) 664-8717



Fax:  (360) 664-8721


NOTICE OF ADMINISTRATIVE HEARING RIGHTS:

You have the following rights related to an administrative hearing: 


· To be represented (DSHS does not pay for attorneys, but free or low cost legal assistance may be available in your community.  For additional information call 1-888-201-1014);  

· To receive copies of all information used by the DSHS in making its decision, and to view and copy your DSHS file (except for any documents that are exempt from disclosure under state or federal law or parts of the file that contain confidential information about other clients).  Your case manager can assist you to obtain this information;


· To submit documents in evidence;


· To testify at a hearing and to present witnesses to testify on your behalf; and


· To cross examine witnesses testifying for the Department;


· To receive interpreter assistance and reasonable accommodations for a disability, if needed.  


For further information, please request the pamphlet (DSHS 22-093 Your Hearing Rights in a DSHS case) from your case manager.  In addition, you may find the pamphlet “Representing Yourself at a Fair Hearing,” available from the website www.washingtonlawhelp.com to be helpful.  Finally, you may be able to receive assistance with the hearing from the Long-Term Care Ombudsman Program, at 
1-800-562-6028.
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RYAN, ETAL. V. DREYFUS CLASS SETTLEMENT AGREEMENT
A. CONDITIONS OF SETTLEMENT

The parties in LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court —
Western District (Seattle), cause no. CO9-0908RAJ, enter into this Class Settlement Agreement
(“Class Agreement”) for the purpose of resolving Class claims brought in the Complaint filed on
July 2, 2009, and Amended Complaint filed on August 12, 2009 (the “Lawsuit”).

B. PARTIES AND DEFINITIONS

1. “ADH” means adult day health services, offered through the Washington State’s
Medicaid program to eligible Medicaid clients. ADH services can include personal care
services, skilled nursing services, skilled rehabilitative therapy services, social and recreational
activities, and meals. ADH services are provided to some Medicaid clients at Adult Day Health

centers. Transportation to the centers is also provided to clients through the Medicaid program.

2. “Plaintiffs” are Louise Ryan, in her capacity as the Washington State Long-Term
Care Ombudsman, and all individual Medicaid clients residing in long-term care facilities who
were authorized to receive ADH services through June 30, 2009, and whose ADH services were
terminated effective July 1, 2009. All individual Medicaid clients residing in long-term care
facilities or other Department Division of Developmental Disabilities supported living residences
and authorized for ADH services through June 30, 2009, were certified as a class in this matter

by Court order dated Septembef 4, 2009.

3. “Class Members” are the individuals who were certified as class members by the

Court’s September 4, 2009 order, including class representatives B.S., C.S., RM., and T.W.

4. “Department” is the Washington State Department of Social and Health Services.
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5. “CMS” is the Centers for Medicare and Medicaid Services within the United

States Department of Health and Human Services.

6. “State Defendant” is Susan Dreyfus, in her capacity as Secretary of the

Washington State Department of Social and Health Services.

7. “Class Counsel” means MacDonald Hoague & Bayless, by and through attorney
Andrea Brenneke, and Jeff B. Crollard of Crollard Law Offices PLLC, appointed as counsel for
Plaintiffs and Class Members by Court order dated September 4, 2009.

C. BACKGROUND AND BASIS FOR AGREEMENT

1. The Lawsuit challenges certain Department actions related to the termination of
the ADH program for Class Members, who are Washington Medicaid recipients residing in
community-based long-term care facilities on June 30, 2009. The Department was directed by
the biennial appropriations act, adopted by the Washington State Legislature effective July 1,
2009, to terminate the ADH program for such Medicaid clients and did terminate the ADH
program for them effective July 1, 2009.

2. As well as ADH services, the Department can contract for an array of long-term
care services in community-based settings, including personal care, skilled mjrsing, and skilled
rehabilitative therapy, to which it may refer Medicaid clients who have been assessed as meeting

functional eligibility requirements for nursing home care.

3. Community-based long-term care facilities, in which Class Members resided on
June 30, 2009, included licensed adult family homes and boarding homes. Under state licensing
laws and regulations, such facilities are required to provide care and services to residents on a
24-hours-per-day, 7-days-per-week basis. Under such laws and regulations, the adult family
homes and boarding homes are not required to provide skilled nursing, occupational or physical
therapy care or services to their residents, but they may agree to assist in coordinating with such

skilled services or with ADH programs the residents attend.
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4. Plaintiffs’ Amended Complaint asserts two primary claims: (1) the Department
did not comply with procedural due process requirements in the Fourteenth Amendment to the
Constitution, 42 U.S.C. § 1983, and federal and state Medicaid laws and regulations, because it
failed to provide proper notice and administrative hearing rights to Class Members in advance of
termination of skilled nursing and/or skilled rehabilitative therapy services; and (2) termination
of the Class Members’ ADH services, without providing replacement skilled nursing and
rehabilitative therapy services to Class Members in community-based settings, violated the
Americans with Disabilities Act, 42 U.S.C. §§ 12132 et seq. (the “ADA”), and other federal and

state laws and regulations.

5. The Court issued a séries of orders granting preliminary injunctive relief to
Plaintiffs on July 13, August 13, and September 4, 2009 (collectively, referred to as the
“Injunction Orders™). The Injunction Orders found that the Department terminated ADH
services for Class Members without providing proper notice and administrative hearing rights
before termination of such services. The Injunction Orders required the Department to
(1) immediately re-instate ADH services for Class Members until such time as Class Members’
needs are reassessed and successor skilled nursing and/or skilled rehabilitative therapy services
were put in place, subject to fair hearing rights, and (2) if ADH services were to be reduced or
terminated, to send revised planned action notices to Class Members, informing each Class
Member about the successor skilled nursing and/or skilled rehabilitative therapy services put in
place and of his or her right to an administrative hearing in advance of termination of ADH
services and continuation of ADH services pending the administrative hearing process. See

Exhibit 1 (Class Injunction dated September 4, 2009).

6. On April 26, 2010, the Court granted Plaintiffs attorney fees and costs under
42 U.S.C. § 1988 in the total amount of $288,530.19, as the prevailing party on Plaintiffs’

procedural due process claims, as reflected in the Injunction Orders.

7. Plaintiffs’ substantive claims under the ADA have not been litigated or decided

by the Court. Plaintiffs contend that the Department’s elimination of the ADH program, without
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providing comparable Medicaid services in other community-based settings, violated the ADA.
Defendant contends that the ADH program may be eliminated in the State of Washington
without violating the ADA.

8. Following the Injunction Orders, the Department re-authorized ADH services and
began the process of reinstating ADH services for all Class Members. The Department also -
began revising the planned action notice that would be sent to Class Members that would inform
them of their right to an administrative hearing before termination of ADH services in the future,
as well as the continuation of their ADH services pending conclusion of the administrative

hearing process.

9. CMS is authorized by federal law to administer and oversee the Medicaid
program, and CMS approval is required by federal law on each state’s Medicaid “State Plan”, the

blueprint of Medicaid services in each state.

10.  Prior to the Injunction Orders, the Department submitted revisions to the State
Plan to terminate ADH services for Class Members to CMS under Section 1915i of the Social
Security Act (42 U.S.C. § 1396n) (such plans are commonly referred to as “1915i plans™). On
September 15, 2009, CMS disapproved the proposed State Plan revisions to eliminate ADH
services for Medicaid recipients residing in community residential care facilities. CMS informed
the Department that ADH services could not be eliminated for an individual Medicaid client
based on the fact that the individual resided in a community residential care facility. As a
consequence of CMS’s disapproval of the 2009 Legislative plan to terminate ADH services for

Class Members, the Department abandoned the plan.

11.  The Department changed its 1915i State Plan revisions and submitted new
revisions to the State Plan to CMS. On December 21, 2009, the Department received formal
approval from CMS on a revised State Plan including changes to the 1915i plan for the provision
of ADH services to Medicaid clients, including those receiving care in their own homes and
those receiving care in community residential care facilities. The approved, revised 1915i plan

provided for continuation of ADH services to all Class Members and other Medicaid clients then
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receiving ADH services. However, the approved, revised 1915i plan called for the gradual
reduction of the ADH program through a declining census cap that would reduce the number of
Medicaid clients authorized to receive ADH services as Class Members and other Medicaid
clients in the ADH program naturally left the program (such as due to a Class Member’s or
client’s move to another state, voluntary transfer to a skilled nursing facility, or death). The

approved, revised 1915i plan went into effect on January 1, 2010.

12. The ADH provider community objected to these declining caps. The ADH
provider community believed that the ADH provider network would be dismantled as a result
because the ADH providers would not be able to maintain the fixed costs of staying in business
to serve the ongoing needs of Class Members if there was steadily declining income from a
declining number of ADH clients with no provision for adding new ADH recipients to take their

place.

13. On February 10, 2010, the parties engaged in the first mediation in this case. The
parties were not successful in reaching an agreement to settle the case, but Plaintiffs identified a
conceptual approach toward settlement. The Plaintiffs’ stated goals for settlement centered on
the Department maintaining ADH services for all Class Members as well as reversing the
declining caps to maintain a constant census of ADH recipients and, thereby, a stable ADH
provider infrastructure. Following the mediation, the ADH providers and Class Representative
Louise Ryan worked with the Legislature to increase funding for the ADH program in the next

biennium.

14. During the 2010 legislative session, the Legislature provided for funding for ADH
at a consistent level, with no declining census cap, and struck the requirement that ADH services
were to be provided only to in-home clients. The ADH program now is funded to provide ADH
services to 1,565 Medicaid clients at any given time. The funding is sufficient to provide ADH
services to all Class Members, as well as some additional Medicaid clients qualifying for ADH
services (whether residing in long-term care facilities or in their own homes). (Hereinafter, the
level of funding described in this paragraph will be referred to as the “Consistent Funding
Level.”) No Medicaid clients are on a Department wait list for ADH services as of the date of

this Agreement.
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15.  This Class Agreement and the Legislature’s reinstatement of the ADH program at
a consistent funding level requires the Department to modify its existing 1915i plan, because the
CMS approved State Plan still includes a declining census cap that would gradually reduce the
ADH program. Further, changes to Section 1915i of the Social Security Act imposed by
Congress in the Patient Protection and Affordable Care Act of 2010 (Pub. L. No. 111-148)
prohibit the imposition of census caps in 1915i plans, effective October 1, 2010, thereby further
potentially necessitating a modification to the existing 1915i plan for provision of ADH services.
The Department presently is consulting with CMS to determine how to modify the 1915i plan for
the provision of ADH services, consistent with the Legislature’s reinstatement of the ADH
program with the new funding level and recent change to federal law. Alternatively, the
Department is consulting with CMS as to how it possibly could operate the ADH program under

another provision of the Social Security Act.

16.  As of the date of this Agreement, the majority of Class Members who are willing
and able to participate in the ADH program are reinstated and receiving ADH services at the
same level as June 30, 2009. About 184 Class Members no longer are participating in the ADH
program. The Department’s data documents the following reasons for such Class Members’
termination of ADH services: (1) Class Members or their legal representatives no longer wish
for the Class Member to participate in the program; (2) Class Members moved out of state or out
of a locality in which an ADH provider operates; (3) Class Members were transferred to a
nursing home or hospital due to decline in functioning; (4) Class Members experienced an illness
or medical condition preventing participation in the ADH program; and (5) Class Members died.
A small number of Class Members have been reauthorized by the Department for ADH services,
but have been placed on wait lists by their ADH provider. The Department claims that its
documentation and information reflect that termination of ADH services by Class Members due
to an illness or medical condition preventing participation, transfer to a hospital or nursing home,
or death, is unrelated to the short-term termination of ADH services in 2009. The Plaintiffs have
not brought damages claims in this Lawsuit and have made no determination one way or another

in this regard. Consequently, nothing in this Class Agreement should be construed as the
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agreement of or admission by any Class Members that the Department’s documentation and

information in this regard is complete and/or accurate.

17.  The relief sought by Plaintiffs in the Amended Complaint has occurred or is in the
process of occurring. All Class Members were initially ordered to be reinstated in the ADH
program by the Injunction Orders, and in 2010, the Legislature subsequently reinstated the ADH
program at a consistent funding level and eliminated the plan to gradually phase out the ADH
program. Due to the ADH program reinstatement, the Department’s agreement to keep all Class
members in ADH services until they voluntarily terminate services or have been assessed to no
longer need those services and have exhausted their hearing rights, and the commitment to
operate the ADH program at a constant funding level sufficient to provide ADH services to all
Class Members, there is no need at this time to send Class Members a pre-termination planned
action notice and opportunity for administrative hearing. With this Class Agreement, and the

execution of the promises herein, all relief sought in the Amended Complaint will have occurred.

18.  The parties agree that it is in the best interests of all parties to resolve this dispute
without the commitment of additional resources in litigation and have set forth a procedure for

dismissing the Lawsuit with prejudice as set forth below in Section D(9).

In consideration of the mutual promises set forth herein and other good and valuable

consideration, the Department and Plaintiffs agree as follows:

D. TERMS OF AGREEMENT

This Class Agreement constitutes the entire agreement of the parties with respect to the
subject matter contained herein. No agreements, representations, oral statements,.
understandings, or courses of conduct, which are not expressly set forth in this Class Agreement,
shall be implied or will be binding upon the parties unless made in writing and signed by the
parties hereto. This Class Agreement may not be modified, amended, or enlarged except by

writing executed by the parties, or by court order.
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For and in consideration of the terms in this Class Agreement, Plaintiffs hereby release and
forever discharge the State Defendant, the Department, and the State of Washington from the
claims and causes of action for declaratory, injunctive, or equitable relief described in the Complaint
and Amended Complaint filed by the Class Members and their representatives herein against the
State Defendant, in the Lawsuit (LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District
Court — Western District (Seattle), cause no. CO9-0908RAJ), except as stated below:

1. By October 1, 2010, the Department shall submit appropriate documentation for
approval by CMS to operate the ADH program without declining caps, which shall be sufficient
to provide ADH services to all Class Members, and shall provide a copy of such documentation
to Class Counsel. The parties understand and acknowledge that as of October 1, 2010, the
declining caps in the Department’s existing 1915i plan vﬁll be invalid and effectively eliminated
by operation of federal law. The parties further understand and agree that the Department will
continue to operate the ADH program under the existing 19151 plan until such time as CMS
approves the new plan or waiver for the provision of ADH services in Washington State, and that
the existing 1915i plan for ADH services shall no longer have a declining census cap effective
October 1, 2010, by operation of federal law. The parties understand and agree that
alternatively, CMS may inform the Department that a new 1915i plan is not necessary, and
instead of approving a new 1915i plan, may direct the Department to continue to operate the
ADH program under the existing 1915i plan, with the understanding that the declining caps are

invalid and eliminated by operation of federal law.

2. By September 1, 2010, the Department shall send written notice to all Class
Members or their guardians or legal representatives informing them that the Department will
reimburse them for amounts they or a third party spent on behalf of Class Members for ADH
services or transportation during the short-term termination of ADH services in 2009. The notice
will be translated as appropriate for Class Members or their guardians or legal representatives.
The notice will set forth the process for making such reimbursement claims. All valid claims
received by the Department will be paid promptly. Such claims may be submitted through
October 15, 2010. The Department shall provide a copy to Class Counsel of the notice form and
proof of payment of all valid claims submitted to the Department.
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3. By September 1, 2010, the Department shall provide Class Counsel with
verification that each individual Class Member who is willing and able to participate in ADH
services has been accepted for ADH services by ADH providers at the same level that he or she
received in June 2009, or verification that each individual Class Member who is placed on a

| waiting list for ADH services by ADH providers, or who moves out of a locality in which ADH
services are provided, is receiving skilled nursing and/or rehabilitative therapy that he or she is
assessed as requiring through an alternative community-based provider. The Department’s
verification shall also identify all individual Class Members who have discontinued participation
in the ADH program for any reason, including the following: (1) client (or legal representative)
choice; (2) decline in health status preventing participation in the ADH program; (3) transfer to a
hospital or nursing home; (4) move out of state or locality in which ADH services are providéd;

and (5) death.

4, If any Class Member disputes the Department’s characterization of his or her
ADH service status, reflected in the verification provided by the Department to Class Members
and Class Counsel by September 1, 2010, and seeks reinstatement to the same level of ADH
services previously received, the Department agrees to facilitate return to ADH services for that
person, unless he or she is assessed to be ineligible, or provision of alternative community-based
Medicaid services, if ADH services are not available, and to provide fair hearing rights in the
case of a dispute. The Department will include notice of the right to a fair hearing in the Notice
to Class Members of the Class Settlement Agreement, and shall attach a form Class Members
may use to request a fair hearing to contest their current level of participation in the ADH

program.

5. The Department shall maintain ADH services for every Class Member, whether
such services are funded through Medicaid or entirely with state funds, until such time he or she
is assessed to be ineligible for ADH services and has exhausted his or her hearing rights, dies, or
otherwise elects to stop services. The Department shall operate the ADH program at the
Consistent Funding Level sufficient to provide all Class Members with ADH services without

declining caps. However, the parties recognize that the ADH program and funding may be

Class Settlement Agreement - 9





modified in the future through action taken by the Legislature, the Department’s or Governor’s
budgeting process, or as required by federal law. To the extent that ADH services are modified
or reduced in the future, the Department shall provide advance notice and administrative hearing
rights to all Class Members and other ADH recipients prior to the modification or termination of
ADH services, as required by this Court’s injunction, Ex. 1, federal and state constitutions, laws
and regulations. If ADH services are terminated or modified in the future, the Department shall
also comply with all other federal and state laws applicable to the provision of services to

affected Medicaid clients.

6. State Defendant will not appeal the Court’s order of April 26, 2010, granting
Plaintiffs $288,530.19 in fees and costs, plus interest from that date forward. The Department
shall promptly pay such amount, plus interest, within five (5) business days of the date this Class
'Agreement is signed and the Department has received completed W-9 forms from each Class
Counsel. The Department shall pay an additional $110,000.00 in fees and costs to Class
Counsel, within 20 business days after approval by the Court of this Class Agreement in the
preliminary fairness hearing. These payments represent the full and final settlement of Plaintiffs’
claims for attorney fees and costs related to the Lawsuit. If this Class Agreement becomes null
and void under Section D(10) below, the Department shall have the right to contest and appeal
the attorney fees and costs paid by the Department to Plaintiffs under this provision and the
Plaintiffs shall have the right to seek additional awards of attorney fees and costs from the Court.

7. This Class Agreement includes settlement of all of Plaintiffs’ claims in the
Lawsuit for injunctive, declaratory, or equitable relief, and attorneys’ fees and costs, and
contains all of the terms agreed to by the parties for full and complete settlement and resolution
of the Class claims identified in the Lawsuit. This is a final, conclusive, and complete release of
all claims identified in the Lawsuit. As stated in Subsections D(7.2) and (7.3) below, the
Plaintiffs’ release under this Class Agreement is not a release of individual Plaintiffs’ damages
claims based on occurrences or events constituting the basis for the Lawsuit that occurred prior
to the effective date of this Class Agreement, nor is it a release of claims based on occurrences or

events, if any, that arise after the date of this Class Agreement.
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7.1  Notwithstanding the foregoing, nothing in this Class Agreement shall be
construed as an admission by the parties of any liability or of any claim, theory, defense, or
factual allegation related to any issue that was raised or could have been raised by the parties in

the Lawsuit.

7.2 Notwithstanding the foregoing, nothing in this Class Agreement shall be
construed as an agreement or admission by Plaintiffs or any individual Class Member that the
termination of any Class Members from the ADH program, due to transfers to a nursing home,
transfer to a hospital, illness, or physical condition preventing participation, or death, was
unrelated to the short-term termination of the ADH program in 2009. Nor shall anything in this
Agreement be construed as the settlement or waiver of any right of any individual Class Member
to pursue a claim for damages for injuries or wrongful death caused or contributed to by the
short-term termination of ADH services in 2009, brought under civil rights statutes, the ADA, or
any other statutes. Nor shall anything in this Agreement be construed as the settlement or waiver

of any right of the Department to defend against any such claims.

7.3  Notwithstanding the foregoing, nothing in this Class Agreement shall be -
construed as the waiver of the right of any Class Member or any Medicaid client to initiate a
lawsuit to challenge the legal validity of any future termination or reduction of their own ADH
services or modification of the ADH program or funding level, nor shall it be construed as a
waiver of the State’s right to defend the legal validity of any future termination or reduction of

individual ADH services or modification of the ADH program.

8. The parties agree to jointly prepare a Notice of this Class Agreement. The
Attorney General’s Office shall initiate the first draft of the proposed Notice. The Notice, after
being approved by the Court, shall be sent, at the Department’s expense, to all Class Members.

9. The parties represent that this Class Agreement is fair, reasonable and adequate,

and should be approved under Fed. R. Civ. P. 23(e). The parties shall seek approval of the Class

Agreement and dismissal of the Lawsuit, consistent with Fed. R. Civ. P. 23(e), as follows:
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9.1 On or before August 5, 2010, the parties shall file a “Joint Motion for
Stay of Case Schedule and Litigation Deadlines and Order Granting Preliminary Approval of
Class Agreement” and set the matter for a preliminary fairness hearing before the Court, to be
held in or about September 2010. At the preliminary fairness hearing, the parties shall also seek
Court approval on the Notice to the Class Members that complies with Fed. R. Civ. P. 23(e).

9.2 If the Court grants the Motion for Stay of Case Schedule and Litigation
Deadlines and Order Granting Preliminary Approval of Class Agreement, the parties shall
submit a “Joint Motion for Final Approval of the Class Agreement and Dismissal of Lawsuit
with Préjudice,” requesting final approval of this Class Agreement and dismissal of the Lawsuit

with prejudice.

9.3 The Department shall send the Court-approved Notice to all Class
Members at its expense and translated as necessary for Class Members or their guardians or legal
representatives, including notice of the date, time, and location of the final fairness hearing on
the parties’ Joint Motion for Final Approval of the Class Agreement and Dismissal of Lawsuit

with Prejudice.

9.4  The Attorney General’s Office shall prepare the initial draft of the
pleadings in support of both motions and the Notice to Class Members and provide Plaintiffs’

Counsel the opportunity to review and revise the same.

10.  This Class Agreement shall be contingent upon the Federal District Court entering
the Order Staying Case Schedule and Litigation Deadlines and Granting Order of Preliminary
Approval of Class Agreement; submission by the Department to CMS seeking approval to
operate the ADH program without declining caps and sufficient to provide all Class Members
with ADH services, or continued operation of the ADH program under the Department’s present
19151 plan, with the recognition that the declining caps therein shall be invalid and void by
operation of federal law on October 1, 2010; and the Court entering the Order of Final Approval
of Class Agreement and Dismissal of the Lawsuit with Prejudice. The Attorney General’s Office

shall prepare the initial draft of the dismissal pleadings and provide Plaintiffs’ Counsel the
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opportunity to review and revise the same. Should any contingency specified in the Terms of

this Class Agreement fail to occur, this Class Agreement shall be null and void.

11.  The undersigned Class Counsel affirm that the terms of this Class Agreement
have been completely read and fully disclosed, understood, and voluntarily accepted by the
Plaintiffs, for the purpose of making a full compromise, and settlement of any and all
declaratory, injunctive, or equitable claims, disputed or otherwise, against the State Defendant,
the Department, and the State of Washington. The undersigned Class Counsel further declare
and affirm they have been given full authority by their clients, through the Class Representatives,
to enter into this Class Agreement on behalf of the Plaintiffs.

12.  The parties ﬁarticipated and had an equal opportunity to participate in drafting
and/or approval of drafting of this Class Agreement. No ambiguity shall be construed against
any party based upon a claim that the party drafted the ambiguous language. The parties
represent and affirm that they have full power and authority to enter into this Class Agreement

and to carry out all actions required of them to the extent allowed by law.

13. Should disputes arise regarding this Class Agreement, the dispute shall be
interpreted and enforced according to the laws of the state of Washington and any applicable

federal law.

14.  This Class Agreement does not violate any federal or state statute, rule,
regulation, or known common law. However, any provision found to be invalid or in violation
of any statute, rule, regulation, or common law shall be considered null and void, with the

remaining provisions remaining in full force and effect.
15.  The parties agree that any subsequent change in state or federal law contrary to

the terms of this Class Agreement shall be controlling, and the term(s) in this Class Agreement

that is contrary to a subsequent change in the law shall become null and void.
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16.  This Class Agreement may be executed in separate counterparts, each of which
shall be considered an original, but all of which shall constitute one agreement.

DATED this 2‘7*’* day of _\.

e

i
(e o e
VA

Washington Long
Care Ombudsman

COUNSEL FOR PLAINTIFFS

ANDREA BRENNEKE #22027
MacDonald Hoague & Bayless
JEFF B. CROLLARD #15561
Crollard Law Offices

Attorneys for Plaintiffs
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Attorney General

M_lﬂ h. 1
CATHERINE HOOVER, #22049
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Verification By Adult Day Provider of Attendance And Payment For ADH Services By Or For A DSHS Client


(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ, for whom private payment was made during July to September 2009)

Name and title of Adult Day Health provider representative completing this form:


_______________________________________________________________________


Name of Adult Day Health Center:


_______________________________________________________________________


Name of DSHS client for whom Adult Day Health services were paid for by the client or another person on his or her behalf:


_______________________________________________________________________


Dates (month/day/year) of service paid for by DSHS client or another person on his or her behalf during the July 2009 to Sept. 2009:


_______________________________________________________________________


_______________________________________________________________________


Total amount paid by DSHS client or another person on his or her behalf for the Adult Day Health services on the dates specified above:


_______________________________________________________________________


_______________________________________________________________________


I declare that the foregoing is true and correct.


______________________________________________________


[Signature]  


______________________________________________________


Date signed and city and state where signed


Verification of Transportation To/From Adult Day Health Services 


(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ, for whom private payment was made during July to September 2009)

Name and title of Transportation provider representative completing this form:


_______________________________________________________________________


Name of Adult Day Health Center(s) where DSHS client was transported:


_______________________________________________________________________


Name of DSHS client for whom transportation to ADH Center was provided:


_______________________________________________________________________


Dates (month/day/year) of transportation for the DSHS client during the July to Sept. 2009:


_______________________________________________________________________


_______________________________________________________________________


Total amount paid by DSHS client or another person on his or her behalf for the transportation services to ADH Center(s) on the dates specified above:


_______________________________________________________________________


I declare that the foregoing is true and correct.


______________________________________________________


[Signature]  


______________________________________________________


Date signed and city and state where signed







_1344234180.doc
Notice About Process for Requesting Reimbursement 

For Out-of-Pocket Payment from July to Sept. 2009 for Adult Day Health Services or Transportation Costs to ADH Services

(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

This notice is being sent to you because you are a class member, or a guardian or legal representative of a class member in the following class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.

The lawsuit was filed on behalf of persons such as you, who were receiving adult day health services through DSHS/Medicaid in June 2009, and whose adult day health services were terminated by the Department of Social and Health Services (DSHS) on July 1, 2009.  

In the lawsuit, the judge found that the DSHS failed to provide you and other affected Medicaid clients with proper notice about the termination of your Adult Day Health (ADH) services, and failed to provide you with an opportunity for an administrative hearing before your ADH services were terminated.  The judge ordered the DSHS to reinstate your ADH services and send you a proper notice before making any change to your ADH services.  As required by the judge’s order, DSHS re-authorized adult day health services for you and other Medicaid clients who were affected by the termination of ADH services.

Some of the class members whose ADH services were terminated between July and September 2009 may have used their own funds to pay for ADH services or transportation to/from those services during that time.  Others may have had their ADH services or related transportation paid for on their behalf by their guardians, family members, or other persons.

As part of the settlement of the class action lawsuit, DSHS has agreed to reimburse class members or their guardians, family members, or other persons, for the cost of any ADH services, and transportation to/from adult day health services, that you or they paid on your behalf during the time your ADH services were terminated between July and September, 2009.

If you or another person has a claim for such reimbursement for your services or transportation, please complete the attached REQUEST FOR REIMBURSEMENT form.  You will also need to provide a copy of a receipt(s) from your adult day health provider and/or transportation provider listing the dates you attended and the amount that was paid, or a copy of cancelled checks or similar verification of payment.  If you do not have a receipt or cancelled check(s) you must ask the adult day health provider and/or transportation provider to complete the attached forms.  These are titled:  VERIFICATION BY ADULT DAY HEALTH PROVIDER OF ATTENDANCE AND PAYMENT FOR ADH SERVICES BY OR FOR A DSHS CLIENT and VERIFICATION OF TRANSPORTATION TO/FROM ADULT DAY HEALTH SERVICES BY TRANSPORTATION PROVIDER.  

Send completed forms to the Department of Social and Health Services (DSHS) at the following address:

DSHS/ADSA Finance Office


PO Box 45600; MS 45600


Olympia, WA 98504-5600


You have until October 15, 2010, to submit claims for reimbursement as described in this letter to the Department of Social and Health Services.

After your claim for reimbursement is approved, we will send a W9 (Request for Taxpayer Identification Number & Certification) for you to complete so payment can be processed. 


Please feel free to contact Anne Vanderbeek directly at 360-725-2558 or the relevant division of DSHS at 800-422-3263 with any questions. 






