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STATE OF WASHINGTON

DEPARTMENT OF SOCIAL AND HEALTH SERVICES

AGING AND DISABILITY SERVICES ADMINISTRATION

PO Box 45600 ( Olympia, WA 98504-5600


H10- 053 - Information
August 27, 2010
	TO: 
	Home and Community Services (HCS) Division Regional Administrators

Division of Developmental Disabilities (DDD) Regional Administrators

Area Agency on Aging (AAA) Directors

	FROM:
	Bill Moss, Director, Home and Community Services Division

Linda Rolfe, Director, Division of Developmental Disabilities

	SUBJECT: 
	Adult Day Health (ADH) Services Settlement Agreement 

	Purpose:
	To inform staff of the ADH Services Settlement Agreement and actions that may be required by case management.  

	Background:
	There was a class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, ET AL. VS. SUSAN DREYFUS. The lawsuit was filed on behalf of persons receiving Adult Day Health (ADH) services through DSHS/Medicaid in June 2009, and whose ADH services were terminated by the Department of Social and Health Services (DSHS) effective July 1, 2009.  



	What’s new, changed, or

Clarified

 
	Settlement of the Class Action Lawsuit:
The settlement agreement requires the Department to take the following actions:

1. Send written notice to all class members informing them that the Department will reimburse them for amounts spent on ADH services and or transportation to or from ADH July 2009 through September 2009.
On August 31, 2010, DSHS will send a notice and forms to class members, or their representatives, instructing them on how to submit a claim for reimbursement. Notice and forms include:
· Notice About Process for Requesting Reimbursement for Out-of-Pocket Payment for ADH Service  or Transportation Costs to ADH Service Between July to September 2009 (Attachment A);
· ADH and Transportation to ADH Request for Reimbursement form (Attachment B);
· Verification by ADH Provider of Attendance form & Verification of Transportation to/from ADH Services (Attachment C);
2. Notify class members of the Settlement Agreement and provide an Administrative Hearing for any unresolved disputes about how many day/hours of ADH services a class member should be receiving.
On August 31, 2010, DSHS will send a notice and forms to class members or their representatives, informing them of the settlement details and the process to address unresolved disputes.  Notice and forms include:
· ADH Services Lawsuit Notice of Proposed Settlement Agreement (Attachment D);
· Request for Administration Hearing to Challenge Current Level of ADH Services (Attachment E);
· Ryan et al. vs. Dreyfus Class Settlement Agreement (Attachment F).

	ACTION:


	Case managers must assist class members who challenge their current level of participation in ADH services.
1.  If a Case Manager receives a completed Request for Administrative Hearing to Challenge Current Level of ADH Services form (Attachment E) or communication that the class client wants to increase  their current level of ADH services the CM will:
a)  Review the request and:
1. Approve and authorize the increased level of ADH; or 
2. Deny the request and facilitate an administrative hearing (Attachment E).
b) Facilitate an administrative hearing for denied requests by: 
1. Calling the Office of Administrative Hearings (OAH) at  (360) 664-8715; or
2. Faxing the completed form Request for Administrative Hearing to Challenge Current Level of ADH Services to the OAH at (360) 664-8721.

	Related 
REFERENCES:                   
	

	ATTACHMENTS:
	Attachment A - Notice About Process for Requesting Reimbursement:

[image: image1.emf]Notice About Process  for Requesting Reimbursement for Out of Pocket Payment for ADH Service or Transportation Costs (Attachment A).doc


Attachment B - ADH and Transportation to ADH Request for Reimbursement Form:

[image: image2.emf]ADH and  Transportation to ADH Reimbursement Form (Attachment B).doc


Attachment C - Verification by ADH Provider of Attendance Form & Verification of Transportation to/from ADH Services Form:

[image: image3.emf]Verification By Adult  Day Provider of Attendance Form (Attachment C).doc


Attachment D - ADH Services Lawsuit Notice of Proposed Settlement Agreement:

[image: image4.emf]Notification of the  ADH Services Lawsuit Notice of Proposed Settlement Agreement (Attachment D).doc


Attachment E - Request for Administration Hearing to Challenge Current Level of ADH Services:

[image: image5.emf]Request for  Administrative Hearing Form (Attachment E).doc


Attachment F - Ryan et al. vs. Dreyfus Class Settlement Agreement:

[image: image6.emf]Settlement  Agreement FULLY EXECUTED (Attachment F).pdf



	CONTACT(S):                            

	Anne Vander Beek, Adult Day Services Program Manager

(360) 725-2558

Vandea@dshs.wa.gov
Debbie Couch, Developmental Disabilities Program Manager

(360) 725-3415

Couchdg@dshs.wa.gov
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Adult Day Health and Transportation to ADH

Request for Reimbursement for Private Payment during July to Sept. 2009

(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

Name of person (DSHS Medicaid client) who attended the Adult Day Health (ADH) program: 

_______________________________________________________________________


Name of person who paid for ADH services for the DSHS client, or for transportation to the ADH services, and is requesting reimbursement from DSHS:

_____________________________________________________________________________


Adult Day Health Services Payment


I paid for Adult Day Health services for the following dates (check dates):




[image: image1.emf]Date Service Provided


Month 1 2 3 4 5 6 7 8 9 10111213141516171819202122232425262728293031


Jul-09


Aug-09


Sep-09




The total amount I paid for Adult Day Health services for the time period specified above is:


$__________________________________________

The name or names of the Adult Day Health Center or centers that provided the services is:


_____________________________________________________________________________


______________________________________________________________________________


I am attaching proof of my payment for Adult Day Health services. (Acceptable proof of payment include cancelled check(s) or receipt(s) from the ADH provider; or



I am attaching the VERIFICATION BY ADULT DAY HEALTH PROVIDER OF ATTENDANCE AND PAYMENT FOR ADH SERVICES BY OR FOR A DSHS CLIENT, which has been completed by my Adult Day Health provider.

Transportation Costs Payment

I paid for transportation to/from adult day health services for the following dates (check dates):




[image: image2.emf]Date Service Provided


Month 1 2 3 4 5 6 7 8 9 10111213141516171819202122232425262728293031


Jul-09


Aug-09


Sep-09




The total amount I paid for transportation to/from adult day health services for the time period specified above is:


$__________________________________________


The name or names of the transportation providers that provided the services is:


_____________________________________________________________________________


______________________________________________________________________________


I am attaching proof of my payment for transportation to/from adult day health services. (Acceptable proof of payment include cancelled check(s) or receipt(s) from the transportation provider; or


I am attaching the VERIFICATION OF TRANSPORTATION TO/FROM ADULT DAY HEALTH SERVICES, that has been completed by my transportation provider.  

I declare that the foregoing is true and correct.


______________________________________________________


[Signature]


______________________________________________________


Date signed and city and state where signed
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Adult Day Health Services Lawsuit Notice of Proposed Settlement

and

Notice of Hearing Date for Court Approval of Proposed Settlement Agreement

Introduction

This notice is being sent to you because you are a class member, or a guardian or legal representative of a class member, in the following class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.


The lawsuit was filed on behalf of persons such as you, who were receiving Adult Day Health (ADH) services through DSHS/Medicaid in June 2009, and whose ADH services were terminated by the Department of Social and Health Services (DSHS) on July 1, 2009.  


In the lawsuit, the judge found that DSHS failed to provide you and other affected Medicaid clients with proper notice about the termination of your ADH services, and failed to provide you with an opportunity for an administrative hearing before your ADH services were terminated.  The judge ordered DSHS to reinstate your ADH services and send you a proper notice before making any change to your ADH services.  As required by the judge’s order, DSHS re-authorized ADH services for you and other Medicaid clients who were affected by the termination of ADH services and worked to return class members to the same levels of ADH services as they had received in June of 2009.


Re-instatement of the Adult Day Health Program

After the judge entered the order requiring DSHS to reinstate ADH services for class members, the Washington State Legislature reinstated funding for the ADH program.  At this time, and as part of the proposed settlement described below, there are no plans to terminate or reduce ADH services in the future.


Proposed Settlement of the Class Action Lawsuit

The judge authorized certain individuals to represent all class members in the lawsuit (“Class Representatives”).  The Class Representatives have entered into a settlement agreement to resolve the lawsuit.  The settlement agreement must be approved by the judge before the lawsuit may be dismissed.  A copy of the settlement agreement is attached.  The settlement agreement contains the following requirements:

1. DSHS will submit proposed revisions to the State Medicaid Plan to remove declining census caps presently in the ADH plan.

2. To the extent certain class members are not now receiving ADH services at the level they received in June of 2009, DSHS will work with them to provide those ADH services, or medically necessary skilled nursing and/or rehabilitative services in community based settings, and provide a fair hearing for any disputes.

3. DSHS will reimburse class members and others for private payment for ADH services and transportation expenses spent for class members from July 2009 through September, 2009. DSHS will send a notice and form to class members or their representatives, instructing them how to submit a claim for reimbursement.  

4. In the future, before there is any termination or reduction of your ADH services, DSHS must give you notice of the proposed change and instructions on how to request an administrative hearing to challenge the proposed change.


5. DSHS will pay the class members’ attorney fees and costs, as specified in the settlement agreement.

If you wish to inquire about getting a copy of the settlement agreement translated, please contact Patty McDonald at DSHS:  telephone number (360) 725-2559

Email: patty.mcdonald@dshs.wa.gov    


Challenging Your Current Level of Participation in ADH Services

After the judge ordered DSHS to reinstate ADH services for all class members, DSHS worked to return class members to the same level of ADH services they had received in June of 2009.  In the process, DSHS found that some class members were no longer able to participate in ADH services at the same level they had participated before, for various reasons.  For example, some class members had moved to an area in the state which is not served by an ADH center, some ADH centers had closed or scaled back their operations,  some class members had been hospitalized or moved to a nursing home for health reasons, and some class members or their guardians chose not to return to ADH services.  

If you are not receiving the same level of ADH services that you were receiving in June of 2009, and you want to receive that level of ADH services again, you are entitled to request a return to the same level of ADH services you received in June of 2009.  You have the right to an administrative hearing if the level of ADH services you believe you need is not authorized by your case manager.  This right to an administrative hearing is described more fully in the attached form, which can be used to request an administrative hearing. 

Lawsuits or Claims for a Decline in Your Health or Death Related to the Termination of ADH Services

The proposed settlement agreement does not cover any individual claims that you may have for harm caused by the termination of ADH services in 2009.  The proposed settlement agreement does not prevent you from filing a claim or lawsuit for damages if you believe that you, or a class member you represent, died or suffered a decline in health that was caused or contributed to by the termination of ADH services in 2009.  If you, or a class member you represent, believe you may have such a claim or potential lawsuit, you may wish to consult with an attorney. There are time frames that limit the period within which you can make such a claim

Final Hearing on Approval of the Settlement Agreement and Dismissal of the Lawsuit

The final court hearing at which the judge will be asked to approve the settlement agreement and dismiss the lawsuit will occur on Thursday, September 16, 2010, at 9:00 a.m. at the United States District Court, Western District of Washington, 700 Stewart Street, Suite 2310, Seattle, WA  98101, Courtroom 13106 (Honorable Judge Richard A. Jones).


If you have questions or concerns about the proposed settlement agreement, you should contact:


Louise Ryan, Class Representative and Washington State Long-Term Care Ombudsman


Multi-Service Center


P.O. Box 23699


Federal Way, WA 98093-0699


Phone:  1-800-562-6028


Fax:  (253) 815-8173


Andrea Brenneke, Class Counsel


MacDonald, Hoague & Bayless 
705 Second Avenue, Suite 1500 
Seattle, WA  98104 
Phone:
(206) 622-1604 

Fax:  (206) 343-3961

Jeff Crollard, Class counsel


Crollard Law Office, PLLC


1904 Third Avenue, Suite 1030


Seattle, WA 98101-1170


Phone: 206-623-3333


Fax: 206-623-3838


You have the right to come to the court hearing and comment on the final approval of the settlement agreement and dismissal of the lawsuit.  You have no obligation to come if you approve of settlement agreement and dismissal of the lawsuit.






_1344237909.doc
Adult Day Health (ADH) Services


Request for Administrative Hearing to Challenge Current Level of ADH Services


(For class member in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

Print name:  _____________________________________________


I received the following level of Adult Day Health (ADH) services in June 2009:


_________________________ days per week


_________________________ hours each day


Currently, I do not receive the same level of ADH services that I received in June 2009, and I believe that I need to receive ADH services at that prior level.  I am requesting authorization from my case manager to receive ADH services at the same level that I received in June 2009.  

If ADH services are not available, I understand that I am entitled to have my skilled nursing services or rehabilitative therapy needs (such as physical or occupational therapy) met in another community based setting.  I understand that my Department of Social & Health Services (DSHS)/Area Agency on Aging case manager will arrange for restoration of my ADH, or have my skilled nursing and/or rehabilitative therapy needs met in another community based setting, on my behalf and with my active participation and consent.


If my request is not approved by my case manager, I request an administrative hearing to determine if I am entitled to receive ADH services at the same level I received in June 2009 or have my skilled nursing and/or rehabilitative therapy needs met in another community based setting.  I understand that DSHS will initiate the administrative hearing by providing a copy of this notice to the Office of Administrative Hearings.  I am entitled to an administrative hearing under state regulations, WAC 388-458, and the Class Settlement Agreement signed by the representative parties in LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.  I also understand that the administrative hearing is held in an informal setting before a neutral judge, and that I may get assistance with the hearing by contacting the resources at the end of this form.

_________________________________________________________


Signature of class member, or guardian or legal representative of class member

Date:  _______________________________


Send This Form to Your Case Manager—Either Your Department of Social & Health Services (DSHS) or Area Agency on Aging (AAA) Case Manager Within 90 Days of the Date at the Top of This Notice.  If You do Not Know the Address of Your Case Manager, Send This Form to:



Office of Administrative Hearings



2420 Bristol Court SW, 1st Floor



P.O. Box 42488



Olympia, WA 98504-2488



Phone:  (360) 664-8717



Fax:  (360) 664-8721


NOTICE OF ADMINISTRATIVE HEARING RIGHTS:

You have the following rights related to an administrative hearing: 


· To be represented (DSHS does not pay for attorneys, but free or low cost legal assistance may be available in your community.  For additional information call 1-888-201-1014);  

· To receive copies of all information used by the DSHS in making its decision, and to view and copy your DSHS file (except for any documents that are exempt from disclosure under state or federal law or parts of the file that contain confidential information about other clients).  Your case manager can assist you to obtain this information;


· To submit documents in evidence;


· To testify at a hearing and to present witnesses to testify on your behalf; and


· To cross examine witnesses testifying for the Department;


· To receive interpreter assistance and reasonable accommodations for a disability, if needed.  


For further information, please request the pamphlet (DSHS 22-093 Your Hearing Rights in a DSHS case) from your case manager.  In addition, you may find the pamphlet “Representing Yourself at a Fair Hearing,” available from the website www.washingtonlawhelp.com to be helpful.  Finally, you may be able to receive assistance with the hearing from the Long-Term Care Ombudsman Program, at 
1-800-562-6028.
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Verification By Adult Day Provider of Attendance And Payment For ADH Services By Or For A DSHS Client


(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ, for whom private payment was made during July to September 2009)

Name and title of Adult Day Health provider representative completing this form:


_______________________________________________________________________


Name of Adult Day Health Center:


_______________________________________________________________________


Name of DSHS client for whom Adult Day Health services were paid for by the client or another person on his or her behalf:


_______________________________________________________________________


Dates (month/day/year) of service paid for by DSHS client or another person on his or her behalf during the July 2009 to Sept. 2009:


_______________________________________________________________________


_______________________________________________________________________


Total amount paid by DSHS client or another person on his or her behalf for the Adult Day Health services on the dates specified above:


_______________________________________________________________________


_______________________________________________________________________


I declare that the foregoing is true and correct.


______________________________________________________


[Signature]  


______________________________________________________


Date signed and city and state where signed


Verification of Transportation To/From Adult Day Health Services 


(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ, for whom private payment was made during July to September 2009)

Name and title of Transportation provider representative completing this form:


_______________________________________________________________________


Name of Adult Day Health Center(s) where DSHS client was transported:


_______________________________________________________________________


Name of DSHS client for whom transportation to ADH Center was provided:


_______________________________________________________________________


Dates (month/day/year) of transportation for the DSHS client during the July to Sept. 2009:


_______________________________________________________________________


_______________________________________________________________________


Total amount paid by DSHS client or another person on his or her behalf for the transportation services to ADH Center(s) on the dates specified above:


_______________________________________________________________________


I declare that the foregoing is true and correct.


______________________________________________________


[Signature]  


______________________________________________________


Date signed and city and state where signed
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Notice About Process for Requesting Reimbursement 

For Out-of-Pocket Payment from July to Sept. 2009 for Adult Day Health Services or Transportation Costs to ADH Services

(For class members in federal lawsuit: LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ)

This notice is being sent to you because you are a class member, or a guardian or legal representative of a class member in the following class action lawsuit, filed in the United States Federal District Court in Seattle, Washington on July 2, 2009:  LOUISE RYAN, et al. vs. SUSAN DREYFUS, U.S. District Court – Western District (Seattle), cause no. CO9-0908RAJ.

The lawsuit was filed on behalf of persons such as you, who were receiving adult day health services through DSHS/Medicaid in June 2009, and whose adult day health services were terminated by the Department of Social and Health Services (DSHS) on July 1, 2009.  

In the lawsuit, the judge found that the DSHS failed to provide you and other affected Medicaid clients with proper notice about the termination of your Adult Day Health (ADH) services, and failed to provide you with an opportunity for an administrative hearing before your ADH services were terminated.  The judge ordered the DSHS to reinstate your ADH services and send you a proper notice before making any change to your ADH services.  As required by the judge’s order, DSHS re-authorized adult day health services for you and other Medicaid clients who were affected by the termination of ADH services.

Some of the class members whose ADH services were terminated between July and September 2009 may have used their own funds to pay for ADH services or transportation to/from those services during that time.  Others may have had their ADH services or related transportation paid for on their behalf by their guardians, family members, or other persons.

As part of the settlement of the class action lawsuit, DSHS has agreed to reimburse class members or their guardians, family members, or other persons, for the cost of any ADH services, and transportation to/from adult day health services, that you or they paid on your behalf during the time your ADH services were terminated between July and September, 2009.

If you or another person has a claim for such reimbursement for your services or transportation, please complete the attached REQUEST FOR REIMBURSEMENT form.  You will also need to provide a copy of a receipt(s) from your adult day health provider and/or transportation provider listing the dates you attended and the amount that was paid, or a copy of cancelled checks or similar verification of payment.  If you do not have a receipt or cancelled check(s) you must ask the adult day health provider and/or transportation provider to complete the attached forms.  These are titled:  VERIFICATION BY ADULT DAY HEALTH PROVIDER OF ATTENDANCE AND PAYMENT FOR ADH SERVICES BY OR FOR A DSHS CLIENT and VERIFICATION OF TRANSPORTATION TO/FROM ADULT DAY HEALTH SERVICES BY TRANSPORTATION PROVIDER.  

Send completed forms to the Department of Social and Health Services (DSHS) at the following address:

DSHS/ADSA Finance Office


PO Box 45600; MS 45600


Olympia, WA 98504-5600


You have until October 15, 2010, to submit claims for reimbursement as described in this letter to the Department of Social and Health Services.

After your claim for reimbursement is approved, we will send a W9 (Request for Taxpayer Identification Number & Certification) for you to complete so payment can be processed. 


Please feel free to contact Anne Vanderbeek directly at 360-725-2558 or the relevant division of DSHS at 800-422-3263 with any questions. 






