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H06-060 – Procedure
August 2, 2006
	TO: 
	Area Agency on Aging (AAA) Directors

Home and Community Services (HCS) Division Regional Administrators

	FROM:
	Bill Moss, Director, Home and Community Services Division

	SUBJECT: 
	FAIR HEARING RIGHTS RELATED TO CARE ASSESSMENTS AND EXCEPTION TO RULE (ETR) REDUCTIONS AND TERMINATIONS

	Purpose:
	To inform fair hearing coordinators, social workers, and case managers about:

· A new right to request a fair hearing to challenge the department’s decision, to reduce or terminate hours/rates received through an ETR; and

· Who will be responsible for fair hearings that result from these reductions or terminations.

	Background:
	Historically, the department has not afforded a fair hearing right as an avenue to appeal a reduction or termination of an ETR decision.  The administration has decided to provide these rights.  From the perspective of the client, there is no difference between the services generated as a result of the assessment and the services received through the ETR.  When a client has come to rely on these services and the overall services are reduced or terminated, the client should have the right to appeal the decision.

	What’s new, changed, or

Clarified

 
	WAC 388-106-1315 was filed as an emergency rule, effective May 23, 2006, to provide clients with the right to a fair hearing when one of the following occurs:
· For in home care:

· The total number of in-home, personal care hours the client is currently receiving includes hours approved as an exception to rule in addition to the number determined in CARE, and

· The total number of in-home, personal care hours the client is currently receiving is reduced because of an ETR reduction or termination.

· For residential care:

· The client receives services in a residential facility and the total residential payment rate includes a rate approved as an ETR in addition to the rate assigned in CARE, and

· The total residential payment rate is reduced because of an ETR reduction or termination.

There is no right to a fair hearing for any other ETR decisions, per WAC 388-440-0001(3).  This includes initial requests for ETRs that are either denied or are approved for less than the number of hours/rate that were requested.

	ACTION:
	1. Continue to provide clients with notice, per MB H05-007, for ETR denials and approvals, including both partial and full approvals. 

2. The Notice of Action Exception to Rule, DSHS 05-246 is being revised.  Use Section B, page 2, to document reductions or terminations of ETRs.

3. Fair hearing coordinators are responsible for the hearing when the request is based on an hour/rate reduction as a result of the CARE assessment.

4. ADSA Headquarters is responsible for the hearing when the request is based on an hour/rate reduction or termination of an ETR. 

5. Contact Sue McDonough when you receive a fair hearing notice that meets the definition in #4 above.

	Related 
REFERENCES:
	

	ATTACHMENT(S):   
	Draft DSHS 05-246:
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	CONTACT(S):
	Sue McDonough, Program Manager

360-725-2533

mcdonsc@dshs.wa.gov 
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		OFFICE

     

		TELEPHONE NUMBER

     



		NOTICE OF ACTION


EXCEPTION TO RULE

		CLIENT ID NUMBER

     

		DATE

     



		     

		PLEASE SEE SECTIONS CHECKED 


FOR IMPORTANT INFORMATION.



		​- - - - - -






		Section A:


An exception to Department rule, per WAC      
 has:



 FORMCHECKBOX 
  Has not been initiated.  The reason for not initiating this request is:  




 FORMCHECKBOX 
  WAC 388-440-0001.  You are in the
 appropriate classification group, and your 



      situation does not differ from the majority.




 FORMCHECKBOX 
  Other based on WAC 388-440-0001.



 FORMCHECKBOX 
  Been requested.  You will be advised of the approval or denial of this request.



 FORMCHECKBOX 
  Approved:  Dates:      
to      


.


 FORMCHECKBOX 
  Denied  because:  




 FORMCHECKBOX 
  WAC 388-440-0001.  You are in the appropriate classification group, and 




      situation does not differ from the majority




 FORMCHECKBOX 
  Other based on WAC 388-440-0001.








You do not have a right to a fair hearing over this decision

A. If you do not agree with the decision, you have the right to complain in writing to the supervisor of your social worker or case manager who will review and respond in writing within ten (10) days of receipt of the complaint.


B. If you do not agree with the decision of the supervisor, you have the right to complain in writing to the HCS/DDD/Children’s Administration Regional Administrator or Area Agency on Aging Director or designee who will review and respond within ten (10) days of receipt of the complaint.


C. You will have continued benefits if you are receiving benefits through an ETR and are requesting a fair hearing for benefits that are not provided through an ETR.  If you do not prevail in the hearing, you may have an overpayment of sixty (60) days of the ETR benefits you are receiving that will be collected through the Office of Financial Recovery after the outcome of a fair hearing or through estate recovery.  The exercise of the right to pursue a complaint will not in any way preclude the exercise of any rights you may otherwise have under Chapter 388-02 WAC.


D. If administrative or judicial review is pending on the same issue, the Department may choose to respond to the complaint by informing you that the matter be resolved through the administrative or judicial review process.


NON-DISCRIMINATION STATEMENT

Discrimination is prohibited in all programs/activities: you cannot be excluded on the basis of race, color, religion, creed, national origin, sex, age, marital status, disabled or Vietnam-era veteran status, or handicap.


Section B:

Effective      

, your total in-home personal care hours or residential rate, based on your exception to Department rule, WAC 388-106-1213 has been:


 FORMCHECKBOX 
  Reduced

 FORMCHECKBOX 
  Terminated


You have the right to ask for a Fair Hearing if you disagree with this action.  You have ninety (90) days from the date you receive this notice to request a hearing.  To request a Fair Hearing you may write to the Office of Administrative Hearings, PO Box 42489, Olympia WA 98504-2489.


If you are currently receiving benefits through the above noted program, you will be eligible to have CONTINUING BENEFITS if you request a Fair Hearing by the effective date or the end of the month in which the effective date occurs.  If the Department action is upheld in the Fair Hearing, you may have an overpayment for benefits received during this period which you will have to repay.  You will not have to repay more than sixty (60) days worth of benefits.  If you do not want to have CONTINUING BENEFITS, you must notify the person who signed this letter in writing.


You also have the following rights:  1) to be represented (you may be eligible for free legal assistance); 2) to request a copy of your file and all information relied upon by the department in determining your benefits; 3) to submit documents in evidence; 4) to testify at the hearing and to present witnesses to testify on your behalf; and 5) to cross examine witnesses testifying for the department.  For further information, please request a pamphlet DSHS 22-092(X)) from the person signing this letter.  If desired, call:       



.

		

		



		WORKER’S SIGNATURE






		SUPERVISOR NAME


     

		



		



		

		HCS/AAA NAME AND ADDRESS
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DSHS 05-246 (REV. 07/2006) – TRANSLATED 

DSHS 05-246 (REV. 07/2006) 




