[image: image1.emf]\\hqcluster\Prattde2\ data\MBs\MBs 2004\APS Notification December\H04-097 Att 1 Alleged Perpetrator Notification 11.04.doc


H05- 015 Policy / Procedure
February 25, 2005

	TO: 
	Home and Community Services Regional Administrators

Area Agency on Aging Directors

Adult Protective Services Program Staff

Legal Benefits Advisors/Attorneys

	FROM:
	Penny Black, Director, Home and Community Services Division

	SUBJECT: 
	ADULT PROTECTIVE SERVICES (APS) INVESTIGATION OF DEPARTMENT OF SOCIAL AND HEALTH SERVICES (DSHS)/AREA AGENCY ON AGING (AAA) EMPLOYEES and AAA SUBCONTRACTORS 

	Purpose:
	This Management Bulletin clarifies APS procedure for investigation of allegations involving an alleged perpetrator who is a DSHS employee, AAA employee or AAA subcontractor.   

	Background:
	Chapter 6 required clarification of APS procedures to:

· More clearly differentiate between situations that do and do not involve a job-related allegation;

· Put interview practice into written policy; and, 

· Modify the notification letter template when appropriate.

	What’s new, changed, or

Clarified
	Attachment #1 replaces pages 39-42 in Long-Term Care (LTC) Manual Chapter 6 issued 04/03. 



	ACTION:
	Effective immediately:

· Remove the LTC Manual Chapter 6 section on pages 39-42 entitled “APS Investigation when a DSHS Employee is the Alleged Perpetrator”;

· Insert attachment #1into LTC Manual Chapter 6; 

· Implement the procedures in attachment #1 entitled “APS Investigation: Alleged Perpetrator is a DSHS Employee, Contracted Agent of the State (AAA Employee), or AAA Subcontractor.”  

	Related 
REFERENCES:
	RCW 74.34 Abuse of Vulnerable Adults
WAC 388-71-0100 through 388-71-01280 
Long-Term Care Manual, Chapter 6
MB 04-97 Revised APS Notification Letters


	ATTACHMENT(S):   
	#1  APS Investigation: Alleged Perpetrator is a DSHS Employee, Contracted Agent of the State (AAA Employee), or AAA Subcontractor
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#2  Letter Template: Alleged Perpetrator Notification 
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HCS MANAGEMENT BULLETIN







	CONTACT(S):
	Lori Melchiori, APS Program Manager

360-725-2531 or melchl@dshs.wa.gov 
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(Letterhead)


[Date]


Certified and Regular Mail


Name


Address


Dear                :


The Department of Social and Health Services’ (DSHS) Adult Protective Services (APS) program  recently investigated a report of possible mistreatment of a vulnerable adult (Case ID# ______).  Based on this investigation, APS has determined that you [select all that apply: abused, neglected, financially exploited, abandoned] a vulnerable adult.  As specified in RCW 74.34, neither the name of the victim nor the reporter may be disclosed to you in this notification letter. 


[In every letter:  Insert the text of the Outcome Report “Findings” section to provide a brief description of the date, location, actions and nature of the abuse, neglect, abandonment, or financial exploitation. Edit as appropriate and do not disclose the identity of the victim, reporter or witnesses.] 


These actions met the definition of [select all that apply: abuse, neglect, financial exploitation, abandonment] in RCW 74.34.020:


“[insert text of the appropriate definition(s) and subpart(s)].”


[Insert this sentence if the letter is being sent before the investigation has been completed:  The investigation by APS has not been completed.  If additional allegations are substantiated, an amended notification letter will be sent to you.] 


At this time, you have a right to request an administrative hearing to challenge APS’ initial finding.  Your hearing rights are described in RCW 34.05, WAC 388-02, and WAC 388-71.  To request an administrative hearing you must send, deliver or fax a written request to the Office of Administrative Hearings (OAH). OAH must receive your written request within 30 calendar days of the date this letter of notice was mailed to you, or within 30 calendar days of the date this letter of notice was personally served upon you. If you request a hearing by fax, you must also mail a copy of the request to OAH on the same day.  To request an administrative hearing you may complete the enclosed form and mail it to:


Office of Administrative Hearings


[Insert the address of the OAH office nearest to the APS regional office that made the substantiated finding. Be sure to add this same address to the Hearing Request Form.] 


If you choose not to use the form provided, you may request a hearing by providing enough information in your written request for the Office of Administrative Hearings to identify you and the DSHS action, including: 


· Your full legal name, current address and phone number;


· A brief explanation of why you disagree with the finding of the investigation by APS;


· A description of any assistance you need in the administrative appeal process, including a foreign or sign language interpreter or any accommodation for a disability. 

If you do not timely request a hearing, APS’ initial finding will become final and your name will be placed on a registry.   


You may be represented by an attorney or other person at the hearing (provided such representative is not a DSHS employee).  If you choose to have an attorney represent you, you are responsible to pay the attorney at your own expense.


If you timely request a hearing and subsequently withdraw or default, the APS finding   will become final and your name will be placed on a registry.  If you timely request a hearing and the judge upholds the finding, it will become the final finding and your name will be placed on a registry.  If you timely request a hearing and the judge reverses APS’ finding, the finding will be changed to unsubstantiated or inconclusive, consistent with the ruling of the judge.  


If the APS finding becomes final, state law may prevent you from being employed in a position or hold a license that involves the care of vulnerable adults or children or work or volunteer in a position that gives you unsupervised access to vulnerable adults or children.  If the information is requested from APS or the DSHS Background Check Central Unit, DSHS may disclose the substantiated finding and your identity.   


If you have questions about this notice you may call me at [phone number].


Sincerely,


  




              , Supervisor/Program Manager


Adult Protective Services


Home and Community Services


c:   APS Case Record


[Case Manager - Send a copy to his/her case manager if the AP is known to be a client of HCS, AAA, DDD or CA]











I, 		 , certify that I mailed a copy of this document, postage prepaid, to 		  via certified and regular mail.  I certify under penalty of perjury, under the laws of the State of Washington, that the foregoing is true and correct.







Dated:   		at 		, WA.







By:  					
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Chapter 6 - Long-Term Care Manual 

APS Investigation: Alleged Perpetrator IS A DSHS EMPLOYEE, Contracted Agent of the State (AAA EMPLOYEE), or AAA subcontractor     


In addition to the standard APS Chapter 6 procedures, follow the protocol in this section when the alleged perpetrator is a DSHS employee, a contracted agent of the state (AAA employee), or an AAA subcontractor. 

A. Applicable Laws And Policies


1. Chapter 74.34 RCW 
, WAC 388-71-0100-01280, and Chapter 6.


2. Administrative Policy No. 6.01.


3. Administrative Policy No. 9.01. 


4. Administrative Policy No 8.02.


5. Personnel Policy No. 545

6. Washington State Patrol/Department of Social and Health Services Interagency Agreement and Protocol for Complying with Executive Order 96-01.

B. Investigation Decisions

As soon as it is suspected during intake or the investigation that the alleged perpetrator may work for DSHS, AAA or an AAA subcontractor, APS will follow the process outlined in the Flow Chart in Section D to obtain answers to key questions and determine the appropriate procedures to implement. 

         Question #1:   Is the alleged perpetrator a DSHS/AAA employee or an AAA 

                                  subcontractor?

              Response:   If the answer is “no”, implement the standard Chapter 6 investigation


                                   procedures (see Flow Chart Box A);

                                   -or-

                                   If the answer is “yes”, then ask the second question…

          Question #2:   Does the AP work in a position with unsupervised access to vulnerable


                                   adults or children?



             Response:   If the answer is “no”, implement the procedures identified in Flow


                                 Chart Box B;

                                 -or-

                                 If the answer is “yes”, then ask the third question…

        Question #3:   Is the alleged victim affiliated with the AP’s work role? (e.g., is the AV

                                 a client of the AP or the AP’s agency?)


             Response:   If the answer is “no”, implement the procedures identified in Flow


                                 Chart Box C;


                                 -or-

                                 If the answer is “yes”, then implement the procedures identified in:


· Flow Chart Box D when the AP is an AAA employee or AAA subcontractor; or

· Flow Chart Box E when the AP is a DSHS employee.


C. Communication Procedures

1. With Law Enforcement or the Washington State Patrol

Follow standard Chapter 6 procedures for communication and coordination with law enforcement and/or the Washington State Patrol, including:


· Whenever the intake report or investigation indicates that the alleged abuse, neglect, abandonment or financial exploitation may be criminal, make an immediate report to LE, as required under RCW 73.34.063(2);  


· If a report has been made to LE/WSP, attempt to communicate and coordinate with them on a case-by-case basis and determine what/when APS should investigate;


· Conduct the APS interview with the alleged perpetrator with the presence or authorization of LE and/or Washington State Patrol;


· Inform LE/WSP of any APS protective services provided to the vulnerable adult.


2. Interviewing the Alleged Perpetrator


a. Follow standard Chapter 6 procedures for interviews and documentation; 

b. During the interview with the AP, the APS worker will:



Disclose his/her identity and role;



Identify the purpose of the interview;


Identify the reason this specific individual is being interviewed; 

· Inform the AP that he/she has the option of inviting a third party to be present during the interview (see section 2.c. below);


Not disclose the identity of the reporter or witnesses (as per RCW 74.34.035; 74.34.068; 74.34.095; 74.34.108); and



Terminate the interview in response to behaviors by any party that are impeding the interview process.  Document the reason for the termination. Ask the person being interviewed if he/she would like another opportunity to tell his/her side of the story (e.g., attempt to reschedule the interview or ask the person being interviewed if he/she would like to submit a written statement); 

c. A third party (for example, a friend, attorney, union representative) can participate in the interview at the request of the person being interviewed, as long as the third party is not also an AP in this or a related case.


· Document in the SER narrative the name of the third party, that he/she was present during the interview at the request of the alleged perpetrator, and his/her role (e.g., attorney, friend, union representative);

· The third party can ask and answer questions during the interview. If he/she responds to questions about the allegation, please verify with the AP that the third party is speaking for or on behalf of the AP;

· Clearly document the comments of the third party whenever he/she is speaking for or on behalf of the alleged perpetrator;  


· Just summarize the topic in the SER when anyone asks and APS answers general information questions about routine APS policy/procedure without including the specific questions in the SER; 


· If there are questions that APS can’t/won’t answer (like who was the reporter), document the fact that these specific questions were asked and APS provided an explanation of why that information could not be provided; 

· Do not put AP or third party issues, comments or questions about employment or personnel matters in the APS SER narrative.


3. Notification Letters


a. Implement standard alleged perpetrator notification procedures;

b. Before sending a DSHS employee union member an APS substantiated finding notification letter, modify the notification letter template by erasing the text that is crossed out below:  

You may be represented by an attorney or other person at the hearing (provided such representative is not a DSHS employee).  If you choose to have an attorney represent you, you are responsible to pay the attorney at your own expense.


(Reason: Although WAC 388-02-0155 prohibits DSHS employees from representing an appellant against the Department, the collective bargaining agreement (CBA) states that an employee has the right to union representation in matters that may affect his/her employment.  Provisions of the CBA prevail over WAC 388-02-0155 and a DSHS employed shop steward can represent a DSHS employed alleged perpetrator union member in pre-hearing and hearing activities to challenge an APS substantiated initial finding.)
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Follow the standard APS


procedures for investigation and


protective services.


Box D


If the AP is an AAA employee or AAA


subcontractor in a CM or nurse role:


1.  Apply APSAS administrative lock;


2.  Report potential crimes to law enforcement;


3.  Inform HCS RA that:


     a.  The AP is an AAA employee; and


     b.  The allegation does involve the AP’s job;


4.  Complete an incident report and send it


     only to the HCS Assistant Director;


5.  APS will investigate allegations of abuse


     and financial exploitation;


     a.  HCS RA notifies the AAA director of


          APS investigation;


     b.  An APS worker without a potential


          conflict of interest from another office


          or region will do the investigation;


     c.  Provide APS Outcome Report to only


           the AAA Director (not CM);


     d.  Implement due process procedures


           for an APS substantiated initial


           finding;


6.  APS will screen-out allegations related to


     the failure to provide services under the


     employee’s job duties;


7.  The HCS RA will refer the screened-out


     allegation directly to the AAA Director for


     investigation as a potential personnel/


     training matter.


If the AP is an AAA subcontractor not in a CM or


nurse rule:


1.  Report potential crimes to law enforcement;


2.  Follow standard investigation procedures.


Box B


1.  Apply APSAS administrative lock;


2.  Report potential crimes to law


     enforcement;


3.  Inform HCS RA that:


     a.  The AP is a DSHS/AAA


          employee or AAA CM/nurse


          subcontractor; and


     b.  The allegations have no nexus


          to his/her job;


4.  Follow standard APS procedures


     for investigation and protective


     services.


Box C


If the AP is a DSHS/AAA Employee or


AAA subcontractor in a CM or nurse


role:


1.  Apply APSAS administrative lock;


2.  Report potential crimes to law


     enforcement;


3.  Inform HCS RA:


     a.  The AP is a DSHS/AAA employee or


          CM/nurse subcontractor; and


     b.  The AP has unsupervised access to


           VA/children on the job; and


     c.  The allegation does not involve the


           AP’s job;


4.  Complete an incident report and send it


     only to the HCS assistant Director;


5.  Follow standard APS procedures for


     investigation and protective services;


6.  HCS RA notifies the AP’s DSHS


     appointing authority and the DSHS HRD


     Director, or the AAA Director, if the


     allegation is:


     a.  Substantiated by APS; or


     b.  Accepted as an APS referral by law


          enforcement.


If the AP is an AAA-subcontractor not in


a CM or nurse role:


1.  Report potential crimes to law


     enforcement;


2.  Follow standard investigation procedure.


No


No


No


Box E


If the AP is a DSHS employee:


1.  Apply APSAS administrative lock;


2.  Report potential crimes to law enforcement;


3.  Inform HCS RA that:


     a.  The AP is a DSHS employee; and


     b.  The allegation does involve the AP’s job;


4.  Complete an incident report and sent it only to the HCS Assistant Director;


5.  APS will investigate allegations of abuse and financial exploitation;


     a.  HCS RA notifies AP’s DSHS appointing authority of APS investigation;


     b.  An APS worker without a potential conflict of interest from another office or region


          will do the investigation;


     c.  Provide APS Outcome Report to only the AP’s appointing authority (not CM);


     d.  Implement due process for an APS substantiated initial finding;


6.  APS will screen-out allegations related to the failure to provide service under the


     employee’s job duties;


7.  The HCS RA will refer the allegation to the AP’s DSHS appointing authority.  As per


     DSHS administrative policies (546, 6.01, 8.02, 9.01, etc) the appointing authority


     determines if the matter is address as a personnel or training matter, or sent to


     Washington State Patrol for investigation under the interagency agreement.


Yes


DSHS


Yes


Yes


Question #1


Is the AP a


DSHS/AAA


employee or an


AAA


subcontractor?


Question #2


Does the AP


work in a


position with


unsupervised


access to


vulnerable adults


or children?


Question #3


Is the AV


affiliated with the


AP’s work role


(e.g., is the AV a


client)?


Yes


AAA


D.  Flowchart:  Procedure for Investigation of DSHS/AAA Employee Alleged


                          Perpetrator












NOTE: To find out if a DSHS employed alleged perpetrator has unsupervised access to vulnerable adults or children on the job, the APS Supervisor/Program Manager can call the Human Resources Manager of the DSHS Human Resources Division (HRD). Identify yourself as being with APS and ask if the DSHS employee is in a “covered position.”  Provide the Human Resources Manager with available identifying information for the DSHS Employee (e.g., full name, date of birth, position number).  A person working in a covered position has unsupervised access to vulnerable adults or children.  
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Question #2
 
Does the AP 
work in a position with unsupervised access to vulnerable adults or children?�


Box A
Follow the standard APS procedures for investigation and protective services.�


Box D
If the AP is an AAA employee or AAA subcontractor in a CM or nurse role:

1.  Apply APSAS administrative lock;
2.  Report potential crimes to law enforcement;
3.  Inform HCS RA that:
     a.  The AP is an AAA employee; and
     b.  The allegation does involve the AP�s job;
4.  Complete an incident report and send it 
     only to the HCS Assistant Director;
5.  APS will investigate allegations of abuse
     and financial exploitation;
     a.  HCS RA notifies the AAA director of
          APS investigation;
     b.  An APS worker without a potential
          conflict of interest from another office 
          or region will do the investigation;
     c.  Provide APS Outcome Report to only
           the AAA Director (not CM);
     d.  Implement due process procedures
           for an APS substantiated initial
           finding;
6.  APS will screen-out allegations related to
     the failure to provide services under the
     employee�s job duties;
7.  The HCS RA will refer the screened-out
     allegation directly to the AAA Director for
     investigation as a potential personnel/
     training matter.

If the AP is an AAA subcontractor not in a CM or nurse rule:

1.  Report potential crimes to law enforcement;
2.  Follow standard investigation procedures.
�


Question #3

Is the AV affiliated with the AP�s work role (e.g., is the AV a client)?�


Yes
AAA�


Box B
1.  Apply APSAS administrative lock; 
2.  Report potential crimes to law   
     enforcement;
3.  Inform HCS RA that:	
     a.  The AP is a DSHS/AAA
          employee or AAA CM/nurse
          subcontractor; and
     b.  The allegations have no nexus
          to his/her job;
4.  Follow standard APS procedures
     for investigation and protective  
     services.�


Box C
If the AP is a DSHS/AAA Employee or AAA subcontractor in a CM or nurse role:

1.  Apply APSAS administrative lock;
2.  Report potential crimes to law      
     enforcement;
3.  Inform HCS RA:
     a.  The AP is a DSHS/AAA employee or
          CM/nurse subcontractor; and
     b.  The AP has unsupervised access to 
           VA/children on the job; and
     c.  The allegation does not involve the
           AP�s job;
4.  Complete an incident report and send it
     only to the HCS assistant Director;
5.  Follow standard APS procedures for
     investigation and protective services;
6.  HCS RA notifies the AP�s DSHS
     appointing authority and the DSHS HRD
     Director, or the AAA Director, if the
     allegation is:
     a.  Substantiated by APS; or
     b.  Accepted as an APS referral by law
          enforcement.

If the AP is an AAA-subcontractor not in a CM or nurse role:

1.  Report potential crimes to law
     enforcement;
2.  Follow standard investigation procedure.�


No�


No�


No�


D.  Flowchart:  Procedure for Investigation of DSHS/AAA Employee Alleged 
                          Perpetrator�


Box E
If the AP is a DSHS employee:

1.  Apply APSAS administrative lock;
2.  Report potential crimes to law enforcement;
3.  Inform HCS RA that:
     a.  The AP is a DSHS employee; and
     b.  The allegation does involve the AP�s job;
4.  Complete an incident report and sent it only to the HCS Assistant Director;
5.  APS will investigate allegations of abuse and financial exploitation;
     a.  HCS RA notifies AP�s DSHS appointing authority of APS investigation;
     b.  An APS worker without a potential conflict of interest from another office or region
          will do the investigation;
     c.  Provide APS Outcome Report to only the AP�s appointing authority (not CM);
     d.  Implement due process for an APS substantiated initial finding;
6.  APS will screen-out allegations related to the failure to provide service under the  
     employee�s job duties;
7.  The HCS RA will refer the allegation to the AP�s DSHS appointing authority.  As per 
     DSHS administrative policies (546, 6.01, 8.02, 9.01, etc) the appointing authority 
     determines if the matter is address as a personnel or training matter, or sent to 	     Washington State Patrol for investigation under the interagency agreement. �


Yes
DSHS�


Yes�


Yes�


Question #1

Is the AP a DSHS/AAA employee or an AAA subcontractor?�





