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H05 – 012 Policy / Procedure

February 22, 2005

	TO: 
	HCS Regional Administrators

APS Program Staff

Legal Benefits Advisors/Attorneys

	FROM:
	Penny Black, Director, Home and Community Services Division

	SUBJECT: 
	RESCIND MANAGEMENT BULLETIN (MB) H04-036 

	Purpose:
	This MB rescinds MB H04-036.  

	Background:
	· In May 2004, HCS implemented MB H04-036 “Request for a Hearing to Challenge an APS Finding Made Before October 1, 2003”  This MB described procedures for HCS to use when asked by an alleged perpetrator to extend the right to an administrative hearing to challenge an APS substantiated finding made prior to October 1, 2003.

· Adult Protective Services (APS) has received three decisions from the Board of Appeals in which the Review Judges found the department had no ability to extend a hearing opportunity regarding APS findings made prior to October 1, 2003, subsequently the Administrative Law Judges (ALJs) do not have authority to conduct hearings on substantiated findings made prior to October 1, 2003. 

	What’s new, changed, or

Clarified
	MB H04-036 is rescinded.

  

	ACTION:
	Effective immediately:

· Discontinue the procedures described in H04-036;

· If an alleged perpetrator contacts APS to inquire about an administrative hearing to challenge an APS substantiated finding made prior to October 1, 2003, explain that APS is unable to extend a hearing opportunity to substantiated findings made before October 1, 2003;

· For hearing requests received on or after the date of this MB, Legal Benefits Advisors/Attorneys (LBAs) will file a motion to dismiss the administrative hearing (or portion of the proceeding) involving an alleged perpetrator’s challenge to an APS substantiated finding made prior to October 1, 2003.

	Related 
REFERENCES:
	RCW 74.34 Abuse of Vulnerable Adults
WAC 388-71-0100 through 388-71-01280 
Long-Term Care Manual, Chapter 6
MB H04-036

	ATTACHMENT(S):
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MB H04-036



	CONTACT(S):
	Lori Melchiori, APS Program Manager

360-725-2531 or melchl@dshs.wa.gov 
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H04-036– Policy / Procedure

May 25, 2004


		TO: 

		Home and Community Services Regional Administrators


APS Program Staff


Legal Benefits Advisors/Attorneys



		FROM:

		Penny Black, Director,  Home and Community Services Division



		SUBJECT: 

		REQUEST FOR A HEARING TO CHALLENGE AN APS FINDING MADE BEFORE OCTOBER 1, 2003 



		Purpose:

		Establish regional review and approval/denial of requests by an alleged perpetrator for a hearing to challenge an APS substantiated finding made prior to October 1, 2003.



		Background:

		· 1999: Self-Directed Care legislation (RCW 74.39) established a registry and hearing right for personal care aides providing self-directed care found by APS to have abused, abandoned, neglected or financially exploited a vulnerable adult.  No other alleged perpetrators have a right to a hearing to challenge an APS substantiated finding.


· 2003: A King County Superior Court judge found that an alleged perpetrator (who was not a personal aide providing self-directed care) is entitled to due process if the APS substantiated finding is preventing employment. 


· September 30, 2003: An emergency rule (WAC 388-71-0116) established a new administrative hearing opportunity enabling all alleged perpetrators to challenge an APS substantiated finding made on or after October 1, 2003.


· Some alleged perpetrators (who were not personal care aides providing self-directed care) have requested a hearing to challenge an APS substantiated finding made prior to October 1, 2003.


· Since October 1, 2003, headquarters has reviewed and approved/denied requests for a hearing not explicitly afforded in WAC 388-71-0116 & 388-71-0150/0155.






		What’s new, changed, or


Clarified


 

		Headquarters will no longer receive or review these requests. 






		ACTION:

		Effective immediately, each region shall establish a process that incorporates the steps below to obtain and review all requests for a hearing  to challenge an APS substantiated finding when the hearing is not already afforded under 388-71-0116 & 388-71-0150/0155.    


Regional Processing of the Request


(1) Determine if the situation meets these limited circumstances in which the department will extend an appeal right to challenge a substantiated finding made prior to October 1, 2003:


a. The APS substantiated finding is currently preventing the alleged perpetrator from obtaining employment, or a DSHS contract or license, and 


b. The alleged perpetrator is not a personal care aide providing self-directed care who previously received notice of the substantiated finding and forfeited his/her hearing opportunity.  


(2) Use the attached letter template (Attachment #1) to provide a written response to the alleged perpetrator or representative making the request. Include a Request for APS Hearing Form (Attachment #2). 


(3) Document the review and decision in the APS case record SER and file a copy of the letter of reply in the case record. 


When to Submit a Pre-October 2003 Substantiated Finding to BCCU


(1) If the department extends a hearing right and the alleged perpetrator requests a hearing from OAH,  the post-due process final finding will be shared with BCCU if APS prevails. 


(2) If the department extends a hearing right and the alleged perpetrator decides not to request a hearing from OAH, the finding will not be shared with BCCU. 






		Related 

REFERENCES:

		RCW 74.34 Abuse of Vulnerable Adults

WAC 388-71-0116

Long-Term Care Manual, Chapter 6



		ATTACHMENT(S):   

		Attachment #1:  Request Reply Letter Template

Attachment #2:  Request for APS Hearing Form



		CONTACT(S):

		Lori Melchiori, APS Program Manager


360-725-2531 or melchl@dshs.wa.gov 

























Rescinded
















