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DEPARTMENT OF SOCIAL AND HEALTH SERVICES
Developmental Disabilities Administration * P.O. Box 45310 * Olympia, WA  98504-5310

DDA MANAGEMENT BULLETIN
D16-011 – Procedure
June 7, 2016

	TO:
	All DDA Staff

	FROM:
	Don Clintsman, Deputy Assistant Secretary
Developmental Disabilities Administration

	SUBJECT:
	Changes in 2011 to Chapter 11.88 RCW Guardianship-Appointment, Qualification, Removal of Guardians

	PURPOSE:
	To alert DDA staff to changes in Chapter 11.88 RCW that occurred in 2011 and how this will affect procedure in 2016

	BACKGROUND:
	In 2011, the guardianship statute was modified in several areas.  A training requirement was instituted for both guardians and limited guardians.  The courts were also required to issue letters of guardianship that included specific elements and the courts were required to review the reports and accounting of guardians and limited guardians.  Deadlines were also created for some proceedings.

	WHAT’S NEW, CHANGED, OR CLARIFIED
	1.	Letters of Guardianship issued on or after July 1, 2011, have an expiration date no greater than five years from the date of appointment.  This does not apply to guardianships for children under Chapter 13.36 RCW.

2.	DDA staff will request new letters of guardianship when those on file have expired.

3.	When letters of guardianship have expired, but have not been revoked or terminated, the case must be staffed with the supervisor and/or Guardianship Coordinator to determine if further staffing with the region’s Assistant Attorney General is needed.  The person is still incapacitated and the guardianship may still be valid.
[bookmark: _GoBack]
4.	Letters of guardianship issued prior to July 2011 without an expiration date or those that have expired, must be reviewed via https://www.courts.wa.gov/ to determine if new documents have been filed since they were originally issued.  If new documents have been filed the case should be staffed with the supervisor and/or regional Guardianship Coordinator.

	ACTION:
	1.	DDA staff will obtain approval for decisions from the client or the person with documented, legal authority to make decisions.

a.	If a court has established a guardianship for a client due to incapacity, that client may not give his/her signed legal consent for (including but not limited to) ISPs, Wrap-Up, Voluntary Participation, etc., unless a court determines the client is no longer incapacitated.

b.	DDA staff may not accept a person as having legal authority without valid letters of guardianship and will consult with the supervisor and/or Guardianship Coordinator when the documentation of the legal authority is out of date or uncertain.

1)	For the letters of guardianship to be valid, there must be no indication that the guardianship has been revoked or terminated.  Letters of guardianship should state that the appointed party has Full Guardianship of the Person or Full Guardianship of the Person and Estate.

2)	Guardianships established before July 2011 and without an expiration date, shall be researched at the Washington Courts website at Courts.WA.Gov.  If new documents have been filed since the letters of guardianship were issued, the case should be staffed with the supervisor and/or regional Guardianship Coordinator.

3)	When letters of guardianship have expired or do not include an expiration date and research at Courts.WA.Gov does not indicate that the guardianship has been revoked or terminated will be staffed with the supervisor and/or Guardianship Coordinator.

4)	Documents indicating a Limited guardianship or Durable Power of Attorney should be staffed with the supervisor and/or regional Guardianship Coordinator to determine if the person presenting these is a legal decision maker.

Note:	Guardianships established before July 2011 will have an expiration date when they are renewed.

2.	Case managers will maintain a copy of the letters of guardianship and any other legal documents in the Legal section of the client file and document the role in the Collateral Contacts section of CARE.

a.	If a client’s case file does not have valid letters of guardianship and there is information that a legal decision maker has been appointed, DDA staff will request new, valid letters of guardianship.

b.	If needed, DDA staff will send the DSHS 16-213, Verification of Legal Status form to the person stating they have legal decision-making authority in order to facilitate obtaining the letters of guardianship document. Challenges in obtaining new documentation should be staffed with the supervisor and/or Guardianship Coordinator.

3.	DDA staff may review the following three WACs as a basis to explain to the person who is acting as the guardian why DDA requires a copy of the letters of guardianship:

a.	WAC 388-845-3056, What if I need assistance to understand my person-centered service plan/individual support plan?

b.	WAC 388-845-3062, Who is required to sign the person-centered service plan/individual support plan?

c.	WAC 388-845-3070, What happens if I do not sign my person-centered service plan/individual support plan?

	RELATED REFERENCES:
	RCW 11.88.020, Qualifications
RCW 11.88.095, Disposition of guardianship petition
RCW 11.88.127, Guardianship—Incapacitated person—Letters of guardianship
RCW 11.88.140, Termination of guardianship or limited guardianship
RCW 7.70.065, Informed consent—Persons authorized to provide for patients who are not competent—Priority

	ATTACHMENTS:
	



      

	CONTACT(S):
	David Harding, Quality Compliance Unit Manager
David.Harding@dshs.wa.gov
360/725-3465

Beth Krehbiel, Eligibility and Social Service Payment Systems Supervisor
Beth.Krehbiel@dshs.wa.gov
360/725-3440
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DEVELOPMENTAL DISABILITIES ADMINISTRATION 
 


GUARDIANSHIP AND POWER OF ATTORNEY 
Frequently Asked Questions (FAQ) 


 


Guardianship & DPOA FAQs Page 1 of 6 4/7/16 


Revised April 15, 2016 
 


GUARDIANSHIP 
 
1. Question: 


Do the parents of a DDA client automatically become the guardian after their 
son/daughter turns 18? 


 
Answer: 
No.  A person is considered “emancipated” at 18.  Anyone, including the parents, 
would need to file for guardianship and have it approved by a court. 


 
2. Question: 


Is a court approved guardianship in effect for as long as the person wants to 
continue acting as the guardian? 


 
Answer:  
Adult guardianships are usually established permanently and can only be 
dissolved by court order.  Once a guardianship is established, the incapacitated 
person may lack the legal authority to sign his or her own contracts, agree to a 
plan of care, etc.  
 
While the client’s loss of rights is generally permanent, the letters of guardianship 
that authorize a particular guardian to act on the incapacitated person’s behalf 
will periodically expire (maximum of five years).  This new law went into effect on 
July 1, 2011.  After this date, all new guardianships and renewed guardianships 
will have a specific expiration date. 
 
Here is some basic information about the new law: 
 


• Guardians may not act without valid letters of guardianship; 
 


• The letters of guardianship will state the date the guardian was appointed 
by the court and the date the letters expire (and the guardian’s authority 
ends); and 


 


• Letters may be valid for a maximum of five years. 
 
Note:  Guardianships established prior to July 1, 2011, do not have expiration 
dates on the letters of guardianship.  However, the guardianship should be 
periodically reviewed by the court, at which time new letters will be issued with an 
expiration date.  A typical time frame for a court review of these older 
guardianships is every three years, meaning that most of the older guardianship 
cases should have expiring letters of guardianship by mid-2014.  In some 
counties, however, the court may go many years or even decades without 
requiring the guardian to report.  Until the case is reviewed by the court, the older 
letters of guardianship will continue to be valid.  As always, if you have questions 
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about a guardianship, you must use your regional protocol and contact the AAG’s 
office for assistance. 


 
3. Question: 


What type of guardianship gives the authority to approve and sign for DDA 
services? 
 
Answer: 
The document from the court will state if there are any limits to the guardian’s 
authority.  If it is not a limited guardianship, then the guardian has full authority 
which includes the right to approve and sign for DDA services.  If it is limited, 
then it must include the right to be the guardian of the person. 
 
For example:  A guardianship of the estate gives the guardian authority over the 
client’s money and property.  A guardian of the estate only, who is not also 
guardian of the person, would not have sufficient authority to sign for DDA 
services. 


 
4. Question: 


If someone claims to be the client’s guardian, will the DDA Case Resource 
Manager accept the verbal assertion and document it in the DDA Assessment? 
 
Answer: 
No.  If the client has a guardian, then it is a legal requirement for the guardian to 
sign for services.  In order to ensure client rights, DDA requires a copy of the 
guardianship court order and the current letters of guardianship in the client’s file. 
Once this is properly documented the guardian may be listed in the DDA 
Assessment Collateral Contacts with the role of “Guardian.” This results in the 
guardian having the right and the duty to sign for the client’s DDA services. 


 
5. Question: 


Is a guardianship that was established in another state valid in Washington 
State? 
 
Answer: 
Yes.  It is valid for the same time period as approved in the other state court. 
 
Note:  Some states use the term “Conservator” instead of “Guardian.” Even if the 
person is designated through a conservatorship, you must follow the same basic 
guidelines described in this FAQ document.  For example, a conservator may 
have limits the same as a guardian, a copy of the court documentation must be 
submitted and filed, etc.  Note that in some states, the term “conservator” is 
equivalent to a guardian of the estate only, which would not give the guardian 
authority to sign for DDA services. 


 
6. Question: 


What do I do if the person who claims to be the guardian refuses to provide the 
documentation? 
 
Answer: 
Do one or more of the following: 
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A.  Explain that providing a copy of the document is a legal requirement. DDD is 
required to verify guardianship status before allowing someone other than the 
client to consent to services.  Mail DSHS Form 16-213, Verification of Legal 
Status, to the person. 
 
B.  Explain that without proof of guardianship DDA must either have the client 
sign for services or contact the AAG’s office for assistance. 
 
Note:  If there is any question whether or not the client is incapacitated and 
unable to understand service decisions (even though there is a designated NSA), 
without proof of guardianship we must contact the AAG’s office.  Follow WAC 
388-845-3056 What if I need assistance to understand my person-centered 
service plan/individual support plan? and WAC 388-845-3070 What happens if I 
do not sign my person-centered service plan/individual support plan?  
 
C.  The case manager must document all of the efforts to receive a copy of the 
guardianship in a client’s SER.  
 
D.  Discuss this with your supervisor and also with the AAG’s office.  The refusal 
of a “guardian” to cooperate may place client services in jeopardy. 


 
7. Question: 


Is there a public website available to search for Washington State guardianship 
records? 
 
Answer: 
Some guardianship filing information, if approved by a Washington State court, 
may be found on the Washington Courts website. However, the website 
information is not adequate for proof of guardianship.  The copy of the 
guardianship court order must be received from the guardian. 


 
8. Question: 


Where do I file the guardianship documentation in the client’s file? 
 
Answer: 
This is a legal document and must be filed in the Legal Section of the client file. 


 
 


DURABLE POWER Of ATTORNEY (DPOA) 
 
1. Question: 


Does a Durable Power of Attorney (DPOA) have the same authority as a 
guardian? 
 
Answer: 
No.  In general, the authority of a guardianship is broader than a DPOA.  While a 
guardianship may be “full” or have limits, a DPOA only has authority in a 
specified area. 
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2. Question: 
Is a DPOA established in court? 
 
Answer: 
No.  Unlike a guardianship which is established by a court because a person is 
considered to be “incapacitated,” a DPOA is an agreement between a 
“competent person” and another person.  The competent person has given 
specific decision making authority to the DPOA if the person becomes 
incapacitated.  A person who is already incapacitated may not give DPOA 
authority to another.  If the person is already incapacitated then a guardianship 
would be needed.  If you have any question about the need for a guardian versus 
a DPOA for an individual, you and your supervisor must contact the AAG’s office 
for a consultation. 


 
3. Question: 


May a DPOA be used as a substitute for a guardianship? 
 
Answer: 
No.  If a person requires a guardian, he/she cannot give authority to a DPOA. 
(See number 2 above). 


 
4. Question: 


What type of DPOA has the legal authority to sign for a client’s DDD services? 
 
Answer: 
It must be a Durable Power of Attorney for healthcare decisions.  Other types of 
DPOA are not acceptable for this purpose.  For example, a DPOA for financial 
decisions does not have the proper authority. 


 
5. Question: 


Does a DPOA have a specific time limit for review similar to a guardianship? 
 
Answer: 
Typically, a DPOA does not have an expiration date and does not need to be 
reviewed.  In an individual circumstance it may need to be re-approved by the 
competent person.  Always review the copy of the DPOA documentation. 


 
6. Question: 


If someone claims to be the client’s DPOA, will the DDA Case Resource 
Manager accept the verbal assertion and document it in the DDA Assessment? 
 
Answer: 
No.  If the client does not have a guardian but does have a DPOA for healthcare 
decisions, then it is a legal requirement for the DPOA to sign for services.  In 
order to ensure client rights, DDA requires a copy of the DPOA agreement in the 
client’s file.  The document must be signed and dated by the competent person.  
It must include language that meets the minimum standards of RCW 
11.94.010(1). Ideally, it would also be signed/dated by the DPOA and notarized. 
 
Even though it is not legally required, if you receive a DPOA document that has 
not been notarized it is best to consider whether or not the client was able to 
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understand what authority he/she had agreed to give.  If, in your professional 
judgment, there is any question about the client’s ability to agree to a DPOA, you 
and your supervisor must consult with the AAG. 
 
Once this is properly documented, the DPOA for healthcare decisions may be 
listed in the DDA Assessment Collateral Contacts with the role of “Durable Power 
of Atty/Healthcare.”  This results in the DPOA having the right and the duty to 
sign for the client’s DDA services. 


 
7. Question: 


Does a DPOA go into effect immediately upon the signature/date of the client? 
 
Answer: 
The AAG’s office has determined the assumption is that DDA clients who have 
agreed to a DPOA intend to have the agreement go into effect immediately.  This 
means the DPOA for healthcare decisions may sign for services.  However, since 
the client who has entered into a DPOA is not incapacitated (is “competent”), the 
client also has retained his/her right to sign. 
 
If the DPOA agreement specifically gives a future date or a “trigger” event before 
it goes into effect then you must follow that directive. 
 
For example:  The DPOA was written when the client was emancipated and 
capable of making informed decisions.  The client is 45 years old and has a 
family history of strokes after the age of 50. The agreement states the DPOA will 
go into effect when the client turns 50 years old or if he/she has a stroke, 
whichever comes first.  In this case the client was looking ahead and preparing 
for the day he/she would require the assistance of a DPOA. 


 
8. Question: 


Is a DPOA that was established in another state valid in Washington State? 
 
Answer: 
Yes.  It is valid for the same time period as agreed upon by the two parties in the 
other state court. 


 
9. Question: 


What do I do if the person who claims to be the DPOA for healthcare decisions 
refuses to provide the documentation? 
 
Answer: 
Do one or more of the following: 
 
A.  Explain that providing a copy of the document is a legal requirement.  DDA is 
required to verify DPOA status before allowing someone other than the client to 
consent to services.  Mail DSHS Form 16-213, Verification of Legal Status, to the 
person. 
 
B.  Explain that without proof of DPOA for healthcare decisions, DDA must have 
the client sign for services.  If there is a documented guardian that person would 
have authority and not the DPOA (see Guardianship section above). 
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Note:  If there is any question whether or not the client is incapacitated and 
unable to understand service decisions (even though there is a designated NSA), 
without proof of guardianship we must contact the AAG’s office.  Follow WAC 
388-845-3056 What if I need assistance to understand my person-centered 
service plan/individual support plan? and WAC 388-845-3070 What happens if I 
do not sign my person-centered service plan/individual support plan? 
 
C.  The Case Resource Manager must document the efforts to receive a copy of 
the DPOA in a client’s SER.  
 
D.  Discuss this with your supervisor and also with the AAG’s office. The refusal 
of a DPOA to cooperate may place client services in jeopardy. 


 
10. Question: 


Is there a public website available to search for Washington State DPOA 
records? 
 
Answer: 
No.  Unlike a guardianship there is no public website.  The copy of the 
agreement must be received from the DPOA. 


 
11. Question: 


Where do I file the DPOA documentation in the client’s file? 
 
Answer: 
This is a legal document and must be filed in the Legal Section of the client file. 


 
12. Question: 


Where do I get more information about DPOA? 
 
Answer: 
Columbia Legal Services has information about DPOA available at 
http://www.lawhelp.org/documents/1543119900EN.pdf?stateabbrev=/WA.  It 
includes some preferred language for a DPOA document. 
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Superior Court of Washington 
County of ___________________ 
 


In the Guardianship of: 
 
 


__________________________, 
Incapacitated Person 


No. _________________________ 


Letters of Guardianship 
(LTRGDN)  


Letters expire on (date): _________________ 


These Letters of Guardianship provide official verification of the following: 


On (date) ___________________, the Court appointed (name) _______________________ to serve as: 


  Guardian of the Person   Full   Limited 


  Guardian of the Estate   Full   Limited 


for (name) _____________________________________, an incapacitated person. 


The Guardian has fulfilled all legal requirements to serve, including, but not limited to: taking and filing 
the oath; filing the bond consistent with the court’s order; filing any blocked account agreement consistent 
with the court’s order; and appointing a resident agent for a nonresident guardian. 


The Court, having found the Guardian duly qualified, now makes it known the appointed Guardian is 
authorized as the Guardian for the incapacitated person.  


The next filing and reporting deadline in this matter is on (date) ________________. 


These Letters expire and are no longer valid on the date in the caption. 


These Letters can only be renewed by a new court order. If the court grants an extension, new 
Letters will be issued. 


Witness the Honorable __________________________ of Superior Court, and the seal of the Court 
affixed on (date) ______________________________. 


_______________, Clerk of ________________ County Superior Court 


By:__________________________, Deputy Clerk 
 
 
 
 


State of Washington ) 
 )ss.  
County of ___________________ ) 


I, _______________________, Clerk of the Superior Court of  
________________ County, Washington State, certify that this docu- 
ment represents true and correct Letters of Guardianship in the above  
entitled case, entered on (date)  __________________________. 
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These Letters remain in full force and effect until the date the Letters  
expire, as provided above.  The seal of the Superior Court has been  
affixed and witnessed by my hand on (date) ____________________. 


_____________________, Clerk of ________________ County Superior Court 


By: __________________________, Deputy Clerk 
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