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D10-004 –Procedure 
March 26, 2010
	TO: 
	DDD Full Management Team 

	FROM:
	Linda Rolfe, Director, Division of Developmental Disabilities

	SUBJECT: 
	MANDATORY PRESERVATION OF RECORDS FOR ANTICIPATED LITIGATION – NATIONAL VOTER REGISTRATION ACT OF 1993

	Purpose:
	To direct DDD staff that they must take reasonable steps to search for and preserve, in all formats, DSHS records related to voter registration and ensure that such records are not destroyed.

	Background:
	This obligation is ongoing until such time as potential or actual litigation is resolved and includes related records that are developed after the filing of a lawsuit.  Serious penalties could be imposed on the Department if employees fail to take reasonable steps to locate and preserve potentially relevant information.  In addition, employees could be subject to disciplinary action for failure to comply.

	What’s new, changed, or

Clarified

 
	The potential litigation seeks to obtain all records in DSHS, for a period of time, reasonably related to voter registration, as described in the attached letter from Project Vote dated March 9, 2010.  While staff may not have to produce these records, we must retain them as evidence that DSHS is complying with voter registration laws.  
The following list of items is intended to give you an idea of the types of records related to voter registration that may exist.  The list is not exclusive and is being provided to assist you as you work to notify affected individuals.
· Records from the DSHS Voter Registration Tool (VRT) or any other voter registration system (CARE). 

· Policies, procedures, and training materials for using the DSHS Voter Registration Tool (VRT) or any other voter registration system or practice (CARE training materials). 

· Blank voter registration forms (hard copy and electronic), including forms that have been revised and/or superseded. 

· Voter registration forms that have been completed by DSHS clients (hard copy and electronic). 

· Blank voter registration applications (hard copy and electronic), including versions that have been revised and/or superseded. 

· Voter registration applications that have been completed by DSHS clients (hard copy and electronic). 

· Hard copy records about voter registration services. 

· Electronic records about voter registration services, including websites and website records about voter registration services. 

· Voter registration training materials, manuals, policies and/or procedures, including those that have been revised and/or superseded. 

· Management Bulletins about voter registration, including MBs that have been revised and/or superseded. 

· Voter registration statistics/statistical information (hard copy and electronic). 

· Voter registration studies. This includes, but is not limited to, studies of voter registration rates among voter eligible clients. 

· Records about Governor Gregoire’s Executive Order 07-04 on July 4, 2007 (see attachment).  This includes, but is not limited to, records about the implementation of Executive Order 07-04. 

· Records about the appointment of a “Voter Registration Assistance Officer” at DSHS under Governor Gregoire’s Executive Order 07-04 and the Voter Registration Assistance Officer records. 

· Executive Order 07-04 directed DSHS to “analyze how best to use technology to efficiently and effectively provide voter registration assistance for in-person services as well as tele-centers and web portals.”  Records about any such analyses must be located and preserved.
· Any materials or documents received from the Secretary of State’s Office regarding voter registration matters. 

· All records provided in response to public records requests about voter registration. This includes, but is not limited to requests made by: 

· Project Vote; 

· The Department of Justice; and
· Any other person and/or entity. 

· Any other records you believe may be relevant. 


	ACTION:
	Effective immediately, please take the following actions:

1.  Distribute this management bulletin to DDD staff that hold related client or program records.
2. Ensure that you and your staff understand and are complying with the elements of this Litigation Hold.
3. Locate and Identify DSHS records you and your staff may have that relate to the potential litigation issues.  You must make a reasonable good faith effort to identify relevant records that are in your possession.  This includes searching desk files, file cabinets, email and other electronic files that may contain information relevant to the issues identified above.  Efforts to locate potentially relevant documents do not require that each and every electronic or hard copy record be reviewed in detail.  If a record looks related you must identify, separate, and preserve it.
4. Separate and preserve located email or other electronic records. Do not print out hard copies of the electronic records and then turn around and delete the electronic record.  You must preserve the original electronic version of the located record.  If you need help learning how to search your electronic records, please contact your local IT staff for assistance.
5. Separate and preserve identified hard copy documents that may be relevant.  Duplicate records should be preserved.
6. Remind staff that they must also suspend all record destruction efforts under any applicable record retention schedule, except for documents that are wholly irrelevant.  If you have questions concerning your record retention schedule, consult with the DDD Records Retention Coordinator (see Contacts section below). 

If you have questions about whether certain records fall under this directive, you are instructed to err on the side of preserving the record.



	Related 
REFERENCES:
	NA

	ATTACHMENT(S):   
	
[image: image2.emf]Project Vote  letter.pdf

     
[image: image3.emf]Executive Order  07-04.pdf

          
[image: image4.emf]DSHS Administrative  Policy 5.05, Management of the Litigation Discovery Process.doc




	CONTACT(S):
	John Cordy, DDD Torts Manager
206/568-5715

cordyje@dshs.wa.gov
Kevin Kernan, DDD Records Retention Coordinator
360/725-3425

kernakk@dshs.wa.gov
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Administrative Policy No. 5.05

Subject:
Management of the Litigation Discovery Process 


Information Contact:
Risk Management Office, MS: 45882


(360) 902-8051

Authorizing Source:
Rules of Civil Procedure (State and Federal)


Chapter 40.14 RCW, Preservation and destruction of public records

Chapter 4.92 RCW, Actions and Claims against the state

References:



Related Administrative Policies:


5.04 Records Retention

9.01 Incident Reporting

15.10 Information and Technology Security

Effective Date:
April 1, 2008
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Approved By:



Sunset Review Date:
April 1, 2012

______________________________________________________________________________


Purpose:

This policy has two purposes:


1.
It sets expectations for managing Department of Social and Health Services (DSHS) records when litigation is reasonably anticipated or when a lawsuit or tort claim has been filed against DSHS or its employees.
  


2.
It establishes a function and procedures to manage the discovery of DSHS records when a potential or actual lawsuit or tort claim exists for certain types of legal-related proceedings. 

All DSHS employees must be familiar with this policy and its procedures, because any DSHS employee may:

· Be involved in litigation.


· Need to determine if an event may lead to litigation.


· Receive a Litigation Hold Notice. 


· Receive a Discovery Request or Deposition Notice. 


· Receive direction through their chain of command or the Office of the Attorney General to identify, preserve, collect or produce DSHS records.  


Scope:

This policy applies to all DSHS administrations and employees. 


The policy describes basic obligations of all DSHS employees in any legal-related matter. However, the procedures section of this policy is limited to the management of Litigation Hold Notices and Discovery Requests related to actual or reasonably anticipated lawsuits and tort claims which involve the DSHS Discovery Manager. The detailed procedures in this policy do not normally apply to:

· Fair Hearings or Administrative Hearings conducted within DSHS or before the Office of Administrative Hearings.

· Dependency hearings.

· Actions initiated by DSHS.

· Legal, administrative, or other proceedings related to personnel actions.

· Court proceedings relating to child support cases under Title IV-D of the social security act.

Definitions:

Administration: For this policy, the term administration includes all programs, offices or divisions reporting to an Assistant Secretary, Chief Executive Officer (CXO), or the Deputy Secretary.

Administration Information Technology (IT) Staff:  For this policy, persons identified by each Administration to assist their respective program’s Discovery Coordinator (DC) with technology issues related to electronically stored information (ESI).


Affected Individuals: Employees or others who have identified an event in which litigation may be reasonably anticipated, or who have received a Litigation Hold Notice or Discovery Request from the Attorney General’s Office (AGO) or their Discovery Coordinator (DC). 

AGO Representative: Staff from the Attorney General’s Office assigned to manage legal matters involving DSHS and the State of Washington. Typically, this is an Assistant Attorney General (AAG), paralegal, legal assistant or an investigator.


Deposition Notice: A legal notice directed to a DSHS employee to appear at a certain time and place in order to give sworn testimony about DSHS business, in response to questions posed by an attorney. 


Discovery Coordinator (DC): The person appointed by each Administration to coordinate with and assist AGO representatives when litigation is reasonably anticipated, or a Litigation Hold Notice or a Discovery Request is issued that involves their respective program. 


Discovery Manager (DM): The single, central point of contact in DSHS identified to receive Discovery Requests or Litigation Hold Notices from the AGO. The DM notifies affected Administrations of the Discovery Requests or Litigation Hold Notices, and assists in coordinating the agency’s responses, within and between administrations, where necessary. The Discovery Manager reports to the agency’s Chief Risk Officer.

Discovery Request:  A request from another party to a lawsuit or from an AGO representative for information or DSHS records. 


DSHS Records:  Any document or recorded information, regardless of physical form or characteristics, created, sent, organized or received by the agency in the course of public business, including paper documents, drawings, graphs, charts, audio and video tapes, photographs, phone records, data compilations, planners, calendars, diaries, and draft documents. This term includes electronically stored information (ESI).


Electronically Stored Information (ESI): DSHS records created or stored in an electronic form.  ESI includes all file types, such as: Email, Outlook, Word, Excel, Access, Publisher, PowerPoint, Adobe Acrobat, SQL databases, information in SharePoint sites, or any other software or electronic communication program or database used by DSHS or affected individuals doing DSHS work. DSHS ESI can be located on network servers, backup tapes, personal data assistant (PDA) devices, thumb or flash drives, compact disks (CD), digital video disks (DVD), floppy disks, work computers, cell phones, laptops computers or any other electronic storage device used to do DSHS work. ESI also includes any DSHS information or records that employees store on personally owned electronic devices that were used to do DSHS work, such as home computers, laptops, cell phones, or PDAs.

Litigation Hold Notice:  A written communication that instructs ‘affected individuals’ who are likely to have DSHS records pertaining to a legal issue to take immediate action to identify and preserve the records for future retrieval.  


Preservation:  The process of locating and safeguarding DSHS records from destruction that reasonably and likely relate to a potential or actual lawsuit or tort claim.  


Reasonably Anticipated Litigation: A reasonable expectation that an event may lead to the filing of a lawsuit or a tort claim against DSHS or its employees. There is no formal standard to determine whether an event will lead to a lawsuit.

Records Coordinator:  The person appointed by administration or division management to assist with records management and retention duties. See Administrative Policy 5.04.


Redaction:  The process of editing records to protect any confidential information that is not discoverable or disclosable under the Rules of Civil Procedure or laws relating to the protection of confidential information.  


Spoliation (Spoilage): Destroying, significantly altering, or failing to preserve DSHS records that might contain potential evidence relating to pending or reasonably anticipated litigation. 


Tort Claim: A formal written filing with the State Office of Risk Management under RCW 4.92.100 in which the claimant alleges that certain kinds of harm or damages were caused by the State of Washington, its agencies or state employees.

Policy:

A.
All DSHS employees have basic responsibilities when they know, or reasonably should know, a person or business has a potential or actual lawsuit pending against DSHS or its employees. These responsibilities include identifying reasonably anticipated litigation and the accurate identification, preservation, collection and production of DSHS records for any potential or actual litigation.  An employee’s failure to understand these responsibilities could: 


· Spoil potential evidence.


· Compromise the proper management of DSHS-related litigation.


· Expose DSHS to court-ordered sanctions. 


· Subject the employee to departmental disciplinary action or to sanctions imposed by a court.


B.
The obligation to preserve records exists for all legal related proceedings, including: potential or actual lawsuits against DSHS or its employees, administrative reviews, juvenile court proceedings, grievances, or legal actions initiated by DSHS. Therefore, employees are required to preserve potentially relevant records relating to all legal related proceedings until the matter concludes and the records retention policy permits destruction.


However, within the procedures of this policy, it is not usually necessary for the Discovery Manager, Discovery Coordinators and others to be involved - or for a Litigation Hold Notice to be issued - for legal proceedings that do not involve a potential or actual lawsuit against DSHS or its employees. 


C.
DSHS employees must take immediate actions to preserve, protect and manage all DSHS records they hold, or for which they are otherwise responsible, that could relate to a potential or actual lawsuit against DSHS or its employees, or an administrative hearing, juvenile court proceeding, grievance, action initiated by DSHS or any other legal proceeding. 


Specifically, any employee who is involved in any legal proceeding or matter, believes litigation is reasonably anticipated, or who has received a Litigation Hold Notice or Discovery Request must:


1.
Identify and locate all DSHS records in their possession, or for which they have a responsibility to maintain, that may reasonably relate to the potential or actual lawsuit, tort claim, or other legal proceeding.

2.
Suspend destruction of all identified records.


3.
Separate all identified records from other records, and preserve the identified records without redaction or alteration.


4.
Provide the identified records when directed.


5.
Continue to identify, preserve and produce all related records created or located until the legal matter or proceeding is fully resolved. 


These requirements apply to records in any form, including all electronically stored information (ESI).


D.
To assure coordination of, and timely, proper response to litigation-related matters within the scope of the procedures established in this policy, a Discovery Manager function is created within the DSHS Risk Management Office.  


E.
All DSHS employees and administrations must work with the Discovery Manager and the Office of the Attorney General, and must follow the procedures of this policy for any legal-related matter within the scope of those procedures.


F.
For legal-related matters not within the scope of the procedures of this policy, all DSHS employees and administrations must follow procedures and protocols established within the department and their administration, in cooperation with the Office of the Attorney General.  Typically, those matters where other procedures and protocols apply include:


· Fair Hearings or Administrative Hearings conducted within DSHS or before the Office of Administrative Hearings.


· Dependency hearings.


· Actions initiated by DSHS.


· Legal, administrative, or other proceedings related to personnel actions.


· Court proceedings relating to child support cases under Title IV-D of the social security act.


Procedures:


A.
Discovery Manager (DM)


For matters of potential or actual litigation within the scope of these procedures, the DM: 


1.
Notifies and consults with the Attorney General’s Office (AGO) representative about reasonably anticipated litigation.


2.
Receives Litigation Hold Notices or Discovery Requests from the AGO.  


3.
Forwards Litigation Hold Notices and Discovery Requests to the Discovery Coordinator (DC) of affected Administrations and to the DSHS Records Officer.


4.
Coordinates agency actions with the DC and AGO representatives when a request includes more than one Administration. 


5.
Receives Administration response status information from the DC.


6.
Notifies the DSHS Records Officer and the DC when the legal matter covered by these procedures has been resolved and the Administration can resume normal records retention procedures under Administrative Policy 5.04.


7.
Provides appropriate training and guidance to DSHS staff regarding this policy and the procedures for managing Litigation Hold Notices and Discovery Requests. 


B.
Administration Executive Manager



Appoints an Administration employee as the Discovery Coordinator (DC) and notifies the agency’s Discovery Manager (DM) and the Attorney General’s Office (AGO) in writing of any change to that appointment.


C.
Discovery Coordinators (DC)


1.
Receive Litigation Hold Notices, Discovery Requests, and related material from the Discovery Manager (DM) or from the Attorney General’s Office (AGO) representative.


2.
Consult with the AGO representative to determine the scope of search.


3.
Notify affected individuals and program management, including Records Coordinators and Administration Information Technology Staff, of Litigation Hold Notices and Discovery Requests.


4.
Coordinate the Administration’s response to Litigation Hold Notices and Discovery Requests. 


5.
Direct all affected individuals to stop records destruction activities for identified records.


6.
Notify and consult with the DM and AGO representative about reasonably anticipated litigation.


7.
Notify their Administration management, the DM and AGO representative of significant issues that could delay or compromise the Administration’s response.


8.
Provide consultation and technical assistance to Administration staff on responding to Litigation Hold Notices or Discovery Requests.  


9.
Notify the DM and AGO when the Litigation Hold Notice has been implemented or when documents responsive to a Discovery Request have been identified, collected, preserved and are ready for production.


10.
Notify the Records Coordinators and affected individuals when the legal matters covered by these procedures have been resolved and the Administration can resume normal records retention procedures under Administrative Policy 5.04.


D.
Administration Information Technology (IT) Staff


1.
Create and maintain a detailed written description of the Administration’s Electronically Stored Information (ESI) and IT portfolio, including data sets (e.g., databases), computer hardware (e.g., servers, workstations, and laptops), library of deployed software (e.g., XP Operating System, Office 2007, Adobe Acrobat) and network switching equipment (e.g., component switches).


2.
As required, assist the Discovery Coordinator (DC) and affected individuals in identifying, preserving, collecting or producing required Administration electronically stored information (ESI). 


3.
Assist the DC in responding to Litigation Hold Notices or Discovery Requests that include ESI.


4.
Assist supervisors in preserving ESI managed or held by employees who have left, or are leaving positions in the Administration.


E.
Employees

1.
Notify their supervisor when they reasonably anticipate an event may lead to litigation against DSHS or its employees. 


2.
Consult with their supervisor whenever there are any questions or concerns about whether an event may lead to litigation. If there is reasonable belief that litigation may occur, the supervisor, through their appropriate chain of command, notifies the Administration’s Discovery Coordinator (DC).


3.
Identify and preserve all records they hold, or for which they are responsible, that they reasonably determine to relate to actual or anticipated litigation, whether or not a litigation hold notice has been issued. 


4.
Follow the supervisor’s and Discovery Coordinator’s guidance in responding to Discovery Requests, Litigation Hold Notices, or other litigation/discovery procedures. 


5.
Follow any instructions provided by the Discovery Manager (DM), DC, or Attorney General’s Office (AGO) representative regarding the identification, preservation, collection or verification of DSHS records under this policy.


6.
Provide all identified records as directed by the DM, DC or AGO representative.


7.
Retain all identified DSHS records relevant to a Litigation Hold Notice or Discovery Request until notified that preservation is no longer necessary, even if copies of those records have been provided under this policy.


8.
Keep all records (paper and electronic) identified and collected pursuant to a Litigation Hold Notice or Discovery Request separated from regular work files for possible production and to prevent the possibility of spoliation. 


9.
Contact the Administration’s DC with any questions about the identification, preservation, collection or production of DSHS records under this policy.


�











� Communications by DSHS with the Washington State Office of the Attorney General (AGO) about potential or actual litigation, including matters relating to discovery of DSHS records, are protected by attorney-client privilege.  AGO representatives may ask DSHS for information or assistance, and information developed pursuant to these requests may be protected by the attorney work product doctrine.  This policy and procedure is not a waiver of the attorney-client privilege, nor is it intended to interfere with the attorney work product doctrine.
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By Email  


March 9, 2010 
 
Narda Pierce 
Legal Counsel  
Governor Chris Gregoire  
Office of the Governor  
PO Box 40002  
Olympia, WA 98504-0002 
 
 
RE: Compliance with the National Voter Registration Act of 1993 (NVRA) at DSHS 
 
Dear Ms. Pierce:  


Thank you for making time to speak with us about NVRA compliance issues at DSHS.  We look 
forward to our conference call on Wednesday March 10 at 11:00 am. We are writing to provide 
you a brief summary on the history and current status of NVRA compliance at the agency so that 
our call can be as productive and efficient as possible.  Project Vote has reviewed information on 
DSHS’ NVRA performance provided by the U.S. Election Assistance Commission, DSHS clients, 
and the agency itself.  We conclude that DSHS has been violating state and federal law for some 
time and continues to do so.  The NVRA provides for a private right of action for aggrieved 
individuals and organizations.  Project Vote has successfully litigated under the NVRA in 
Missouri and Ohio, and achieved settlement in 2009.  Project Vote filed similar lawsuits in Indiana 
and New Mexico this past summer.  Those lawsuits are still pending.   


We would like to avoid litigation in Washington.  Unfortunately, previous cooperative efforts with 
Governor Locke’s office did not produce effective results.  Instead, Governor Gregoire signed 
Executive Order 07-04 on July 4, 2007, which lacked substance and “teeth,” allowing the agency 
to continue along a path of clear noncompliance with the law.  We come to you now to attempt 
cooperative negotiation before we are forced to initiate litigation.  We ask that Governor Gregoire 
facilitate the signing of a binding agreement for NVRA compliance between Project Vote and 
DSHS.  We have attached settlement agreements from the aforementioned lawsuits in Missouri 
and Ohio as examples of what an acceptable agreement would look like. 


The following is a brief history and current summary of DSHS’ noncompliance with the NVRA, 
followed by an explanation of what we believe the agency must do to achieve compliance and 
avoid litigation.    


A History of Noncompliance With The NVRA At DSHS 
Project Vote had extended conversations with Governor Locke’s staff on this subject in 2004 after 
having completed a field investigation that showed clear noncompliance with the NVRA at DSHS 
offices.  At the time, the U.S. Election Assistance Commission (EAC) had reported rapidly falling 
numbers of agency voter registrations in Washington state.  For the years 2001-2002, the EAC 
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reported 13,067 registrations originating from DSHS1, a 41% decrease from the previous reporting 
period, 1999-2000.2  By 2005-2006, NVRA performance had plummeted to new lows, and the 
EAC reported a total of 7,119 agency voter registrations during those two years combined, 52% 
decrease from the previous reporting period.3 
 
I personally met repeatedly with Antonia Ginnata in 2005, 2006, and 2007, and ultimately with 
Governor Gregoire’s former General Counsel, regarding NVRA noncompliance at DSHS.  At that 
time, the Governor’s office acted and worked with us in ways that indicated they shared our 
concerns with the state’s level of compliance.  Rather than adopting a plan for compliance, 
Governor Gregoire signed Executive Order 07-04 on July 4, 2007.  (Attached).  The order lacked 
any substantive or binding direction for compliance.  DSHS continued to violate the law.  
Washington state failed to even submit a report on its voter registration numbers to the EAC for 
the 2007-2008 reporting period.  Washington was one of six states4 for which the EAC reported no 
data on agency voter registration in this most recent report, released in June 2009. 
 
In the absence of Washington state’s 2007-2008 EAC data, Project Vote sent a public records 
request to DSHS, asking for documents that would show the agency’s voter registration activities 
for the past few years.  The records we received reveal that DSHS continues to operate out of 
compliance with the NVRA.  In 2008, the year of a major federal election, DSHS registered a total 
of 19,385 clients, approximately 2% of its monthly client base, according to the agency’s own 
estimates.  The numbers alone reflect noncompliance.  Recent reports from states operating under 
settlement agreements that require compliance with the NVRA show rates of return from 14%-
17% for all applications, renewals, recertifications, and changes of address. In Washington, this 
may be a conservative estimate, considering the significant percentage of DSHS clients who are 
not registered to vote.  According to a 2006 DSHS study of voter registration rates among its voter 
eligible clients, 2 out of every 3 DSHS clients are not registered.  [Report titled “Registered Voters 
among DSHS Clients, Ages 18 & over, who are US Citizens, by Program (SFY2006),” enclosed.]  


Project Vote conducted interviews of DSHS clients in July 2009 that reinforce the conclusion on 
that the agency’s low registration rates are symptomatic of noncompliance with the law.  Project 
Vote surveyed 73 clients in 4 counties and 15 offices.  Out of the 73 clients surveyed, 63 met with 
a caseworker and should have been orally offered voter registration and given a voter registration 
application form.  Of those 63 clients, only 16 reported having been offered voter registration. 
 Only one client reported having received a voter registration application form – and that is 
because the person indicated they wanted to register to vote.   


                                                             
1 Fed. Election Comm’n, The Impact of the National Voter Registration Act, 2001-2002 (2003), available at: 
http://www.eac.gov/files/clearinghouse/reports_surveys/The%20Impact%20of%20the%20NVRA%20of%201993%20
on%20Admin%20of%20Elections%20for%2001-02.pdf 
2 Fed. Election Comm’n, The Impact of the National Voter Registration Act, 1999-2000 (2001), available at: 
http://www.eac.gov/files/clearinghouse/reports_surveys/The%20Impact%20of%20the%20NVRA%20of%201993%20
on%20Admin%20of%20Elections%20for%2099-00.pdf 
3 The EAC reports a total of 14,771 voter registration applications received from public assistance agency offices in 
Washington State for the reporting period, 2003-2004. U.S. Election Assistance Comm’n, The Impact of the National 
Voter Registration Act, 2003-2004 (2005), available at: http://www.eac.gov/clearinghouse/docs/reports-and-surveys-
nvra-2004-survey-table2/attachment_download/file 
4 The 2007-2008 EAC report includes no information on voter registration at public assistance agencies for the 
following states: Arkansas; Maine; Massachusetts; New Jersey; Washington; and West Virginia.   
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The Law 
The federal law requires that DSHS agencies do the following: (1) Distribute a mail-in voter 
registration application and a voter notice form that (a) asks the applicant if s/he would like to 
register to vote and (b) provides additional statutorily required disclaimers with each application 
for public assistance or disability services, and with each recertification, renewal or change of 
address; (2) provide applicants with the same degree of assistance with completing the voter 
registration application as is provided by the office with regard to the completion of its own forms; 
and; (3) accept completed voter registration application forms for transmittal to the appropriate 
state election official no later than 10 days after the date of acceptance or five days before the last 
day for registration to vote in an election. 42 U.S.C. § 1973gg-5(a)(6); (d).   
 
Washington State law requires more than the federal statute.  State law requires that the person 
providing “covered services” at DSHS orally ask every client whether he or she would like 
register to vote or transfer his or her registration.  RCW 29A.08.330.  “Covered services” includes 
applications for benefits, renewal and applications, recertification, or changes of address.  Id.  The 
law requires that every client who does a covered transaction under the law shall initially be 
offered a form approved by the Secretary of State designed to determine whether the person 
wishes to register to vote.  This form must include a box that the applicant can check to indicate 
whether he or she would like to register. If the client indicates an interest in registering or has 
made no indication as to a desire to register or not register to vote, the DSHS service provider 
must give the applicant a mail-in voter registration application. RCW 29A.08.320(2). The person 
providing service shall give the applicant the same level of assistance with the voter registration 
application as is offered to fill out the agency's other forms and documents. RCW 29A.08.330(2).  
State law requires the Secretary of State to furnish registration forms necessary to carry out voter 
registration at DSHS without cost to the counties. RCW 29A.08.250.  
 
Continued Noncompliance With The Law At DSHS 
DSHS currently uses an electronic “Voter Registration Tool” or “VRT” that should allow for 
systematic distribution of voter registration application forms in a manner that complies with both 
state and federal laws.  DSHS’ own records of voter registration application distribution provide 
evidence of noncompliance with RCW 29A.08.320(2), and likely with the equal assistance 
provision in RCW 29A.08.330(2). 
 
It is our understanding that DSHS implemented the VRT in August 2008.  Since implementation 
of the VRT, DSHS reports dramatic decreases in both voter registration offers and accepts.  See, 
“Voter Registration Services Offered by Community Service Office” documents, attached.  In 
January 2008, under the previous system, DSHS made 72,401 offers of voter registration at 
Community Service Offices across the state. The number of persons who accepted the offer of 
voter registration during January 2008, across the state, was only 1,856, or 2.5% of those offered. 
 In January 2009, under the new system, the number of voter registration offers dropped by nearly 
30,000 to a total of 42,433, with the numbers of “accepts” sinking to 940 for the entire state. 
 
An office level comparison also provides ample evidence of noncompliance. For example, while 
Port Townsend made 91 offers of voter registration in January 2008 with 37 accepts, that office 
reported 0 offers and 0 accepts in January 2009.  While one can make the argument that perhaps 
Port Townsend failed to report that month (In February 2009 Port Townsend reported 2 offers and 
0 accepts), there are other offices that report such low numbers of offers.  They clearly are not 
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making offers to everyone who applies, renews, recertifies, and changes address.  In January 2008, 
Oak Harbor made 156 offers with 60 accepts.  In January 2009, Oak Harbor made 34 offers with 2 
accepts.  In March 2008, Ellensburg reported 1,456 offers and only 10 accepts.  In March 2009, 
Ellensburg reported 73 offers and 14 accepts.   
 
Monthly reports from states that comply with the NVRA provide examples of what we could 
expect in Washington if the law were being followed.  For example, the Ohio Department of Job 
and Family Services is operating under a settlement agreement requiring NVRA compliance in 
Ohio. The settlement agreement resolved a lawsuit filed by Project Vote and its partners in voting 
rights advocacy, Harkless v. Brunner.  After having implemented compliant procedures, Ohio 
reported 13,746 completed agency voter registration applications for the single month of January 
2010, amounting to 14% of total voter registration applications distributed.5  Missouri's 
Department of Social Services is also operating under a settlement agreement requiring NVRA 
compliance as a result of a lawsuit filed by Project Vote and its partners.  The Missouri NVRA 
lawsuit, ACORN v. Levy, settled in June 2009.  The now compliant Missouri DSS reports agency 
voter registration numbers similar to Ohio.  In Missouri, the agency made 58,236 offers of voter 
registration in January 2010.  Out of those offered, 38,318 or 66% were already registered to vote.  
10,073 Missouri DSS clients accepted the opportunity and submitted an agency voter registration, 
amounting to a 17% rate of return on distributed voter registration applications.  See, “Missouri 
NVRA Report for Period 1/1/2010 – 1/31/2010,” attached.   
 
Washington DSHS can and must do better.  With two of every three DSHS clients unregistered, 
the rate of return should be as high or higher than those in Ohio and Missouri.  Without significant 
changes to voter registration at Washington’s agencies, however, DSHS will continue to deny tens 
of thousands of citizens the right to register to vote.  We have attached a letter from DSHS dated 
July 23, 2008, regarding the current Voter Registration Tool policy. While the current policy has 
some good language, we are concerned that it includes language and provisions that violate the 
law and fosters a culture of non-compliance.  We’ve requested training and tracking information 
about the implementation of the policy, but do not have responses from DSHS to date.  With this 
information, we anticipate being able to more specifically identify the areas upon which DSHS 
can improve its implementation of the law. 
 
Steps Necessary For Compliance in Washington  
Executive Order 
Just like any other administrative mechanism for compliance with state and federal laws and 
regulations, immediate and sustainable compliance with the NVRA requires more than a basic 
request from the Governor that agencies follow the law.  All responsible parties, including DSHS 
officials and the Secretary of State as the Chief Election Official, must establish and enforce a 
comprehensive system for training staff on their duties under the NVRA, and monitor whether or 
not those duties are being carried out at every office, and with every client.  This requires the VRT 
be properly programmed with safeguards to ensure the offer of voter registration is made at every 
application, renewal, recertification, and change of address.  It requires staff are trained on how to 
offer effective assistance as required by RCW 29A.08.330(2).  Compliance requires regular and 
accurate reporting by agency offices and then monitoring and enforcement by agency officials.  As 


                                                             
5 Ohio DJFS reports the agency distributed 101,432 voter registration forms to agency clients in January 2010.  See, 
attached Ohio DJFS “Office of Families and Children NVRA Management Summary Report by Driver.” 
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with any other federal or state law or regulation, compliance with the NVRA is achieved by 
implementing a framework of administrative controls designed to ensure the law is followed.  
Executive Order 07-04 provides for none of this.  In addition to facilitating a binding agreement 
between DSHS and Project Vote, we ask that your office issue a new Executive Order that directs 
DSHS to develop the administrative framework necessary for immediate and sustainable 
compliance with the NVRA.  We have attached copies of the settlement agreements in both the 
Missouri and Ohio NVRA cases mentioned in this letter.  Any effective NVRA implementation 
plan for Washington must include systems for training, tracking, monitoring, and general 
enforcement like those established by the attached agreements.  We will offer any assistance that 
might be needed to draft such a plan for DSHS.   
 
Paperless Registration 
Washington state is uniquely situated to implement one of the most efficient and cost-effective 
methods for NVRA compliant agency voter registration: paperless registration.  Paperless 
registration is the seamless integration of voter registration into existing agency transactions with 
the public such that completed voter registration applications can be transferred electronically to 
election officials. Electronic voter registration can reduce costs associated with paper applications.  
Washington has already reaped the benefits of internet voter registration made available to the 
general public.   
Significant cost savings have been realized with paperless voter registration.  A survey conducted 
by U.S. PIRG Education Fund found that, in 100 counties surveyed, over 33 million dollars were 
spent on paper registration implementation and error-correction issues in 2008, including: 
administering provisional balloting; part-time and overtime pay for data-entry personnel; 
correcting errors on registration forms; mailing acknowledgment cards; and other associated and 
jurisdiction-specific costs.6  (Certain other costs such as system-design costs, and outreach to 
citizens for registration, were not included.) Moreover, an electronic voter registration system at 
public assistance and disability agencies would reduce costs associated with NVRA-related 
paperwork and reduce the likelihood that rights conferred by the NVRA are violated by these 
agencies.  
 
Washington’s Secretary of State already accepts electronic voter registrations.  DSHS has already 
developed and implemented an electronic tool for capturing voter registration data.  By connecting 
the DSHS Voter Registration Tool to the Secretary of State’s database, the agency will save 
money in printing and possible legal fees, and the Secretary of State will avoid the cost of 
processing paper applications.  Signature capture devises, available in every grocery store in 
Washington, are a very cheap investment in what would amount to large, long term cost savings.  
A simple “Google” search reveals a variety of signature capture devises that would work for this 
purpose, ranging from $35.95 per unit (for a pad with a wireless pen that is designed only to 
capture signature) to $278.12 per unit for a full scale grocery store style credit/debit machine (with 
more capability than would be needed here.)  There are 53 public assistance agencies under DSHS 
and approximately 40 WIC clinics under the Department of Health.  If the state were to purchase 
200 electronic signature pad machines at the full retail price listed online, the total cost would run 
from $7,190.00 for the baseline models to $18,018.00 for pure signature capture machines that 
                                                             
6 U.S. PIRG Education Fund. (2009). “Saving Dollars, Saving Democracy: Cost Savings for Local Elections Officials 
Through Voter Registration Modernization.” Available at 
https://pincdn.s3.amazonaws.com/assets/gRQE352iOnyyCnE4A_8JKw/USP-Saving-Dollars-Saving-Democracy.pdf  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come with a software package that allows them to operate easily with Microsoft Office, Adobe 
Acrobat, and other commonly used software.  Once installed and connected to the state database, 
DSHS would never have to print or mail another voter registration application.   
 
Litigation Hold 
Despite our previous communications with your office about noncompliance at DSHS and the 
administrative framework required to achieve compliance, the agency’s operations continue to 
violate the law.  While we are hopeful we can avoid litigation, we ask that you place a litigation 
hold on all documents related to voter registration at DSHS and ensure no destruction of records 
per agency document retention policy (See, DSHS letter dated July 23, 2008, attached). 
 
We appreciate your willingness to meet with us and address this important and time sensitive 
issue.  Please feel free to request any additional information you feel you might need, and we will 
make ever effort to get that information to you before the call.  We look forward to speaking with 
you.  


 
      Sincerely, 
 
      Michael Slater 
      Executive Director  
      Project Vote  
      737 ½ 8th Street SE 
      Washington, D.C. 20003 
      Cell:  (202) 425-5493 
      mslater@projectvote.org 
        
 
cc:   Andrea Brenneke 


MacDonald, Hoague & Bayless   
705 Second Avenue, Suite 1500   
Seattle, WA  98104   
(206) 622-1604   
andreab@mhb.com   
 
Tania María Rosario 
TMR Solutions 
24 Roy Street - #298 
Seattle, WA 98109 
(206) 351-2070 
tmr@tmrsolutions.biz 
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Enclosures: (1) Settlement Agreement: ACORN v. Levy 
 (2) Settlement Agreement: Harkless v. Brunner 


(3) Executive Order 
 (4) Registered Voters among DSHS Clients, Ages 18 & over, who are US Citizens,     


by Program (SFY2006) 
(5) Voter Registration Services Offered by Community Service Office 
(6) Ohio DJFS “Office of Families and Children NVRA Management Summary 
Report by Driver 
(7) Missouri NVRA Report for Period 1/1/2010 – 1/31/2010 
(8) DSHS letter dated July 23, 2008, regarding the current Voter Registration Tool
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CHRISTINE O. GREGOIRE 
Governor 


STATE OF WASHINGTON 


OFFICE OF THE GOVERNOR 
P.O. Box 40002 · Olympia, Washington 98504-0002 · (360) 753-6780 · www.governor.wa.gov 


 
 


EXECUTIVE ORDER 07-04 
 


Voter Registration Assistance 
 
 


WHEREAS, Washington began offering voter registration services through the state 
Department of Licensing in 1992; 


 
WHEREAS, the United States Congress passed the National Voter Registration Act of 


1993 (NVRA) requiring states to, among other things, offer voter registration opportunities at 
state offices that provide public assistance and state offices that provide state-funded programs 
primarily engaged in serving persons with disabilities; 
 


WHEREAS, the Washington State legislature subsequently enacted statutes designed to 
implement the public agency provisions of the NVRA which are codified at RCW 29A.08.310 
through RCW 29A.08.360; and 


 
WHEREAS, the right to vote is fundamental, and it is a primary duty of government to 


make the opportunity to register and assistance with registering to vote available to all eligible 
citizens. 


 
NOW, THEREFORE, I, Christine O. Gregoire, Governor of the state of Washington, 


designate the Department of Social and Health Services (DSHS) as a voter registration assistance 
agency as required by the NVRA and state law.  I further direct DSHS to coordinate voter 
registration assistance activities in the following manner: 


 
1. Appoint a Voter Registration Assistance Officer who will monitor and be 


responsible for efficient and appropriate compliance with state and federal voter 
registration assistance laws; 


2. Analyze how best to use technology to efficiently and effectively provide voter 
registration assistance for in-person services as well as tele-centers and web 
portals; and 


3. Cooperate with the Secretary of State’s Office to ensure that DSHS delivers voter 
registration assistance services in a manner that allows the Secretary of State to 
carry out the Secretary’s voter registration responsibilities efficiently. 


 
 
 







Nothing in the implementation of this Executive Order shall be interpreted to allow a 
state agency, state office, or agency employee to: 


 
1. Attempt to influence an applicant’s political preference or registration; 
2. Display any such political preference or allegiance; 
3. Make any statement that would discourage an applicant from registering to vote; 


or 
4. Make any statement or take any action that would lead an applicant to believe that 


a decision to register or not to register to vote has any bearing on the availability 
or amount of services or assistance provided; 


 
I further strongly encourage all state agencies to: 


 
1. Provide on their web sites a link to the Secretary of State’s voter registration web 


site; and 
2. Further consider and implement other means by which the agency can promote 


voter registration. 
 


This Executive Order shall take effect immediately. 
 


Signed and sealed with the official seal of the state of Washington, on this 4th day of July 
2007, at Olympia, Washington. 


 
 
 


 By: 
 
 
 
 


  /s/ 
 Christine O. Gregoire 


Governor 
 
 
 
BY THE GOVERNOR: 
 
 
 
 


 


 /s/  
Secretary of State  
 
 






