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SECTON 1:   
Describe the proposed rules, including a brief history of the issue, and explain 
why the proposed rules are needed. 
Background 
 
Second Engrossed Second Substitute House Bill 1276 was passed into law during the 2015 
legislative second special session. In response to a request made by the Department of Health 
(department), the governor vetoed a section of the bill that would have created a department-
issued forensic phlebotomist credential intended to allow law enforcement personnel to perform 
blood draws on DUI suspects for forensic purposes. The department requested the veto because 
several provisions in the bill would have made the credential difficult to enforce and 
prohibitively expensive to implement. Additionally, the department noted to the governor that it 
already issues a medical assistant (MA) - phlebotomist credential whereby an applicant, 
including a law enforcement officer or other law enforcement personnel, could meet 
qualifications for the credential through on the job training.  
 
In his veto comments, the governor directed the department to work with all interested parties to 
discuss implementation of one or more programs that would qualify law enforcement personnel 
to perform blood draws for forensic purposes. Following the 2015 legislative session, the 
department also received a rules petition addressing forensic blood draws from the Washington 
Association of Prosecuting Attorneys (WAPA), the proponent of the forensic phlebotomist 
legislation. 
 
In response to the governor’s direction and the petition, the department filed a CR-101 on 
January 4, 2016, and held three rules workshops throughout 2016 to discuss draft rules. The CR-
101 stated that the department was considering amending rules to adopt specific training 
requirements for law enforcement personnel to perform blood draws for forensic purposes to 
qualify for the MA-phlebotomist certification. 
 
From discussions with stakeholders throughout the rulemaking process in 2016, it has been 
affirmed that statutory authority exists to develop a forensic phlebotomy training program with 
substantially equivalent training requirements as for those MAs practicing in a clinical setting. 
However, there is likely insufficient statutory authority under chapter 18.360 RCW to develop a 
program with alternative training requirements for the MA-phlebotomist credential, which has a 
singular scope of practice. 
 
As a result the department withdrew the CR-101 filed on January 4, 2016, WSR # 16-02-070, 
and filed a new CR-101 on November 10, 2016, WSR # 16-23-057. The decision to proceed in 
this new direction with the rulemaking was made with the input and unilateral support from 
stakeholders present at the rules workshops, including representatives from the Washington 
Association of Criminal Defense Lawyers, WAPA, the Washington State Hospital Association, 
the Washington State Patrol, the Washington Traffic Safety Commission, and several career and 
technical schools who offer MA training programs.  
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Proposed Rules 
 
The proposed rule amendments: 

• Add a definition of “forensic phlebotomy” to the definitions section of the MA rules; and 
• Create a new section in the MA rules that: 

o References the statute that formally establishes that a MA-phlebotomist and MA-
certified may perform forensic blood draws; 

o References the statute that provides immunity to those who perform forensic 
blood draws under certain conditions and within standard of care from criminal 
and civil liability;  

o Clarifies the supervision requirements for when a MA-phlebotomist and MA-
certified perform forensic blood draws; and 

o Clarifies that blood draws are not limited to specific settings. 
 
The proposed rules are needed to provide some direction and offer a resource to those who have 
questions about forensic blood draws as they relate to medical assistants. Also, the proposed 
rules are responsive to the governor’s directive to the department, and to the rules petition filed 
by WAPA.  
 

 
 
SECTION 2: 
Is a Significant Analysis required for this rule? 
A significant analysis is not required, however, the medical assistant program chose to complete 
one under RCW 34.05.328(5)(a)(ii), which states that an agency may complete a significant 
analysis voluntarily.  

 
 
SECTION 3: 
Clearly state in detail the general goals and specific objectives of the statute that 
the rules implement. 
The goal of the MA statute, under chapter 18.360 RCW, is to improve the efficient and effective 
delivery of healthcare by providing statutory support for MAs in Washington state. The proposed 
rules implement the intent of this statute by providing regulatory information and references for 
people credentialed as MAs who are considering performing forensic blood draws. The proposal 
clarifies that the MA-phlebotomist and MA-certified credentials may be used to perform this 
healthcare procedure.  
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SECTION 4: 
Explain how the department determined that the rules are needed to achieve 
these general goals and specific objectives.  Analyze alternatives to rulemaking 
and the consequences of not adopting the rules. 
The MA program has determined that there are no feasible alternatives to rulemaking because 
the department needed to be responsive to the governor’s direction to work with interested 
parties on issues related to forensic phlebotomy following his veto of Section 25 of Second 
Engrossed Second Substitute House Bill 1276 (2015), as well as to be responsive to the 
rulemaking petition the department received. The proposed rules will provide MAs information 
about their role related to forensic phlebotomy and the liability immunities and risks involved. 
The MA administrative rules are the best place to provide this information and clarification.  
 
In addition to the proposed rules, the department developed forensic phlebotomy FAQs as they 
relate to MAs and posted them on the department’s MA webpage. The department received a 
positive response from the FAQs, but the stakeholders who participated in the rules workshops 
agreed that it was still necessary to move forward with rulemaking so that the information will be 
adopted into law.  

 
 
SECTION 5: 
Explain how the department determined that the probable benefits of the rules are 
greater than the probable costs, taking into account both the qualitative and 
quantitative benefits and costs and the specific directives of the statute being 
implemented. 
The proposed definition of “forensic blood draw” added to WAC 246-827-0010 has not been 
analyzed in this section because the addition of the proposed definition is not a significant 
legislative rule change. 
 
New WAC 246-827-0430 Forensic blood draws—Standards of practice 
 
Rule Overview: This proposed rule adds a section to the MA chapter. The proposed new section 
clarifies that blood draws are not limited to specific settings; clarifies the supervision 
requirements for when a MA-phlebotomist and MA-certified perform forensic blood draws by 
referencing the statute that formally establishes that a MA-phlebotomist and MA-certified may 
perform forensic blood draws; and references the statute that provides immunity to those who 
perform forensic blood draws under certain conditions and within standard of care from criminal 
and civil liability. 
 
Rule Cost/Benefit Analysis: The proposed rule will provide information and relevant laws to 
people who work with or perform forensic blood draws. No potential costs were identified. 
 
Rules Package Cost-Benefit Conclusion 
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The MA program has not identified any significant costs to implementing the proposed rule. The 
benefits of the proposed rules are that they will provide a regulatory resource and information for 
credentialed MAs who perform forensic blood draws or supervise credentialed MAs who 
perform forensic blood draws by citing to relevant statutes that pertain to forensic blood draws. 
The proposed rule also clarifies that the MA-phlebotomist and MA-certified credentials may be 
used for forensic blood draws. As a result, the benefits of the proposed rules outweigh any 
potential costs. 
 

 

 
SECTION 6: 
Identify alternative versions of the rules that were considered, and explain how 
the department determined that the rules being adopted are the least burdensome 
alternative for those required to comply with it that will achieve the general goals 
and specific objectives state previously. 
Description of alternative considered 
Initially, the MA program filed a CR-101 and held stakeholder meetings with the intent of 
creating a separate training route for those who perform forensic blood draws to qualify for the 
MA-phlebotomist credential. Following several conversations during these open public 
meetings, the department determined that we may not have the statutory authority to create a 
distinct and separate training option, which emphasizes competencies for specific circumstances 
and settings, for a credential that has a singular scope of practice.  
 
Additionally, the department confirmed that a person could complete training, meet the 
requirements for the MA-phlebotomist credential, and perform forensic blood draws under the 
current regulatory framework. For example, the City of Lakewood has sent some of its officers 
through a training program who are obtaining the MA-phlebotomist credential so that some of 
their officers can perform forensic blood draws. The City of Lakewood is doing this under 
current statutes and administrative rules. 
 
Least burdensome determination 

The proposed rules are less burdensome than the alternative because they provide credentialed 
MAs and the public with important information related to forensic blood draws and do not set a 
new training standard for those who perform forensic blood draws to meet in order to qualify for 
the MA-phlebotomist credential. Because these rules are informational and do not set new 
training standards, this version of the rules are less burdensome than the alternative. 

 

 
SECTION 7: 
Determine that the rules do not require those to whom it applies to take an action 
that violates requirements of another federal or state law.   
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The rules do not require those to whom it applies to take an action that violates requirements of 
federal or state law. 

 
 
SECTION 8: 
Determine that the rules do not impose more stringent performance requirements 
on private entities than on public entities unless required to do so by federal or 
state law. 
The rules do not impose more stringent performance requirements on private entities than on 
public entities. 

 
 
SECTION 9: 
Determine if the rules differ from any federal regulation or statute applicable to 
the same activity or subject matter and, if so, determine that the difference is 
justified by an explicit state statute or by substantial evidence that the difference 
is necessary. 
The rules do not differ from any applicable federal regulation or statute. 

 
 
SECTION 10: 
Demonstrate that the rules have been coordinated, to the maximum extent 
practicable, with other federal, state, and local laws applicable to the same 
activity or subject matter. 
The MA program and other department staff worked with the Washington State Patrol, the 
Washington Association of Prosecuting Attorneys, the Washington Association of Criminal 
Defense Lawyers, the Washington State Hospital Association, the Washington Traffic Safety 
Commission, and the Attorney General’s Office to ensure that the proposed rules language does 
not conflict with the laws to which the proposed rules refer; specifically chapter 18.130 RCW, 
the Uniform Disciplinary Act, and chapter 46.61 RCW, Rules of the Road. 


