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SECTON 1:   
Describe the proposed rule, including a brief history of the issue, and explain why 
the proposed rule is needed. 
The proposed rules provide substantive guidance regarding the Certificate of Need 
(CoN) hospice services application process by fully describing and clarifying the existing 
methodology for predicting future need for in-home hospice service agencies licensed 
or intending to become licensed to provide hospice services. Designed to clarify and 
streamline the current hospice service methodology, the proposed rules serve as a 
guide and clearly describe the department’s decision-making process regarding the 
establishment of in-home hospice service agencies. These proposals are consistent 
with the purpose of the CoN statute.  
 
The Department of Health (department) administers the CoN program under chapter 
70.38 RCW and chapter 246-310 WAC. The primary goals of the CoN program are to 
control costs by assuring that existing facilities are fully utilized before additional 
facilities are added, and to promote patient access to quality care consistent with RCW 
70.38.015. An entity is required to obtain a CoN prior to constructing, developing or 
otherwise establishing certain health care facilities and services in accordance with 
RCW 70.38.105(4)(a). 
 
RCW 70.38.025(6) provides that hospice service agencies are entities subject to CoN 
review. Hospice services include symptom and pain management provided to terminally 
ill individuals, and emotional, spiritual, and bereavement support for the individual and 
family in a place of temporary or permanent residence. Hospice services may include 
provision of home health and home care services for the terminally ill individual 
consistent with RCW 70.127.010(13). WAC 246-310-010(31) provides that a hospice 
service agency is an entity which is, or has declared its intent to become certified as a 
provider of hospice services in the medicaid or medicare program. State licensed only 
hospice agencies are exempt from CoN review. 
 
For hospice service applications, the department has adopted a methodology in WAC 
246-310-290 to determine the number of CoN approved hospice service agencies that 
will be needed in the future to serve patients in a specific planning area. The 
methodology is population-based, and through a series of calculations, results in the 
determination of the number of hospice agencies in a planning area that could support 
unmet need based on a predetermined average daily census. This concept of approving 
specific capacity is consistent with the purpose of the CoN statute to control health care 
costs by making sure that existing capacity is fully utilized before additional capacity is 
added.  
 
The current hospice service rules and methodology were adopted in April, 2003. In May 
2010, the department began hospice rule revision by filing a preproposal notice of 
inquiry1. However, those efforts were suspended under Governor Executive Orders 10-
06 and 11-03, directing state agencies to observe a rule-making moratorium through 
                                                 
1 See CR 101, published as Washington State Register No. 10-10-114 
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December 31, 2012. In February 2015, the department received a petition to review the 
CoN hospice service rules. The department accepted the petition and continued 
rulemaking under the existing CR101 filed in 2010.  

 
 
SECTION 2: 
Is a Significant Analysis required for this rule? 
The proposed rules clarify and revise department processes and practices for review of 
CoN in-home hospice services. Portions of this rule set required significant analysis as 
defined by RCW 34.05.328. However, the department has determined that no 
significant analysis is required for the following portions of the rule:  
 

WAC with no significant impact Justification 
WAC 246-310-290(1) – Definitions Does not meet the definition of a significant legislative 

rule under RCW 34.05.328(5)(c). 
WAC 246-310-290(2) – Concurrent review RCW 34.05.328(5)(b)(iv) Clarification (describes and 

clarifies existing review of hospice applications using 
the concurrent review cycle described in rule and 
required under chapter 70.38 RCW). 

WAC 246-310-290(3) – Concurrent review cycle  
description  

RCW 34.05.328(5)(b)(iv) Clarification (describes and 
clarifies, in table form, the concurrent review cycle). 

WAC 246-310-290(4) – Pending certificate of need 
applications.  

RCW 34.05.328(5)(b)(iv) Clarification (describes how 
applications submitted prior to the effective date of the 
rules will be reviewed and action taken based on the 
rules in effect on the date the application is received.  

246-310-290(5) and (6) – Application or letter of intent 
deadline, decision date and conversion to regular 
review. 

RCW 35.05.328(5)(b)(iv) Clarification (describes and 
clarifies order of application or letter of intent review, 
decision deadlines and conversion from concurrent to 
regular review). 

WAC 246-310-290(8) – Methodology updates before 
and after facility closure 

RCW 35.05.328(5)(b)(iv) Clarification (describes when 
yearly methodology will be updated for the application 
cycle based on the timing of facility closure).  

WAC 246-310-290(9) - General Certificate of Need 
requirements 

RCW 34.05.328(5)(b)(iii) Clarification (describes and 
clarifies general certificate of need requirements). 

WAC 246-310-290(12) – Hospice service to entire 
county. 

RCW 34.05-328(5)((b)(iv) Clarification (describes 
parameters of hospice service provision within county; 
was formerly implied but not specified in rule) 

WAC 246-310-290(13) – Basis for revocation of 
Certificate of Need 

RCW 34.05.328(5)(b)(iv) – Clarification (Revised 
language, removing “in accordance” and replacing with 
“under;” removed “grounds” and replaced with “a basis” 
for greater clarity to and modernization of  existing 
language.  
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SECTION 3: 
Clearly state in detail the general goals and specific objectives of the statute that 
the rule implements. 
 
The goals and objectives of chapter 70.38 RCW are to “promote, maintain and assure 
the health of all citizens in the state, to provide accessible health services, health 
manpower, health facilities, and other resources while controlling excessive increases in 
costs.” The statute states that health planning “should be concerned with public health 
and health care financing, access and quality, recognizing their close interrelationship 
and emphasizing cost controls of health services, including cost effectiveness and cost-
benefit analysis. 
 
The rule implements the statute’s objective by: 
 

A. Defining clear decision making processes and standards;   
B. Amending such rules as are necessary in the public interest; 
C. Supporting the overarching goal of chapter 70.38 RCW to make sure that the 

development or expansion of healthcare services is accomplished in a 
planned and orderly fashion, without unnecessary duplication while promoting 
access to quality, cost effective services. 

 
 
 

 
 
SECTION 4: 
Explain how the department determined that the rule is needed to achieve these 
general goals and specific objectives.  Analyze alternatives to rulemaking and the 
consequences of not adopting the rule. 
The basic goals of the CoN program – quality, cost containment and patient experience 
– are realized by clearly articulated rules. The department determined that the proposed 
rules are needed to achieve the goals and objectives of CoN because they provide well-
defined guidance to hospice agencies and succinctly describe the department’s 
decision-making process regarding the approval of in-home hospice service agencies. 
The proposed rules represent the department’s commitment to achieve its statutorily 
defined goals and objectives.  
 
This rule set does not create or increase regulatory burden to hospice service agencies. 
The proposed rules provide substantive guidance regarding the hospice service 
application review process by fully describing, streamlining, and clarifying the existing 
methodology for predicting future need of hospice services. Stakeholders agreed that 
rulemaking was appropriate to promote clear, consistent, and timely decisions. 
Rulemaking provides applicants and affected parties with articulately described 
decision-making guidance that is succinctly explained. If the proposed rules are not 
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adopted, the current rules do not consider the current and continued evolution of the 
healthcare landscape, including the aging population and increased need for patient 
access to hospice services.  
 
SECTION 5: 
Explain how the department determined that the probable benefits of the rule are 
greater than the probable costs, taking into account both the qualitative and 
quantitative benefits and costs and the specific directives of the statute being 
implemented. 
The portions of the rule that are significant are analyzed in the numbered list below. As 
noted above, portions of the rules that do not require a significant analysis as defined in 
RCW 34.05.328 are excluded from the analysis below. 
 

 
1. Amended WAC 246-310-290(7) – Need projection. 

 
Description: The current need methodology went into effect in April 2003, and 
requires modernization. The amended rules do not significantly alter, revise or 
modify the current methodology. The proposed rules streamline the existing 
methodology, adding clarity and guidance by changing the following: 
 

• The process the department uses to calculate statewide predicted 
hospice use rates using department survey and vital statistics data.  
 
When the rules were originally written in 2003, patients with a primary 
diagnosis of cancer made up the largest percentage of hospice 
admissions. Accordingly, the methodology identified cancer and non-
cancer deaths as significant measures with distinct use rates between age 
cohorts. Today however, the balance between hospice patients with 
cancer diagnosis and those with non-cancer diagnosis has shifted 
dramatically statewide and nationally, and cancer diagnosis accounts for 
less than half of all hospice admissions.2 Patients with neurological, 
cardiac or nonspecific diagnoses now comprise the continuously growing 
share of the hospice patient population.3 Thus, use rates for cancer and 
non-cancer deaths are no longer significantly different.  
 
Additionally, though the current methodology calculates a use rate, all 
populations are added together prior to the hospice use being inflated in 
the methodology, resulting in this step actually negating the purpose of 
separating out the cohorts by diagnosis. 
 
The changes in the composition of the hospice diagnosis landscape, an 
aging population that will continue to drive growth in hospice utilization, 

                                                 
2 National Hospice and Palliative care Organization Report, 2016 
3 See MedPac report.  
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and the lack in utility of the current Step 5 of the methodology suggested 
that a rule update should be considered. Consequently, in an effort to 
remove an unnecessary element of complexity from the methodology, and 
align with the department’s goal of modernizing and streamlining CoN 
processes to the extent practicable, the proposed rule relies on two, as 
opposed to four age cohorts and removes the cancer/non-cancer 
delineation. 
 

• Specifying unduplicated admissions.  
 
The first step of the current methodology predicts the percentage of 
cancer and non-cancer patients by age cohort who will use hospice 
services. It does so by dividing the average number of hospice admissions 
over the last three years by the average number of past three years 
statewide total deaths, also by cancer/non-cancer delineation and age 
cohort. However, the term “admissions” as used in the methodology could 
include patients whose hospice stay was counted in a previous Medicare 
or Medicaid cost reporting period. It is possible for patients to leave 
hospice and reenroll within a one year period, further complicating the 
calculation of a use rate. This created the potential for inaccurate use rate 
calculations because some patients were being counted twice – once in 
the year they may have entered hospice, and potentially again at the 
beginning of the following year.  
 
The new rule does not modify the calculation or the process by which the 
use rate is calculated. It merely specifies that unduplicated admissions will 
be used to calculate use rate since this more accurately represents 
hospice admissions for purposes of calculating hospice use rates.  

 
• Clarifying and clearly describing the application of and calculation 

process for the three year planning horizon.  
 
Existing rule provides for a three year look-back on hospice use rate. 
However, existing rule does not specify a projection horizon. Instead, 
existing rule defines what data to use to inflate the potential volume of 
hospice service, and does not specify a base year for projection 
calculations.  
 
The proposed rule clarifies the process and calculation for planning 
horizons by defining the base year and identifying a three year projection. 

 
• Reducing the average daily census (ADC) from 35 to 25.  

 
Hospices range in size from small all-volunteer agencies that care for 
fewer than fifty patients per year to large, national corporate chains that 
care for thousands of patients each day. While total admissions are a 
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good measurement of agency size, ADC is another indicator, and is 
determined by keeping track of the number of patients cared for by a 
hospice service agency in a given day. For example, if an agency 
provided a total of 12,775 patient days of care in 2016. 12,775 divided by 
365 (days in the year) equals an ADC of 35 patients per day.  
 
Current rule provides that to determine whether need exists for additional 
hospice care providers in a planning area, the department considers the 
statewide hospice use rate, number of resident deaths in the applicant’s 
planning area, the projected population growth, and the current hospice 
capacity. Using this data, the department calculates a capacity for each 
planning area. Though agencies are able to increase their staff and their 
service, the three year look back gives a general idea of what hospice 
capacity in the planning area actually is. The department measures this 
capacity against the projected need for services which is based on 
population growth and historical use of hospice services. If the identified 
need for hospice services exceeds an ADC of 35, then there is numeric 
need in the planning area for a new agency. Hospice agencies must 
demonstrate that they can meet a minimum average daily census of thirty-
five by the end of the third year of operation.  
 
Since the rule was written in 2003, the need for hospice services has 
steadily increased as the hospice patient population ages. As a result, 
hospice service delivery has become an increasingly competitive market 
consistent with these progress factors. The change in hospice utilization 
over time suggests that the basis of the original ADC of thirty-five no 
longer exists and should be adjusted accordingly. As part of the 
stakeholdering process, an analysis of ADC was performed by workgroup 
members, concluding that an ADC of twenty-five was more reflective of 
the current hospice services setting in Washington. The proposed rule 
does not require a minimum volume by the third year of operation, and 
merely requires financial feasibility (revenue exceeding expenses) by the 
end of the third year of operation. By reducing the ADC to twenty-five, 
need in underserved counties will be evident much earlier in the 
calculation process.  

 
Cost/Benefit Analysis:  

 
There is no cost associated with this rule. The rule does not impose any 
regulatory burden on providers, nor does it change, modify, add cost or otherwise 
alter the CoN application evaluation process. The methodology assumes that 
existing hospice agencies will maintain their current volumes. The ADC identified 
in the final step of the methodology represents patients beyond those currently 
being served by existing agencies. The department does not restrict existing 
hospice’s ability to recruit staff and to increase the number of patients they wish 
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to serve, but if a need is present and demonstrated in the calculations, this is a 
clear indication that the agency is not growing in line with population growth.  
Reducing the ADC makes it easier for new applicants to enter the Washington 
hospice service market, benefiting both the consumer and the provider. All 
applicants, whether new or existing, must demonstrate that revenue will exceed 
expenses by their third year of operation. Whether the provider reaches an ADC 
of 25 or not, all agencies must have a positive bottom line by the third year of 
operation.  
Further, reducing the ADC from thirty-five to twenty-five does not affect existing 
providers. These providers already “hold steady” in the market, and a reduction 
of ADC allows new providers to serve the excess, or patients who are not being 
served. Instead of viewing ADC from a gross need perspective, the department 
views need from a net need perspective. Reducing the ADC causes projected 
need in less populated areas to be demonstrated earlier, thereby increasing 
access to needed services.  
The rule changes clearly explain how populations are counted for purposes of 
the need projection methodology. This clarification of standards and process is 
beneficial because it is designed to reflect differences between age cohorts and 
within communities to meet patient needs, and is responsive to the current 
hospice access environment. It promotes reliable, replicable agency planning, 
achieving the CoN goal of patient and community access to quality care while 
providing clear expectations and criteria by which applications are evaluated. The 
department does not expect any unintended consequences of implementation.  

  
2. WAC 246-310-290(10 – Superiority Evaluation (new) 

        
           Description: The measures identified in this section articulate and describe the 

department’s superiority evaluation process. For purposes of purposes of WAC 
246-310-240(1) (cost containment), if two or more applications meet all 
applicable review criteria and there is not enough need for all applications to be 
approved, the department will use superiority criteria to determine which 
application or applications will be approved. The proposed rule clarifies that 
process, and provides additional guidance while working in conjunction with 
existing rule.  
 
Cost/Benefit Analysis:  
 
There is no cost associated with this rule. The rules does not impose a new 
regulatory burden on providers. It clarifies the process the department relies 
upon to determine superiority of competing applications in specific planning 
areas. The department expects to eliminate adjudicative appeals associated with 
cost containment arguments, and does not expect any unintended consequences 
of implementation.  
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3. WAC 246-310-290(11) – Numeric Need Exception. 
 
Description: Existing rule provides a methodology to assess whether there is 
unmet need in a planning area, and the proposed rules contain an updated 
version of the methodology. The department also reviews CoN hospice service 
applications using the concurrent review cycle described in WAC 246-310-290(2) 
and authorized by RCW 70.38.115(7). Concurrent review is for the purpose of 
comparative analysis and evaluation of competing or similar projects in a 
planning area to determine which of the projects may best meet identified need. 
The department compares the applications to one another and the rules to 
determine the superior alternative.  
 
However, the department determined through its experience and extensive 
stakeholdering that factors may exist that could affect access to and availability 
of hospice services, even though these factors may not be apparent through 
numerical calculations. For instance, although it would be the burden of the 
applicant to demonstrate that an exception is warranted, and the department 
would not predetermine what qualifies for an exemption, some general examples 
may include lack of access to hospice services in rural counties, age of the 
patient (such as pediatrics), or the demographics and ethnicity of the population 
to be served in a planning area. These factors and others could result in 
fragmented care, and reduced access to hospice services.  

 
The department worked closely with stakeholders to develop numeric need 
exception language. This exception language provides an additional layer of 
review, allowing an agency to submit an application when there is no numeric 
need identified in a planning area. This serves at least two important, linked 
purposes. First, it provides an opportunity for the department to review a CoN 
application absent numeric need under narrow and defined criteria. Second, and 
more importantly, it allows for expanded access and continuity of care in areas 
where a specific population may not be receiving services. The measures 
identified in this section clearly articulate and describe the departments’ numeric 
need exception evaluation process.  
 
Cost/Benefit Analysis:  
 
There is no cost associated with this rule. As part of the application process, 
providers must meet all other existing criteria that has long been established in 
rule before requesting an exception, including an analysis of numeric need. The 
supplementary documentation and analysis that would accompany an exception 
request may result in additional but nominal administrative burden on applicants, 
including gathering publicly available data and other material. While this may 
require applicants to extend efforts beyond the usual and ordinary CoN 
application process, applicants are generally aware of the planning area access 
landscape well before a letter of intent is submitted, and are appropriately 
prepared to put forth arguments to support exception requests. The department 
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has a long standing practice of offering free technical assistance to potential 
applicants, and although the department would not predetermine whether an 
exception would be granted, it may provide guidance regarding data sources, 
and other factors that would be needed when submitting an application. While 
the burden is upon the applicant to submit this additional documentation, a 
successful CoN applicant will likely have completed this research as a part of 
their due diligence in preparing their application.  
 
The rule benefits providers by clarifying when and how the department will 
consider an exception application, providing clear guidance and structure to the 
process. The nominal additional cost that may be voluntarily incurred by 
providers submitting applications requesting exceptions is far outweighed by the 
public benefit of increased access in planning areas where there may be need for 
hospice services, even though that need may not be apparent though numeric 
measures.  
 

Cost Benefit Summary  
 
Hospice service providers generally incur costs to establish and operate hospice 
agencies. However, this proposed rule set does not create or impose any additional 
regulatory impact or cost. Rather, it reduces regulatory compliance burden to 
providers by fully and concisely describing the department’s decision-making 
processes, while modernizing and simplifying the application process. These rules 
are responsive to the changing healthcare landscape, and designed to encourage 
managed growth of hospice services within the statutory authority of chapter 70.38 
RCW. The proposed rules accomplish this by providing clear guidance to providers 
as they progress through the CoN application process. 
 
The proposed rule changes will not result in any increase, nominal or substantial, to 
the total cost of establishing a hospice service agency. The benefit of ensuring 
hospice service agencies are established in compliance with rule exceeds any total 
probable costs and supports the overall goals of the CoN program.  

 

 

 
SECTION 6: 
Identify alternative versions of the rule that were considered, and explain how the 
department determined that the rule being adopted is the least burdensome 
alternative for those required to comply with it that will achieve the general goals 
and specific objectives state previously. 
Department staff worked closely with the hospice service providers, health facilities 
consultants and other constituents over a protracted period of time to minimize any 
potential burden of the rule. The department offered stakeholders multiple opportunities 
to participate in rulemaking workshops, provide comment, and suggest rule changes. 
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During open public rules workshops, there were language suggestions provided to the 
department, and the majority of rule changes occurred during either open meetings or 
shortly thereafter. Many of the suggested changes developed during workshops were 
accepted while others were rejected. Mutual interests were identified and considered 
through deliberations. 
Least burdensome alternative 
 The department’s stakeholdering process encouraged parties to:  

• Identify burdensome areas of existing rules; 

• Propose initial or draft rule changes;  

• Refine those changes.  
The proposed rule changes went through several stages of edits, review, and 
discussion and then further refinement before arriving at the final proposal. The end 
result of this process are proposed changes that will provide increased rule clarity, 
guidance, and will ultimately be less burdensome than the original rules.  
Summarized below are brief descriptions of alternative versions of the analyzed portions 
of the rule set. The rules proposed are the least burdensome alternative for the entities 
required to comply, and will achieve the statutorily described general goals and specific 
objectives of chapter 70.38 RCW. 

Alternate Versions Considered Level of Burden 
  1.  Amended Section, WAC 246-310-290(7) –Need 
projection: the workgroup prepared, reviewed, and 
discussed multiple versions of the methodology. The 
methodology was extensively tested for sensitivity 
through the application of variables. 

The proposed rule does not impose any regulatory burden on providers 
or stakeholders. The rule provides guidance and streamlines the 
department’s method for determining net need in each county. The rule 
provides an additional benefit to providers by clarifying existing 
guidelines and assuring orderly development of health care facilities 
consistent with RCW 70.38.015.  

 2   Amended Section, WAC 246-310-290(11) -Numeric 
need exception: the workgroup considered alternate 
versions of numeric exception language, and 
considerable discussion occurred regarding the criteria 
to be included in the rule. Through deliberative and 
collaborative rulemaking, the proposed language was 
generally accepted by the group. 

The proposed rule does not impose any regulatory burden on providers 
or stakeholders. The rule clarifies how the department determines 
whether a numeric need exception should be granted based on specific 
criteria. 

 

 

 
SECTION 7: 
Determine that the rule does not require those to whom it applies to take an 
action that violates requirements of another federal or state law.   
The proposed rule does not require those to whom it applies to take action that violates 
requirements of federal or state law. 
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SECTION 8: 
Determine that the rule does not impose more stringent performance 
requirements on private entities than on public entities unless required to do so 
by federal or state law. 
 
The proposed rule does not impose more stringent performance requirements on 
private entities than on public entities 
 

 
 
SECTION 9: 
Determine if the rule differs from any federal regulation or statute applicable to 
the same activity or subject matter and, if so, determine that the difference is 
justified by an explicit state statute or by substantial evidence that the difference 
is necessary. 
 
The proposed rule does not differ from any applicable federal regulation or statute.  
 

 
 
SECTION 10: 
Demonstrate that the rule has been coordinated, to the maximum extent 
practicable, with other federal, state, and local laws applicable to the same 
activity or subject matter. 
There are no other applicable laws.  


