
Page 1 of 4 

 
PROPOSED RULE MAKING 

CODE REVISER USE ONLY 
 

 

CR-102 (December 2017) 
(Implements RCW 34.05.320) 

Do NOT use for expedited rule making 

Agency: Department of Health 

Original Notice 

Supplemental Notice to WSR  

Continuance of WSR  

Preproposal Statement of Inquiry was filed as WSR  ; or 

Expedited Rule Making--Proposed notice was filed as WSR ; or 

Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1). 

Proposal is exempt under RCW . 

Title of rule and other identifying information: (describe subject)       WAC 246-330-199 Fees-License, change of 
ownership, refund process. Proposing increased initial license and renewal fees for ambulatory surgical facilities (ASF). 

Hearing location(s):   

Date: Time: Location: (be specific) Comment: 

10/30/2018 11:00 a.m.       Department of Health  
Town Center 2 
111 Israel Road SE, Room 158 
Tumwater, WA 98501 

 

 

Date of intended adoption: 11/06/2018 (Note:  This is NOT the effective date) 

Submit written comments to: 

Name: Sherry Thomas, Policy Coordinator 

Address:       PO Box 47850 
Olympia, WA 98504-7850 

Email: https://fortress.wa.gov/doh/policyreview 

Fax: 360-236-2901 

Other:  

By (date) 10/30/2018 

Assistance for persons with disabilities: 

Contact Sherry Thomas 

Phone: 360-236-4612 

Fax: 360-236-2901 

TTY: (360) 833-6388 or 711 

Email: sherry.thomas@doh.wa.gov 

Other:  

By (date) 10/16/2018 

Purpose of the proposal and its anticipated effects, including any changes in existing rules:       Current revenue from 
ASF licensing fees generates approximately 37 percent of the funding needed to support all legislatively mandated activities. 
These activities include pre-licensure and ongoing health and safety inspections to confirm compliance with minimum 
standards and identify deficiencies that pose patient safety risks.  
 
Based on revenue levels and projected expenditures necessary to conduct the required inspections, the department 
anticipates an average annual funding gap of about $539,000 for a total of $1,616,000 over three years. Several factors have 
contributed to this funding gap. The department's calculations when first setting the fees were based on an estimate of an 
average four-hour on-site inspection time, however, inspections are actually averaging nearly 12 hours each for a single 



Page 2 of 4 

operating room facility. The types of surgeries performed, patient acuity level, and level of potential health and safety patient 
risk in modern ASFs is far more complex than originally anticipated when the authorizing legislation passed in 2007. In 
addition, the job classification for the department's surveyors received a 27 percent salary increase in 2017, which was 
unanticipated by the department.  
 
Legislation has restricted the department from raising ASF fees since 2015 (through a budget proviso in Engrossed 
Substitute Senate Bill (ESSB) 6052 and Substitute Senate Bill (SSB) 5778 in 2016). SSB 5778 also required the department 
to compare Washington's system for regulating ASFs to the systems of other states and make recommendations that could 
be implemented in Washington to reduce licensing fees. The department's report provided potential options for the legislature 
to consider, including reducing the frequency of state inspections and allowing Medicare certification and or accreditation to 
fully satisfy the state inspection requirement. However, all of the options represented greater patient safety risks because it 
would take longer to identify and correct unsafe practices. In addition, 73 percent of inspections the department has 
conducted on behalf of Medicare during the current federal fiscal year revealed system-level findings. These included either a 
number of deficient practices or a single deficient practice so severe it posed an immediate risk of harm to patients, or a 
number of deficient practices in one area of the regulation that led to a determination that the entire system was non-
compliant. Many of these were repeat findings. 
 
The department estimates expenses over a three-year licensing cycle budget to be $2,574,000. This amount is based on the 
assumptions that the number of licensed ASFs will remain the same at 180-190 and we will conduct all statutorily required 
inspections, which will average 80 surveys per year. The department is proposing to increase initial and renewal licensing 
fees for ASFs. The department anticipates the proposed fee increases will adequately fund the required inspection activities 
and bring year-end reserves to the desired fund balance of 12.5 percent (a desired fund balance is a reserve available for 
unanticipated expenditures like costly disciplinary cases or other increases in operating costs).   

Reasons supporting proposal:       RCW 70.230.050 requires ASFs to demonstrate that they comply with standards in 
statute and rule for both initial licensure and license renewal, and to pay initial and renewal license fees. RCW 43.70.250 
requires licensing fees to fully cover the costs of administering a licensing program. Current fees do not meet these statutory 
requirements.  
 
The department anticipates that the proposed fee increases will bring licensing fee revenues more in alignment with the 
actual costs of regulating ASFs, while bringing year-end reserves to the desired fund balance over a six-year period. This will 
allow the department to complete its statutory obligations and increase patient safety. 

Statutory authority for adoption: RCW 43.70.250 and 43.70.280 

Statute being implemented: RCW 43.70.250, 70.230.100, and 43.70.280 

Is rule necessary because of a: 

Federal Law?   Yes   No 

Federal Court Decision?   Yes   No 

State Court Decision?   Yes   No 

If yes, CITATION:  

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal 
matters:       None 

Name of proponent: (person or organization)       Department of Health Private 

Public 

Governmental 

Name of agency personnel responsible for: 

Name Office Location Phone 

Drafting:    Sherry Thomas 111 Israel Road SE, Tumwater, WA 98501 360-236-4612 

Implementation:  Sherry Thomas 111 Israel Rd. SE, Tumwater, WA 98501 360-236-4612 

Enforcement:  John Hilger 111 Israel Rd. SE, Tumwater, WA 98501 (360) 236-2929 

Is a school district fiscal impact statement required under RCW 28A.305.135?   Yes   No 
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If yes, insert statement here: 
 

The public may obtain a copy of the school district fiscal impact statement by contacting: 

Name:  

Address:  

Phone:  

Fax:  

TTY:  

Email:  

Other:  

Is a cost-benefit analysis required under RCW 34.05.328? 

  Yes: A preliminary cost-benefit analysis may be obtained by contacting: 

Name:  

Address:  

Phone:  

Fax:  

TTY:  

Email:  

Other:  
 

  No:  Please explain: The agency did not complete a cost benefit analysis under RCW 34.05.328. RCW 
34.05.328(5)(b)(vi) exempts rules that set or adjust fees or rates pursuant to legislative standards. 
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement: 

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see 
chapter 19.85 RCW). Please check the box for any applicable exemption(s): 

  This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being 
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or 
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not 
adopted. 
Citation and description:  

  This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process 
defined by RCW 34.05.313 before filing the notice of this proposed rule. 

  This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was 
adopted by a referendum. 

  This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply: 

 RCW 34.05.310 (4)(b)  RCW 34.05.310 (4)(e) 

 (Internal government operations)  (Dictated by statute) 

 RCW 34.05.310 (4)(c)  RCW 34.05.310 (4)(f) 

 (Incorporation by reference)  (Set or adjust fees) 

 RCW 34.05.310 (4)(d)  RCW 34.05.310 (4)(g) 

 (Correct or clarify language)  ((i) Relating to agency hearings; or (ii) process 

   requirements for applying to an agency for a license 
or permit) 

  This rule proposal, or portions of the proposal, is exempt under RCW . 

Explanation of exemptions, if necessary:  

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES 

If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses? 

 

  No  Briefly summarize the agency’s analysis showing how costs were calculated.  

  Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business 
economic impact statement is required. Insert statement here: 
 

 

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by 
contacting: 

Name:  

Address:  

Phone:  

Fax:  

TTY:  

Email:  

Other:  

 
Date: 09/14/2018 Signature: 

 

Name: John Wiesman, DrPH, MPH 

Title: Secretary of Health 

 



AMENDATORY SECTION (Amending WSR 12-10-010, filed 4/19/12, effective 
6/1/12)

WAC 246-330-199  Fees—License, change of ownership, refund proc
ess.  This section establishes the initial and renewal license fees, 
change of ownership fee, late fee, and request for refund of an ini
tial license fee for an ambulatory surgical facility (ASF).

(1) Initial and renewal license fees. An initial license or a re
newal license and fee are valid for three years from date of issuance. 
An applicant for an initial or renewal license must submit one of the 
following fees to the department:

AMBULATORY SURGICAL FACILITY INITIAL AND RE
NEWAL FEES

Fee Type Fees
Initial and 
Renewal
License

Performs
1,000 or 
Fewer 

Surgical
Procedures

on an
Annual Basis

Performs
1,001 - 5,000 

Surgical
Procedures

on an
Annual Basis

Performs
More than 

5,000 
Surgical 

Procedures
on an

Annual Basis
((Accredited $3,630 $4,447 $5,410))
Accredited or 

Medicare Certified
$((4,781))

12,900
$((5,925))

16,000
$((7,273))

19,650
State Licensed 

Only
$((6,507))

17,550
$((8,142))

22,000
$((10,068))

27,200

(a) Accredited means an ASF is accredited by one of the organiza
tions identified in WAC 246-330-025 (1)(b).

(b) Medicare certified means an ASF is certified by the Centers 
for Medicare and Medicaid Services (CMS).

(c) State licensed only means an ASF that is not accredited and 
is not medicare certified.

(2) Late fee. A licensee must send the department a late fee in 
the amount of fifty dollars per day, not to exceed one thousand dol
lars, whenever the renewal fee is not paid by thirty days before the 
license expiration (date as indicated by the postmark).

(3) Change of ownership. The change of ownership fee is good for 
that transaction and does not change the original license ending date. 
The person purchasing or taking over ownership of a licensed ASF must:

(a) Send the department a change of ownership fee in the amount 
of five hundred dollars thirty days before the change of ownership be
comes final (date as indicated by the postmark); and

(b) Receive from the department a new license valid for the re
mainder of the current license period.

(4) An applicant may request a refund for initial licensure as 
follows:

(a) Two-thirds of the initial fee paid after the department has 
received an application but has not conducted an on-site survey or 
provided technical assistance and has not issued a license; or

(b) One-third of the initial fee paid after the department has 
received an application and has conducted either an on-site survey or 
provided technical assistance but not issued a license.

[ 1 ] OTS-9802.2
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Proposed Fee Narrative 
Proposed Fee Increases for WAC 246-330-199 Ambulatory Surgical Facilities  

August 1, 2018 

 

Overview 
The Department of Health (department), Health Systems Quality Assurance Division’s top priority is 
to protect and improve the health of people in Washington State. Health Systems Quality Assurance 
(HSQA) does this by helping to develop health systems and improve patient safety. This helps ensure 
that everyone has access to good healthcare and emergency medical services. HSQA licenses 
approximately 12,000 facilities, which includes 184 ambulatory surgical facilities (ASF).  
 
The Washington State Legislature established a regulatory framework for ASFs, effective in 2009, 
that included licensing and inspections for minimum health and safety standards. The department and 
ASFs share a common goal of ensuring patients receive safe and quality care. Under RCW 
70.230.100, the department is required to conduct pre-licensure and ongoing health and safety 
inspections of ASFs to confirm compliance with minimum regulatory standards and identify 
deficiencies that pose patient safety risks. Chapter 246-330 WAC sets the health and safety 
standards. The department provides trainings at industry conferences, hosts quarterly roundtables and 
free workshops across the state to help ASFs comply with these standards. 
 
RCW 43.70.250 requires licensing fees to fully cover the costs of administering a licensing program. 
The original ASF licensing fees adopted in 2009 were developed by the department in collaboration 
with a work group of interested stakeholders, as required in the authorizing legislation. Currently, 
ASF fees do not meet the statutory requirements, generating approximately 37 percent of the funding 
needed to support inspection activities necessary for patient protection. Lacking adequate resources, 
the department has prioritized pre-licensure facility inspections over ongoing inspections so we do 
not impede patient access to new community surgical services. There are currently 167 past due 
compliance inspections and the number continues to grow.   
 
Legislation has restricted the department from raising ASF fees since 2015 (through a budget proviso 
in Engrossed Substitute Senate Bill (ESSB) 6052 and Substitute Senate Bill (SSB) 5778 in 2016). 
The restrictions on raising fees expired June 30, 2018.  
 
SSB 5778 also required the department to compare Washington’s system for regulating ASFs to the 
systems of other states, examine the costs of these other regulatory structures, and make 
recommendations that could be implemented in Washington to reduce licensing fees. The 
department’s research on other states’ licensing fees found 14 states with similar numbers of licensed 
facilities and revealed the following: 

• Nine of the states had licensing in place for more than 30 years. These same states noted that 
during the first 10 years of licensing ASFs, facilities typically received a high number of 
citations. Compliance increased as the years of licensing passed. As the department 
completes our first decade of state licensing in 2019, we believe that Washington ASFs will 
follow a similar course of greater understanding of state regulations and better inspection 
results should occur over the next several years. 

• All but one state subsidizes ASF licensing fees; and 

• All 14 states have a one-year licensing period, compared to Washington’s three-year period. 
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The department’s report provided potential options for the legislature to consider, including reducing 
the frequency of state inspections and allowing Medicare certification and or accreditation to fully 
satisfy the state inspection requirement. However, all of the options represented greater patient safety 
risks because it would take longer to identify and correct unsafe practices. In addition, 73 percent of 
inspections the department has conducted on behalf of Medicare during the current federal fiscal year 
revealed system-level findings. These included either a number of deficient practices or a single 
deficient practice so severe it posed an immediate risk of harm to patients, or a number of deficient 
practices in one area of the regulation that led to a determination that the entire system was non-
compliant. Many of these were repeat findings. 
 
SSB 5578 required the department to provide follow up reports to the legislature in 2016 and 2017 if 
it anticipated licensing fee revenues would not meet the regulatory costs of regulating ASFs and 
identify the amount of money necessary to compensate for the insufficiency. The department 
concluded that the funding challenges have resulted in a significant decrease in the department’s 
ability to inspect licensed ASFs and that a fee increase is necessary to adequately fund the licensing 
and inspection program. The 2017 report estimated an annual funding gap of $539,000, or 
$1,616,000 over a three year licensing cycle. 
 
How Proposed Fees are Determined 
Fee studies are used to set the fees at rates that recover the costs of administering each health care 
facilities program. The study analyses are based on six-year projections of fee revenue and expenses 
for each facility type using the best information available at the time. Actual revenue and expenditure 
totals will vary based largely on the numbers of licensed ambulatory surgical facilities and 
disciplinary activity each year. Continual analysis is necessary to ensure fees keep pace with 
expenditures, while not allowing revenues to become excessive.   

The department develops a best estimate based on these factors and costs based upon history and 
experience. On the revenue side, the number of licensees can vary from initial projections. On the 
expenditure side, costs can also vary from year to year. The largest categories of spending are 
licensing inspections and complaint investigations. This is influenced by the numbers of complaints 
received, complaints investigated, litigation, and the complexity of each case. The fees also cover 
licensing costs; such as issuing and renewing licenses, and costs to adopt rules to implement 
standards set or changed by the legislature. In addition, there are other issues that come into play 
based on the concerns of individual programs when determining application and renewal fees.   
 
Proposed Fees 
Based on revenue levels and projected expenditures necessary to conduct all the inspections required 
by law, the department anticipates an average annual funding gap of about $539,000 for a total of 
$1,616,000 over three years, as indicated in the 2017 report to the legislature.  
 
There are several factors that have led to this funding gap: 

 The original fee structure adopted in 2009 was based on 300 ASFs being licensed. The actual 
number of ASFs is 184 which is much lower than projected, resulting in lower fee revenues 
than necessary to implement the program. Lower initial revenue delayed the hiring and training 
of survey staff and resulted in delaying initial inspections for newly licensed ASF until 2012.  

 The department’s initial calculations were based on estimates that ASF inspections would 
average four hours each. However, inspections are more complex than originally anticipated 
because the types of surgeries, patient acuity level, and level of potential patient risk of surgeries 
performed in modern ASFs is far more complex than originally anticipated when the authorizing 
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legislation passed in 2007. On-site inspections actually average 12 hours per facility. 

 The Nursing Consultant Institutional classification, which is the classification of the 
department’s surveyors, received a 27 percent salary increase in 2017. This was unanticipated 
by the department. 

 The moratorium on raising fees that was in place from 2015 until July of 2018. 
 
On-site survey time averages 12 hours for a single operating room facility. Surveyors must observe 
all phases of a surgical procedure from beginning to end to determine whether patient-safety 
regulations are being followed, especially infection control protocols. This includes observing the 
pre-op, surgical set-up, all or portions of the actual surgery, the hand-off from surgery to post-op,  
room turnover, sterilization of instruments, and discharge of a patient to name just a few of the key 
areas. 
 
The department estimates expenses over a three-year licensing cycle budget to be $2,574,000. This 
amount is based on the assumptions that the number of licensed ASFs will remain the same at 180-
190 and we will conduct all statutorily required inspections, which will average 80 surveys per year. 
This expenditure level anticipates support and disciplinary activities commensurate with inspection 
staffing to perform all required inspections. 
 
The department is proposing to increase initial and renewal licensing fees for ASFs (see Proposed 3-
Year Fee Schedule on page 4). The department anticipates the proposed fee increases will adequately 
fund required licensing and inspection activities, while bringing year-end reserves to the desired fund 
balance over a six-year period. The fund balance is set at a percentage of expenditures based on 
complaint rate and licensee growth.   
 
In proposing these fee increases, the department considered several factors: the facility type growth 
rate; program revenues and expenditures; and the program’s operating fund balance as a percentage 
of the program’s total biennial expenditures.  The department determined an appropriate fund 
balance for the ambulatory surgical facility program is 12.5 percent or three months of operating 
expenses. 
 
The department plans to implement efficiencies in the process, such as pursuing a “focused survey” 
approach for facilities that have demonstrated a high level of compliance with the regulations. This 
should shorten on-site time. Previously, the department had not been in these facilities under our state 
licensing authority and so a comprehensive survey was required. Now that the department has been 
in every facility at least once, a focused survey based on previous findings may be considered, which 
could lead to slightly faster surveys for facilities with fewer findings. The department will continue 
to monitor this program’s budget to determine whether future adjustments are needed. 
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Comparison of Fund Balances With and Without Fee Increases 

 
 

 

 

Revenue is based on a three-year renewal cycle. Based on when initial licenses were issued, 74% will renew in FY 
2018, 16% in FY 2019, and 10% in FY 2020.  Expenditures beginning in FY 2019 assume the department will do all 
statutorily required inspections, including ongoing compliance inspections. 
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ASF Credential Count 

ASF Fee Type/Number of Surgical Procedures Total 
Medicare Certified 154 
Accredited 18 
State Licensed Only 12 
Grand Total 184 

As of 8/16/2018 

2.7

Ambulatory Surgical Facil ities                         
3 Year l icense period New Fee

% Change 
This 

increase
Accredited and/or Medicare Certified
   1000 or Fewer Surgical Procedures $3,630 $4,781 $12,900 255%
   1,001- 5,000 Surgical Procedures $4,447 $5,925 $16,000 260%
   Over 5,000 Surgical Procedures $5,410 $7,273 $19,650 263%

State License Only
   1000 or Fewer Surgical Procedures $6,507 $17,550 170%
   1,001- 5,000 Surgical Procedures $8,142 $22,000 170%
   Over 5,000 Surgical Procedures $10,068 $27,200 170%

Current Fee

Proposed  3-Year Fee Schedule
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