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NINTH CIRCUIT, UNITED STATES COURT OF APPEALS

FORCIBLE WARRANTLESS ENTRY TO ARREST OK UNDER PAYTON V. NEW YORK BASED ON BENCH WARRANT ISSUED TO DEFENDANT FOR HIS FAILURE TO COMPLY WITH THE TERMS OF PROBATION FOLLOWING HIS MISDEMEANOR CONVICTION

U.S. v. Gooch, 506 F.3d 1156 (9th Cir. 2007) (decision filed November 1, 2007)

Facts and Proceedings below: (Excerpted from 9th Circuit opinion)

On March 20, 2004, Officer Alan Edwards of the Spokane Police Department approached a car stopped in the road. Michael A. Conn, whom Edwards knew from a prior arrest resided at 3010 N. Regal Street in Spokane, was in the passenger seat.  While Officer Edwards was running a warrant check, Conn jumped out of the car and fled in the direction of the Regal Street residence.  Edwards pursued Conn on foot; he did not see Conn enter the Regal Street residence but heard a commotion at the back door, the home's only useable entrance.  While Edwards waited for backup to arrive, he received radio confirmation that there was an outstanding misdemeanor warrant for Conn's arrest.  Edwards had no specific information regarding the warrant other than it was related to a misdemeanor charge, and that the warrant bore the Regal Street residence as Conn's address.  Based on records the government placed in the record on appeal, it appears the arrest warrant was a bench warrant issued for Conn's failure to appear at a hearing to revoke his probation.  
Once backup arrived, Edwards and another officer entered the residence without consent.  The officers immediately went to Conn's bedroom, but he was not there.  They continued to search the rest of the Regal Street residence, including a bedroom rented by Gooch.  During the course of their search for Conn the officers saw, in both Conn and Gooch’s bedrooms, several residue coated spoons and other paraphernalia suggesting heroin use.  Conn was not found or arrested during the search; it was later discovered that he had hidden in the attic.  Based on his observations during the attempt to arrest Conn, Edwards prepared an affidavit for a search warrant for the Regal Street residence.  
The search warrant for the Regal Street residence issued and was executed on March 28, 2004.  When officers entered Gooch’s bedroom during the execution of the warrant, he was lying asleep on his bed.  The officers announced their presence, told Gooch to lie on his stomach, and ordered him to keep his hands visible. Gooch initially complied, but as the officers approached he moved his hands towards pillows at the head of the bed. The officers drew their weapons and ordered Gooch to stop moving. Once Gooch was handcuffed, the officers discovered three loaded firearms underneath the pillows on Gooch's bed.  
Gooch moved to suppress on the grounds that the arrest warrant did not permit the March 20 entry into the Regal Street residence, and that without that entry the police would not have had any basis to seek the subsequent search warrant that led to Gooch's arrest. The district court, relying on Payton v. New York, 445 U.S. 573 (1980), concluded that the officers had the limited authority to enter the Regal Street residence in order to effectuate the arrest warrant and denied the motion.  Although in the district court Gooch only challenged the manner in which the arrest warrant was executed, on appeal he also argues that the warrant was legally defective because it was simply a bench warrant issued without a proper finding of probable cause.  
ISSUE AND RULING:  Where the forcible warrantless entry of Gooch’s residence to arrest him was based on a bench warrant relating to a violation of probation under a misdemeanor conviction (as opposed to being under a felony conviction), was the forcible warrantless entry of Gooch’s residence justified under Payton v. New York and the Fourth Amendment of the U.S. Constitution?  (ANSWER: Yes)  

Result:  Affirmance of U.S. District Court (Eastern District of Washington) conviction of Kenneth Dale Gooch for being a felon in possession of a firearm.  
ANALYSIS:  (Excerpted from 9th Circuit opinion)

Although there is a presumption of invalidity attaching to warrantless entry of a residence, “for Fourth Amendment purposes, an arrest warrant founded on probable cause implicitly carries with it the limited authority to enter a dwelling in which the suspect lives when there is reason to believe the suspect is within.”  Payton.  

. . .

The Ninth Circuit has not previously had occasion to decide whether a misdemeanor bench warrant for failure to appear - - as opposed to a felony arrest warrant - - is sufficient to permit entry into a residence under Payton.  The Second Circuit, however, in United States. v. Spencer persuasively reasoned that the Court's decision in Payton permits entry into a residence to effectuate a valid arrest warrant, regardless of the precise nature of the underlying warrant.  684 F.2d 220 (2d Cir. 1982).  

We find the reasoning of Spencer persuasive, and affirm the district court's denial of Gooch's motion to suppress.  We hold that a valid arrest warrant issued by a neutral magistrate judge, including a properly issued bench warrant for failure to appear, carries with it the limited authority to enter a residence in order to effectuate the arrest as provided for under Payton.  [Court’s footnote:  In order to enter a residence to execute an arrest warrant the police must still have probable cause to believe the suspect is within the residence.  United States v. Gorman, 314 F.3d 1105 (9th Cir. 2002) March 03 LED:10.]  The Fourth Amendment presumption against warrantless entries into the home is designed to protect privacy interests against uncabined police discretion.  Payton (“[W]e have long adhered to the view that the warrant procedure minimizes the danger of needless intrusions [into the home].”). Those interests are sufficiently safeguarded when an entry is premised on the execution of a valid arrest warrant issued by a judge or magistrate, regardless of whether that warrant is for a felony, a misdemeanor, or simply a bench warrant for failure to appear.  Here, the police held a valid warrant for Conn's arrest, a warrant that bore the confirmed address of the residence police entered after following Conn.  The entry and subsequent search for Conn were reasonable and permissible under Payton and the Fourth Amendment.  
In so holding, we note that our decision in United States v. Albrektsen, 151 F.3d 951 (9th Cir. 1998) is not to the contrary.  [Court’s footnote: Gooch's reliance on the Washington Court of Appeals decision in State v. Parks is also misplaced.  136 Wn. App. 232 (2006) Feb 07 LED:23.  Parks does not address whether particular forms of warrants provide sufficient authority for entry into a residence under Payton.  Rather, Parks held that a warrant issued for the defendant's arrest pursuant to Washington criminal rule CrRLJ 2.5 based on his failure to appear at trial, was insufficient where there had never been a prior finding of probable cause to arrest the defendant at any time in the proceedings.  Parks is inapplicable here, where the bench warrant for Conn's arrest was made for failure to comply with the terms of probation after a finding of guilty for the underlying offense.]  In Albrektsen we held that police were not permitted to pass beyond the doorway and enter a suspect's hotel room in order to execute a misdemeanor arrest warrant.  The outcome in Albrektsen, however, was based on the fact that entry into the arrestee's room was unnecessary because the police had already apprehended him in the doorway, and so our decision there did not turn on the nature of the underlying warrant.  Here, the officers were not able to arrest Conn at the threshold of his residence, or even in his bedroom, because Conn fled into the residence and successfully hid in the attic.  Hence, Albrektsen does not place restrictions on entry based on the character of the warrant at issue, and its limitations on the scope of entry are likewise not implicated in this case.  Albrektsen (“[T]his area of the law is very fact specific. If, for example, Albrektsen had retreated from the threshold, [the police] could have followed him in.”).  The district court's decision to deny Gooch's motion to suppress was not in error and we therefore affirm.  
[Some citations omitted]

LED EDITORIAL COMMENTS:

The Fourth Amendment rule, per Gooch, is that a criminal arrest warrant, whether for misdemeanor, gross misdemeanor, or felony offense, justifies forcible entry to arrest under Payton v. New York.  The Fourth Amendment standard is the same whatever the classification of the underlying criminal offense - - so long as there is probable cause that the person identified on the arrest warrant presently (a) resides at the premises and (b) is inside, a forcible warrantless entry to arrest is lawful.  And the same rule applies to a bench warrant for an alleged probation violation following conviction and sentencing, Gooch holds.  

For Washington officers who must operate under the Washington appellate courts’ independent grounds interpretations of the search and seizure rules of article 1, section 7 of the Washington constitution, the rules are often more restrictive and more complicated.  This is one of those situations.  The Washington Supreme Court has held that, in addition to the two Fourth Amendment probable cause requirements (i.e., PC both as to the warrant subject’s current residency and PC as to that subject’s current presence in the premises), article 1, section 7 of our Washington Constitution also requires - - where the underlying offense is a misdemeanor or gross misdemeanor - - that (1) the timing and manner of the entry be reasonable, (2) the entry not be pretextual, and (3) the subject of the arrest warrant actually be present at the time of the entry.  See State v. Hatchie, 161 Wn.2d 390 (2007) Oct 07 LED:06.  
Another concern for Washington officers is whether the Gooch Court is correct in distinguishing the Washington Court of Appeals decision in the Parks case digested in the February 2007 LED.  In Parks, the Washington Court of Appeals held invalid an arrest on a bench warrant that was issued for a defendant’s failure to appear at trial where there was no evidence that there had been a prior finding of probable cause prior to issuance of the bench warrant to arrest defendant Parks.  This was different, the Gooch Court holds, from the bench warrant here that was issued for Gooch’s failure to appear for a probation violation following conviction of and sentencing for the underlying misdemeanor offense.  Only time will tell whether the Washington appellate courts will agree with this distinguishing of Parks.  
***************************
WASHINGTON STATE SUPREME COURT

UNDER CRAWFORD-DAVIS RIGHT-TO-CONFRONTATON TEST, EXCITED UTTERANCES THAT VICTIM MADE TO INVESTIGATING OFFICER WERE NOT “TESTIMONIAL” WHEN CONSIDERED IN LIGHT OF THE TOTALTY OF THE CIRCUMSTANCES OF THE CASE

State v. Ohlson, __ Wn.2d __, 168 P.3d 1273 (2007)

Facts and Proceedings below: (Excerpted from Supreme Court majority opinion)

On April 16, 2004, two minors, L.F. and D.L., were standing on the sidewalk near the entrance to Lion's Field in Bremerton, Washington, waiting for their mothers to pick them up.  L.F. testified that as she and D.L. were waiting,  Ohlson drove by them, yelling racial slurs at them and making obscene gestures.  Ohlson turned around and drove past them again, speeding and braking while continuing to yell racial slurs and make obscene gestures.  Ohlson then drove out of sight and was gone for approximately five minutes.  
When Ohlson returned, L.F. and D.L. were still on the sidewalk.  L.F. testified that Ohlson drove toward them, over the curb, and onto the sidewalk where they were standing, causing the two of them to “jump out of the way.”  D.L. said, “ ‘look out,’ ” and L.F. turned to see Ohlson's car very close to them, before they jumped out of its way.  L.F. described Ohlson as “tr[ying] to run us over,” going “really fast . . . like 45 [miles per hour],” and she stated that she was scared.  Robert Klose, an eyewitness standing across the street, testified that he saw Ohlson driving up onto the sidewalk toward L.F. and D.L., who had to jump out of the way.  Klose testified he yelled, “ ‘[h]ey, that guy tried to hit you.’ ”  
L.F. called 911. Bremerton Police Officer Crystal Gray received the report of “a vehicle speeding ... trying to hit some juveniles” and made an emergency response using lights and siren.  She arrived at the scene within five minutes of the call.  Officer Gray testified that L.F. and D.L. were “pretty upset” and “pretty shaken up.”  At that point in Officer Gray's testimony, Ohlson made an objection to the admission of D.L.'s out-of-court statements, which the trial court overruled.  
Officer Gray then testified that L.F. and D.L. told her that while they were standing on the sidewalk waiting for a ride, a vehicle . . . had gone by and flipped them off and, I quote “called them [racial slurs]” and sped off.  The vehicle then came back around and actually swerved up on to the curb trying to hit them . . . . They had to literally jump out of the way so that they were not hit.  This continued, they said, at least four times, where the car went back and forth in front of them, calling them racial names.  
A second Bremerton police officer also made an emergency response to L.F.'s 911 call, arriving after Officer Gray.  That officer drove around in the immediate area looking for the suspect vehicle while Officer Gray made initial inquiries of L.F. and D.L.  
Ohlson was arrested at his home several hours after the incident.  The arresting officer testified that Ohlson admitted to yelling racial slurs and making gestures at L.F. and D.L. while driving past them multiple times, as well as to driving “kind of recklessly to scare [L.F. and D.L.],” at one point coming within “about five feet from [D.L.].”  Ohlson also testified at trial.  He admitted to using racial slurs but stated that he had not intended to scare L.F. and D.L.  Rather, Ohlson explained, he was in a “fit of rage” because he had lied to his wife about using drugs. 
The jury found Ohlson guilty of two counts of assault in the second degree and not guilty of malicious harassment.  Ohlson appealed his conviction on multiple grounds, and the Court of Appeals affirmed.  In the published portion of its opinion, the court upheld the trial court's admission of D.L.'s out-of-court statements as excited utterances.  Additionally, in adopting a per se rule that excited utterances cannot be testimonial under Crawford the court rejected Ohlson's claim that his Sixth Amendment right to confrontation was violated by the admission of D.L.'s statements.  
ISSUE AND RULING:  Was Ohlson’s Sixth Amendment right to confront witnesses at trial violated where (1) the investigating officer was permitted to testify regarding statements to the officer by the alleged victim, D.L.; (2) D.L. did not testify at the trial; and (3) Ohlson had no other opportunity to cross examine D.L.?  (ANSWER:  No, not under the facts of this case)  
Result:  Affirmance of Kitsap County Superior Court conviction of James Douglas Ohlson on two counts of second degree assault.  
ANALYSIS:  

The Ohlson majority opinion begins by rejecting Ohlson’s alternative argument that the statements that D.L. made to the officer do not qualify as “excited utterances” under the hearsay exception at Evidence Rule 803(a)(2).  The statements qualify under ER 803(a)(2) because (1) a startling event or condition occurred, (2) D.L. made the statements while under the stress of that event or condition, and (3) the statements related to that startling event or condition.  
The majority opinion then turns to the constitutional right to confrontation, as interpreted by the United States Supreme Court in Crawford v. Washington, 541 U.S. 36 (2004) May 04 LED:20 and Davis v. Washington, 126 S.Ct. 2266 (2006) Sept 06 LED:03.  Under Crawford and Davis, out of court statements by a person who, like D.L., does not later testify at trial (and defendant does not otherwise have the opportunity to formally cross examine), are not admissible against the defendant if the statements are “testimonial.”  
The majority opinion in Ohlson asserts that under Crawford-Davis statements in response to police or 911 operators are non-testimonial if the primary purpose of the statements is to help police in meeting an ongoing emergency.  An example would be apprehension of a person at large who poses a danger to public safety.  On the other hand, if the police questioning is primarily to help prove past events, the statements will generally be deemed testimonial.  

The factors to consider, the Ohlson majority opinion asserts, are: (1) the timing of the statements; (2) the then-existing threat, if any, of harm to the person making the statements; (3) the need to obtain the information to resolve an ongoing emergency; and (4) the formality of the police questioning.  The Ohlson majority opinion concludes that the statements here were non-testimonial under consideration of these factors and the totality of the circumstances:

First, with respect to timing, D.L.'s statements to Officer Gray were made within minutes of the assault. L.F. called 911 immediately after the assault and within five minutes of the call Officer Gray was on the scene making her initial inquiries.  This is not like Hammon [one of two cases consolidated for review in Davis], where the statements in question were made “some time after the events described were over,” during the officer's second questioning of the declarant.  While D.L. was not “speaking about events as they were actually happening,” the statements were made contemporaneously with the events described.  In timing, D.L.'s statements are not unlike McCottry [the out-of-court declarant in Davis] speaking to the 911 operator contemporaneously with the domestic dispute.  
Considering the threat of harm, Ohlson had previously left the scene, only to return five minutes later and escalate his behavior from yelling to physically assaulting L.F. and D.L.  Objectively viewing the course of events, there is no way to know, and every reason to believe, that Ohlson might return a third time and perhaps escalate his behavior even more.  Unlike Hammon, D.L. did not greet Officer Gray with the message that “things were fine” and “there was no immediate threat to [his] person.”  Also, unlike Hammon, the police could not “actively separate[ ]” Ohlson from D.L., and “forcibly prevent [ ]” Ohlson from harming D.L. - - Ohlson's identity and location were unknown.  Rather, like McCottry,  D.L.'s statements to Officer Gray were “a call for help against bona fide physical threat.”  
Third, D.L.'s statements to Officer Gray were necessary to resolve a present emergency.  When Officer Gray arrived on the scene, all that was known about the situation was what the 911 call reported-a speeding vehicle was trying to hit some juveniles.  The immediate top priority was to determine whether there was ongoing danger to those juveniles or any threat to the community or herself and her fellow officers.  Officer Gray's initial inquiries sought information essential to determining whether the situation presented such ongoing dangers or threats.  At least until Officer Gray completed her initial triage of the situation, which in this case necessitated the information obtained from L.F. and D.L., the situation presented an ongoing emergency.  
Finally, as to the level of formality, the circumstances of Officer Gray's interrogation of D.L. were far less formal than those in Hammon in which the interrogation was “conducted in a separate room” and Hammon “deliberately recounted, in response to . . . questioning, how potentially criminal past events began and progressed.”  D.L.'s interrogation was conducted in an unsecured situation that “was not tranquil, or even . . . safe.”  
For the above reasons, we conclude that the primary purpose of Officer Gray's interrogation of D.L. was to enable police assistance to meet an ongoing emergency.  As such, D.L.'s statements to Officer Gray were nontestimonial.  Therefore, the trial court's admission of D.L.'s out-of-court statements did not violate Ohlson's Sixth Amendment right to confrontation.  
[Footnote, some citations omitted]  
The majority opinion concludes by holding in the alternative that, even if the D.L. hearsay should not have been admitted, any error in this regard was harmless error in light of the other evidence of Ohlson’s guilt.  

CONCURRING OPINION:  Justice Chambers authors a concurring opinion, joined by Justice Madsen.  The concurrence agrees only with the majority’s harmless error analysis.  The concurrence argues that the statements here were testimonial under Crawford-Davis.  
***************************
BRIEF NOTES FROM THE WASHINGTON STATE SUPREME COURT
(1)
CORPUS DELICTI, SUFFICIENCY OF EVIDENCE, AND ID-REQUEST-TO-PASSENGER QUESTIONS ADDRESSED - - In State v. Brockob, 159 Wn.2d 311 (2007), the Washington Supreme Court addresses a variety of issues in three cases that were consolidated for appellate review.  The other two cases are State v. Gonzales and State v. Cobabe.  Each of the three cases involved an issue under the corpus delicti rule, which requires proof that a crime was committed in order a defendant’s admissions to police or to others to be considered by a fact finder in a criminal prosecution.  
Brockob’s case (possessing ephedrine with intent to manufacture methamphetamine)

After Brockob was caught red-handed stealing over 20 packages of cold medicines, he confessed to police that he possessed the ephedrine with the intent to facilitate manufacture of methamphetamine.  There was no evidence of this intent other than his theft of the cold medicines.  The Supreme Court majority holds that the corpus delicti was not supported for that crime (with its element of intent), and that, absent the confession, there was not substantial evidence to support his conviction for that crime.  On the substantial evidence question, the majority opinion distinguishes State v. Moles, 130 Wn. App. 461 (Div. II, 2005) Feb 06 LED:18, where the Court of Appeals held that evidence of possession by two defendants (apparently acting in concert) of over 400 loose cold tablets, plus several packages of cold tablets, plus some coffee filters (one of which had methamphetamine residue) was sufficient corroboration to support a conviction for the possessing-with-intent charge.  
Gonzales’ case (attempted manufacture of methamphetamine)
Gonzales was arrested for driving while license suspended.  A search of the car incident to arrest yielded a paper bag with three bottles of cold tablets.  A female companion in the car had another bottle of cold tablets.  Officers also found several coffee filters of two different sizes in the car.  This evidence was sufficient to support Gonzales’ confession to possessing the ephedrine with intent to facilitate manufacture methamphetamine, the majority opinion holds.  The Supreme Court majority opinion also rejects Gonzales’ challenge to the sufficiency of the evidence to support his conviction for attempted manufacture of methamphetamine.  
The Gonzales appeal also addresses an issue the defendant raised under State v. Rankin, 151 Wn.2d 689 (2004) Aug 04 LED:07.  Rankin held that officers may not routinely ID vehicle passengers during traffic stops.  The arresting officer had seen Gonzales driving the car earlier with a cracked windshield and expired license plate tabs.  Minutes later, when the officer stopped the car, Gonzales was a passenger.  Gonzales argued that under Rankin, he was a passenger, and therefore the officer could not lawfully ask for his ID.  The Supreme Court majority opinion rejects his argument under the following analysis:  
Gonzales misapplies our decision in Rankin.  In that case, law enforcement officers had not observed the passengers doing anything to invite the officers' suspicion.  Here, Officer Black observed Gonzales driving the vehicle with a cracked windshield.  When he checked the vehicle registration, he found that the registration had expired.  Although Gonzales was no longer driving the vehicle when Officer Black stopped it, Gonzales had been driving the vehicle at the time Officer Black observed the infractions.  In other words, Officer Black remained justified in asking for Gonzales' identification even though Gonzales was no longer driving the vehicle.  
Cobabe case (robbery)

Cobabe’s robbery prosecution turned on whether, among other things, the defendant had permission to take a CD/DVD player.  According to the Supreme Court majority opinion, the evidence other than Cobabe’s statement supported, depending on the inference one chose, either a theory of guilt or of innocence.  The Supreme Court majority opinion concludes that in this circumstance the corpus delicti rule is not satisfied and the confession cannot be considered.  The Supreme Court majority opinion nonetheless concludes, however, that substantial evidence supports defendant Brockob’s robbery conviction.  
Results in the three cases:  

Reversal of Pierce County Superior Court conviction of Michael Justice Brockob for possessing ephedrine with intent to manufacture methamphetamine; affirmance of Thurston County Superior Court conviction of Dustin Wade Gonzales for attempted manufacture of methamphetamine; affirmance of Kitsap County Superior Court conviction of Jeremy Ray Cobabe for second degree robbery.  
DISSENT:  Justice Madsen authors a dissenting opinion that is joined by Justice Alexander.  The dissent argues that the Court’s interpretation and application of the corpus delicti rule is too stringent here, and that the corpus delicti rule was met for the confessions by defendants Brockob and Cobabe.  
(2)
Security company installation and service technicians were “on duty” at a “prescribed work place” when driving company trucks from their homes to the first jobsite and back from the last jobsite, and thus were entitled to compensation for such drive time under THE Minimum Wage Act (MWA) - - In Stevens v. Brink’s Home Security, Inc., __ Wn.2d __,  169 P.3d 473 (2007), the Supreme Court rules that security company installation and service technicians were entitled to wages for drive time in certain circumstances questioned by their employer.  The issue in this case is one that is highly fact-based, depending on the employment conditions of the particular workers.  In this case, the Supreme Court holds, the technicians were “on duty” at a “prescribed work place” when driving company trucks from their homes to the first jobsite and back from the last jobsite, and thus were entitled to compensation for such drive time under Minimum Wage Act (MWA).  The key facts in the case were as follows - - (1) the employer strictly controlled technicians' use of company trucks; (2) the technicians were not permitted to use the trucks for personal business; (3) the technicians received jobsite assignments at home and while en route to and from their homes; (4) the technicians reported to the office only once each week; and (5) the trucks served as the location where the technicians often completed work-related paperwork.  
Result:  Affirmance of King County Superior Court summary judgment ruling for the technicians.  
(3)
WSP MAY BE LIABLE FOR DAMAGES BASED ON FORMER POLICY OF MANDATORY IMPOUND OF VEHICLES OF SUSPENDED DRIVERS - - In Potter v. Washington State Patrol, 161 Wn.2d 335 (2007), the Washington State Supreme Court rules, 6-3 (Justices Madsen, J. Johnson and Fairhurst in dissent) that WSP may be liable for damages for vehicle impounds under a former WSP policy which directed troopers to always impound the vehicles of drivers arrested for DWLS.  
Result:  Reversal of Thurston County Superior Court summary judgment ruling for WSP; case remanded to Superior Court for further proceedings.  
***************************
WASHINGTON STATE COURT OF APPEALS

MARIJUANA GROWER LOSES SEARCH WARRANT CHALLENGE - - (1) IDENTITY OF CITIZEN INFORMANT (CI) IS PROTECTED; (2) NO FRANKS HEARING IS NEEDED TO TEST TRUTHFULNESS OF AFFIANT-OFFICER;  AND (3) PROBABLE CAUSE WAS ESTABLISHED IN OFFICER’S AFFIDAVIT DESCRIBING CI’S INFORMATION, PLUS CORROBORATION

State v. Atchley, __ Wn. App. __, __ P.3d __, 2007 WL 4390385 (Div. III, 2007)

Facts and Proceedings below:  (Excerpted from Court of Appeals opinion)

On July 26, 2005, [a deputy sheriff] presented an affidavit for a search warrant for a suspected indoor marijuana grow operation at Mr. Atchley's residence.  [The deputy] had been contacted by a concerned citizen informant, who provided the location of the residence and Mr. Atchley's name.  The informant told the deputy that marijuana was being grown in Mr. Atchley's basement and that Mr. Atchley sold marijuana from this residence and at the Big Foot Tavern.  In addition, the informant indicated that Mr. Atchley worked at a local home and garden store.  The informant alleged that Mr. Atchley had devised an elaborate ventilation system and may have been diverting power from his residence to avoid detection of the marijuana grow operation by law enforcement.  
[The deputy] obtained the informant's name, date of birth, address, place of employment, and phone number.  [The deputy] completed a criminal background check of the informant, and found “no reason to believe that the [informant] would provide false information to law enforcement.”  The affidavit stated that the informant requested no compensation and that the information was not provided in connection with any past, present, or pending criminal charges.  
[The deputy] followed up on the information provided by the informant and confirmed that Mr. Atchley owned and resided at the address provided.  [The deputy] performed a Department of Licensing search and verified that Mr. Atchley was the owner of a 1988 GMC pickup.  The deputy discovered that the vehicle was observed in 2002 at a local garden supply store where one year earlier law enforcement had conducted a surveillance operation, resulting in several arrests for marijuana cultivation and manufacturing.  [The deputy] conducted a financial background check of Mr. Atchley, verifying that Mr. Atchley worked at Home Depot.  [The deputy] stated in the affidavit that he believed Mr. Atchley was living beyond his reported financial means.  
[The deputy] independently conducted a ruse, whereby he visited the outside of Mr. Atchley's residence undercover.  [The deputy] stated that he did not detect the odor of marijuana.  While outside the residence, [the deputy] noticed large quantities of potting soil dispersed around the home containing what “appeared to be” the root balls of marijuana plants.  [The deputy] also stated he was able to see, through a partially open gate, that the backyard was covered in potting soil.  Based on the deputy's training and experience, these observations were indicative of an indoor marijuana cultivation operation.
Based upon the information contained in the affidavit, a search warrant was issued for the person, residence, and vehicle of Mr. Atchley.  Upon execution of the warrant, items were found in Mr. Atchley's residence, including marijuana plants, lights and other grow equipment, scales, packaging materials, and calendars.  
In August 2005, Mr. Atchley was charged by information with one count of manufacturing a controlled substance, marijuana, and one count of possession of a controlled substance with intent to deliver.  
Mr. Atchley brought motions to suppress evidence derived from the search of his home, to compel the release of the informant's name and to request a Franks hearing, and for dismissal of the charges against him.  Mr. Atchley's suppression motion was based on his claims that the warrant was issued without sufficient probable cause and was based on false information.  The trial court held a hearing concerning the validity of the search warrant.  The court found probable cause for the warrant, declined a Franks hearing, and denied the motion to suppress.  
Mr. Atchley filed a motion for reconsideration of his prior motions to suppress and dismiss.  The trial court denied the motions.  Mr. Atchley waived his right to a jury trial and elected to proceed with a stipulated facts trial.  He was found guilty on both counts as charged in the information.  
ISSUES AND RULINGS:  (1) Where nothing in the record indicates that the confidential citizen-informant (a) provided false information to the affiant-officer, or (b) might have information bearing on the guilt or innocence of the defendant, is the defendant entitled to learn the identity of the informant?  (ANSWER:  No);  
(2) Did the defendant succeed in his efforts to make a showing that, among other things, the affiant-officer could not have lawfully seen marijuana plant root balls in his yard (as the affiant-officer alleged in the search warrant affidavit), such that the defendant is entitled to a Franks hearing to determine if the affiant-officer’s affidavit omitted material facts or contained materially misleading or false statements by the affiant-officer?  (ANSWER: No); 

(3) Where, under the two-pronged test for informant-based probable cause, the confidential citizen informant was presumably credible based on his status as such, but the affidavit did not demonstrate first-hand observations by the CI to support the CI’s allegation of a residential marijuana grow operation, did the affidavit contain sufficient corroboration of the CI’s allegations to establish probable cause to search Atchley’s residence for a marijuana grow operation?  (ANSWER: Yes)

Result:  Affirmance of Spokane County Superior Court conviction of Scott Vernon Atchley for manufacturing marijuana and possession of marijuana with intent to deliver.

ANALYSIS:  (Excerpted from Court of Appeals opinion)

1. Release of the Informant's Name 

Mr. Atchley first contends the trial court erred by denying his motion to compel the identity of the confidential citizen informant who provided information to [the deputy].  
It is well established that the State has a legitimate interest in protecting the identity of confidential informants.  The ability to protect an informant's identity from disclosure is termed the “informers' privilege,” which is the government's privilege to withhold from disclosure the identity of persons who provide information to law enforcement concerning the commission of crimes.  State v. Harris, 91 Wn.2d 145 (1978).  
This privilege is recognized in Washington both by statute, RCW 5.60.060(5), and court rule, CrR 4.7(f)(2).  Specifically, CrR 4.7(f)(2), concerning matters not subject to disclosure in criminal cases, states:  
Disclosure of an informant's identity shall not be required where the informant's identity is a prosecution secret and a failure to disclose will not infringe upon the constitutional rights of the defendant.  Disclosure of the identity of witnesses to be produced at a hearing or trial shall not be denied.  
The purpose of informer's privilege is to encourage citizens to aid law enforcement by protecting the source of the communication.  The Washington Supreme Court explained that “[w]hen the State is compelled to disclose an informant's identity, it loses a valuable asset or tool of law enforcement.”  
In Roviaro v. United States, 353 U.S. 53 (1957), the United States Supreme Court acknowledged the need to balance the interests of the accused in criminal discovery and the interests in protecting the identity of a confidential informant.  The Court specifically addressed the government's obligation to reveal the identity of an informant not called as a witness in the case.  
Importantly, in Roviaro the court held
no fixed rule with respect to disclosure is justifiable.  The problem is one that calls for balancing the public interest in protecting the flow of information against the individual's right to prepare his defense.  Whether a proper balance renders nondisclosure erroneous must depend on the particular circumstances of each case, taking into consideration the crime charged, the possible defenses, the possible significance of the informer's testimony, and other relevant factors.  
If, after considering these factors, the court determines that the disclosure of an informant's identity or the contents of the communication are “relevant and helpful to the defense of an accused, or is essential to a fair determination of a cause,” the court may require disclosure.  
Washington courts have held that, where the informant provided information relating only to probable cause rather than the defendant's guilt or innocence, disclosure of the identity of an informant is not required.  
Here, nothing in the record indicates that the citizen informant provided false information to [the deputy] or that the citizen informant was acting out of revenge or self-interest.  The informant received no compensation or reward for the information.  Further, the affidavit indicated that, after running a criminal background check, there was no reason to believe the informant would provide false information.  The affidavit was signed under oath by [the deputy].  
Furthermore, Mr. Atchley does not challenge the existence of the informant or contend that the deputy misrepresented the informant's statements or information.  The identity of an informant is generally considered relevant and helpful to the accused’s defense or essential to a fair determination in cases when the informant set up the commission of the crime, participated in the crime, or was present at its occurrence.  Such facts are not present in this case.  Additionally, the informant did not appear to be a potential witness or provide testimony.  The informant provided information relating only to probable cause, not the issue of Mr. Atchley's guilt or innocence.   And the informant's tip was not the sole basis for probable cause to issue the search warrant.  
In conclusion, Mr. Atchley's contention that he was unable to properly argue the propriety of the search warrant on the basis that he lacked the informant's name is without merit.  Accordingly, the trial court did not err by denying Mr. Atchley's motion to compel the identity of the confidential citizen informant.  
2. Franks Hearing 

Mr. Atchley next argues that the trial court erred by denying his motion for a hearing under the United States Supreme Court decision in Franks v. Delaware, 438 U.S. 154 (1978).  He alleges that the affidavit omitted material facts and contained misleading or untrue facts.  
In Franks, the Court addressed at length the issue of whether a false statement by a government affiant made in the affidavit invalidates a search warrant.  We begin with the presumption that the affidavit supporting a search warrant is valid.  Under Franks, in limited circumstances, a criminal defendant is entitled to challenge the truthfulness of factual statements made in an affidavit supporting a search warrant during a special evidentiary hearing.  As a threshold matter, the defendant must first make a “substantial preliminary showing that a false statement knowingly and intentionally, or with reckless disregard for the truth, was included by the affiant in the warrant affidavit, and if the allegedly false statement is necessary to the finding of probable cause.”  
Specifically, the defendant's allegations must be accompanied by an offer of proof, indicating the portion of the warrant affidavit at issue, and the offer of proof should include relevant statements of witnesses and reasons supporting the claims.  Assertions of mere negligence or innocent mistake are insufficient.  Rather, the defendant must allege deliberate falsehood or reckless disregard for the truth.  
Importantly, the Franks test for material representations has been extended to material omissions of fact.  In examining whether an omission rises to the level of a misrepresentation, the proper inquiry is not whether the information tended to negate probable cause or was potentially relevant, but, rather, the court must find the challenged information was necessary to the finding of probable cause.  
If the defendant succeeds in showing a deliberate or reckless omission, then the omitted material is considered part of the affidavit.  “If the affidavit with the matter deleted or inserted, as appropriate, remains sufficient to support a finding of probable cause, the suppression motion fails and no hearing is required.”  
Here, Mr. Atchley had the burden of making a substantial preliminary showing that [the deputy] intentionally or recklessly included a false statement in the affidavit for the search warrant.  Mr. Atchley's challenge falls short of what is required under Franks.  
In his offer of proof, Mr. Atchley presented numerous photographs in support of his argument that root balls were not visible in the soil and that [the deputy] could not have seen into the backyard.  The trial court made a finding of fact that there was “nothing on the face of the photographs that would indicate the deputy is lying or that would rebut what the deputy stated in his affidavit.”  The court's finding of fact is supported by substantial evidence.
Mr. Atchley also provided declarations supporting his argument that the backyard gate was never left open.  Mr. Atchley argues that [the deputy] lied in his affidavit by purporting to observe things in the yard which he could not have possibly seen.  However, testimony provided by Mr. Atchley himself indicated the gate was at times propped open with a rock.  Further, [the deputy] had no motivation to make a false statement as to whether the gate was open because the affidavit makes no mention of observing marijuana, root balls, or any illegal activity in the backyard.  
Mr. Atchley focuses extensively on the fact that [the deputy] did not affirmatively identify the root balls as being marijuana root balls when [the deputy] stated in the affidavit:  
Your Affiant noticed that from the street he could see more potting soil around the east side of the home.  In that potting soil he noticed what appeared to be root balls that were mixed into the potting soil.  These root balls had stems which were cut off approximately two to three inches above the root system.  Your Affiant has collected and counted thousands of marijuana plants and has examined the root ball systems of those plants.  The root balls seen beside the suspect residence appeared to be consistent with root balls and stems seized by your affiant in numerous previous marijuana cultivation operations.  
Mr. Atchley's counsel, in his motion for reconsideration, refers to a conversation he had with [the deputy] concerning the above language of the affidavit.  [The deputy] allegedly said: “you notice I didn't say these were marijuana root balls-they appeared to be consistent with marijuana root balls.”  Mr. Atchley characterizes this as an admission by [the deputy] that the statement in the affidavit was “knowingly misleading on his part and essentially constituted a game of semantics with the court.”  Without the context in which the statement was made, this is simply an unsupported characterization and is not sufficient evidence that the deputy admitted to perjury.
Further, Mr. Atchley argues that [the deputy] omitted certain material facts from the affidavit for the search warrant.  These relevant omissions include information: (1) that the records from Avista Power and Light Company did not produce any corroborating evidence that the power usage was above normal or that Mr. Atchley diverted power from another source; (2) on how Mr. Atchley financed the subject residence and another property, and information supporting [the deputy’s] qualifications for making such a determination that Mr. Atchley was living beyond his reported financial means; (3) that the sighting of Mr. Atchley's truck at the garden supply store under surveillance never resulted in any further investigation, nor was there information of any previous arrests in connection with marijuana cultivation operations; (4) that [the deputy] never conducted a criminal background check on Mr. Atchley; (5) that [the deputy] was given no information that the informant had ever been inside the Atchley residence or that the informant's tip was based on firsthand information; and (6) that [the deputy] had no corroborating evidence that Mr. Atchley sold marijuana from the Big Foot Tavern as the informant claimed.  
Again, Mr. Atchley must first make a showing that [the deputy], knowingly and intentionally, or with reckless disregard for the truth, omitted this information from the affidavit. Mr. Atchley has not done so.  Even assuming that the omissions were intentional or reckless, the affidavit would have established probable cause if the omitted information had been included.  No Franks hearing was required on the basis of omitted information.
The photographs, testimony, and declarations presented by Mr. Atchley were insufficient offers of proof to satisfy the preliminary showing requirement.  No evidence supports Mr. Atchley's argument that [the deputy’s] statements or omissions were misrepresentations or were made knowingly and intentionally, or with reckless disregard for the truth.  Because the trial court's findings of fact are supported by substantial evidence, the court was not required to provide Mr. Atchley with an evidentiary hearing under Franks.
3. Probable Cause 

A search warrant may issue only upon a determination of probable cause.  Probable cause exists where there are facts and circumstances sufficient to establish a reasonable inference that the defendant is involved in criminal activity and that evidence of the criminal activity can be found at the place to be searched.  
To establish probable cause, the affidavit for a search warrant “must set forth sufficient facts to lead a reasonable person to conclude there is a probability that the defendant is involved in criminal activity.”  Probable cause requires only a probability of criminal activity, not a prima facie showing.  In determining probable cause, the magistrate makes a practical, commonsense decision, and is entitled to draw reasonable inferences from all the facts and circumstances set forth in the affidavit.  
A magistrate's determination of probable cause is reviewed for abuse of discretion, and the determination is accorded great deference by the reviewing court.  Doubts are to be resolved in favor of the warrant's validity.  
When evaluating the existence of probable cause where information was provided by an informant, Washington applies the Aguilar-Spinelli two-pronged test.  State v. Jackson, 102 Wn.2d 432 (1984).  The two prongs consist of the “veracity” or the credibility of the informant, and the informant's “basis of knowledge.”  The prongs are independent and both must be established in the affidavit.  
In Jackson, the court held

[f]or an informant's tip (as detailed in an affidavit) to create probable cause for a search warrant to issue: (1) the officer's affidavit must set forth some of the underlying circumstances from which the informant drew his conclusion so that a magistrate can independently evaluate the reliability of the manner in which the informant acquired his information; and (2) the affidavit must set forth some of the underlying circumstances from which the officer concluded that the informant was credible or his information reliable.  
The credibility of a confidential informant depends on whether the informant is a private citizen or a professional informant, and, if a citizen informant, whether his or her identity is known to the police.  When the identity of an informant is known, the necessary showing of reliability is relaxed, as the information is less likely to be given in self-interest.  
However, Washington requires a heightened showing of credibility for citizen informants whose identity is known to police but not disclosed to the magistrate.  To address concerns that the confidential citizen informant is not an “anonymous troublemaker,” the affidavit must contain “background facts to support a reasonable inference that the information is credible and without motive to falsify.”  
Here, there was sufficient evidence that the credibility of the informant was established.  The informant provided his or her name and other contact information to police.  The informant received no compensation or other reward in return for the tip.  A background check revealed nothing to give [the deputy] reason to suspect the information provided was false.  The informant said his or her reason for coming forward was to assist law enforcement in ridding the community of suspected narcotic manufacturers and traffickers.
The remaining issue under Aguilar-Spinelli is whether the affidavit established the confidential informant's basis of knowledge. In order to satisfy this second prong, the affiant “must explain how the informant claims to have come by the information” and “the informant must declare that he personally has seen the facts asserted and is passing on firsthand information.”
The State concedes that this prong is weak or absent.  Here, [he deputy] did not provide any information in the affidavit establishing that the informant's tip was based on firsthand knowledge or indicating that the informant had been inside Mr. Atchley's residence.  However, [the deputy] testified he knew how the informant obtained the information, but he did not include this in the affidavit because it could inadvertently identify the informant.
In this case, whether the information provided by the informant, standing alone, provides probable cause sufficient to support the issuance of a search warrant need not be addressed because the informant's statements were not the sole basis for supporting the affidavit.  The affidavit contained information provided by the informant as well as significant additional information provided by [the deputy].
Importantly, “if the informant's tip fails under either or both of the two prongs of Aguilar-Spinelli, probable cause may yet be established by independent police investigatory work that corroborates the tip to such an extent that it supports the missing elements of the Aguilar-Spinelli test.”  The police investigation must corroborate the informant's suggestions of criminal activity, and not merely verify innocuous details, commonly known or public facts, or predictable events. 
The affidavit shows that [he deputy] conducted independent research and made independent observations. [The deputy] conducted an investigation into the informant's report by verifying information provided about Mr. Atchley and also conducted a ruse at Mr. Atchley's residence where the marijuana grow operation was suspected.  The affidavit recited the deputy's personal observations of suspected marijuana root balls on Mr. Atchley's premises, facts relating to Mr. Atchley's vehicle being sighted at a gardening supply store known to be used in marijuana cultivation operations, and the deputy's statement that he believed Mr. Atchley was living beyond his reported financial means.  Further, the affidavit set forth facts that the affiant, [the deputy], had training and experience to identify marijuana.
This information provided in the affidavit was sufficient to establish probable cause that Mr. Atchley was involved in criminal activity and that further evidence of the grow operation could be found at his residence.  Based on the record, the search warrant was supported by probable cause and was lawfully issued.
[Some citations omitted]
LED EDITORIAL COMMENT REGARDING FRANKS ISSUE:  When in doubt about (1) whether certain facts that might bear on probable cause should be included in a search warrant affidavit, or (2) how to articulate certain factual assertions that might bring a Franks challenge, officers should consult their local prosecutors even if the officers are usually on their own in drafting affidavits and search warrants.

TWO OF THREE JUDGES ON COURT OF APPEALS PANEL AGREE THAT SEIZURE OF A PROBABLE WITNESS TO RECKLESS DRIVING WAS NOT JUSTIFIED, BUT THE THREE SEPARATE OPINIONS OF THE THREE JUDGES ON THE PANEL GIVE MIXED SIGNALS

State v. Carney, _ Wn. App. _, _ P.3d _, 2007 WL 4415069 (Div. II, 2007)

Facts and Proceedings below:

[A deputy sheriff] responded to an identified citizen's complaint that a man on a white and blue “crotch rocket type street bike [zipped] up and down 10th Ave in front of his house.”  According to the citizen, the motorcyclist was: driving recklessly at excessive speeds while cutting off other traffic; doing “wheelies” while riding the center line; and returning to an area of new homes under construction north of the citizen's house.  The citizen described the motorcyclist as a white male, wearing a dark helmet, white shirt, and blue jeans.

The deputy drove to a dead-end street ending in a cul-de-sac.  At the west end of the street, he saw a black sedan legally parked facing the west end of the street. Two people occupied the car.  A man matching the citizen's description of the motorcyclist (but not wearing a helmet) was standing near the driver's side of the car, talking to the car's occupants.  The deputy noticed a white and blue motorcycle parked near the car.  As the deputy approached the area, the man ran to the motorcycle, climbed on, and started the engine.  The deputy turned on the emergency lights of his patrol car and yelled to the motorcyclist to stop the bike and get off.  He also attempted to block the motorcycle, but the motorcyclist swerved around the patrol car, drove over the curb, and fled the area.
The deputy did not pursue the motorcyclist, but instead pulled up behind the parked car with his emergency lights still on.  The deputy then detained the two women in the car, asked them to show him their hands, and requested identifying information.  He radioed in their names and birthdates to conduct a records check.
As he waited for the record check results, the deputy questioned the two women about the motorcyclist.  During his questioning, the dispatcher notified him that there was an outstanding warrant for the arrest of Carney.  [Court’s footnote: The warrant was for failure to transfer title within 45 days.]  The deputy arrested Carney, handcuffed her, and placed her in his patrol car.  A search incident to arrest resulted in the discovery of two small bags of methamphetamine in Carney's windbreaker.
The trial court held a CrR 3.6 suppression hearing, but it ultimately denied Carney's motion to suppress the evidence.  Thereafter, at a stipulated facts trial, the trial court found Carney guilty. 

ISSUE AND RULING: Was the officer justified in seizing Ms. Carney as a probable witness to reckless driving?  (ANSWER:  No, rules a 2-1 majority, with differing analysis by the two judges in the majority, Bridgewater and Penoyar, regarding when, if ever, there is justification for officers to seize mere witnesses to crime)

Result: Reversal of Clark County Superior Court conviction of Roxanne Elaine Carney for possession of methamphetamine.

ANALYSIS BY JUDGE BRIDGEWATER: (Excerpted from Bridgewater opinion)

Initially, we hold that Carney, the passenger in the parked car, was seized. Whether a seizure occurred and whether that seizure was valid are separate inquiries. State v. O’Neill, 148 Wn.2d 564 (2003) April 03 LED:03.  A seizure under article I, section 7 of the Washington State Constitution occurs when an individual's freedom of movement is restrained and when, considering all the circumstances, a reasonable person in the individual's position would not believe that he is free to leave or decline a request due to an officer's use or display of authority. O’Neill.  This determination is a purely objective one, looking at the actions of the law enforcement officer.  O’Neill.  If the officer's conduct or show of authority, objectively viewed, rises to the level of a seizure, that seizure is valid only where there are “ ‘specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant’ “ detaining the individual.  O’Neill.   The officer must have a well-founded suspicion that the individual is engaged in criminal activity and must be able to “ ‘point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.’’  State v. Glover, 116 Wn.2d 509 (1991).  “The officer's reasonable suspicions are, therefore, relevant once a seizure occurs, and relate to the question whether the seizure is valid under article I, section 7.  O’Neill.

Here, the seizure was clearly an investigative detention.  The deputy requested identification after he had seized Carney. “ ‘A police officer's conduct in engaging a defendant in conversation in a public place and asking for identification does not, alone, raise the encounter to an investigative detention.’”  O’Neill.  In this case, though, the deputy's request that Carney provide identification followed a considerable display of authority. When the motorcyclist fled, the deputy did not follow him and did not turn off the patrol car's emergency lights.  Instead, the deputy pulled up behind the sedan with the emergency lights still flashing and then approached the vehicle.  He commanded the women to show their hands and demanded their identification.  Under these circumstances, a reasonable person in Carney's position would not have felt free to ignore the deputy's request to identify herself after being seized.

Based on the holding in O'Neill, the women here were in the same position as a law enforcement officer contacting a pedestrian. O’Neill (“[W]here a vehicle is parked in a public place, the distinction between a pedestrian and the occupant of a vehicle dissipates.”).  But following the analysis in O'Neill and Terry, the deputy was not engaged in a social contact as would be permitted if he merely asked for information, including Carney's name.  Here, he did not suspect criminal activity on Carney's part and he was not searching for weapons for his safety.  Yet he persisted to check Carney's identity and records, even though he had no justification either for a Terry stop or for running Carney's name for any arrest warrants.

The deputy detained the car's occupants, based on the deputy's belief that they knew or could have known the identity of the motorcyclist or had information about the alleged reckless driving.  But this alone does not justify an unconstitutional intrusion into Carney's private affairs.  There is no authority-either statutory or otherwise-permitting an officer to seize a witness without a warrant, absent exigent circumstances or officer safety, neither of which applies to this case.  In fact, both statutory and common law precedent mandate the conclusion that an individual's alleged ability to provide the police with information material to the investigation of a potential crime does not justify a warrantless seizure, absent reasonable suspicion and based on objective facts, that the individual is involved in criminal conduct. RCW 10.31.100; O’Neill.  Finally, the only authority for detaining a witness is RCW 10.52.040 (courts shall hold a hearing to determine whether a material witness should be detained until the hearing or trial in which the witness is to testify) and CrR 4.10 (courts may issue a warrant for the arrest of a material witness only when certain requirements are met).  Were it otherwise, the police would be free to detain any person suspected of having information about a crime without a warrant, thus considerably diminishing protections of [Washington case law].
To better comprehend the seriousness of an opposite holding, one should consider the broad seizure powers that the police could use in the fairly common situation of a vehicle speeding in a downtown area.  Under an opposite holding to ours today, the police would be justified in seizing any person on the street who might have been a witness to the speeding offense and checking their record for “warrants.”  Similarly, any passenger in a vehicle where the driver is committing a crime-from speeding, to reckless driving, to greater felonies - - could be asked for identification in spite of Rankin's categorical prohibition, merely because he or she witnessed the driver committing the crime or had information about the driver.  Again, there is no authority for such a radical departure from our jurisprudence on the protections afforded by article I, section 7 of the Washington State Constitution.  

In conclusion, the deputy in this case had no articulable suspicion of criminal wrongdoing on Carney's part.  Therefore, [the deputy’s] seizure of Carney was unconstitutional and the trial court erroneously denied Carney's motion to suppress the drug evidence.  As the drug evidence was the sole basis of Carney's conviction, we reverse and remand for the trial court to enter an order of dismissal.
[Footnotes and some citations omitted]

ANALYSIS BY JUDGE PENOYAR: 

Judge Penoyar concurs with the result (suppression) of Judge Bridgewater, but Judge Penoyar would leave room for officers to seize witnesses in certain circumstances where the facts differ from those here.  He briefly summarizes as follows why he agrees with Judge Bridgewater that under the facts of this case the evidence should be suppressed:

My view is that this officer's show of authority prior to the records check-pulling behind the black car with emergency lights on and requesting identification-was a constitutional warrantless seizure.  However, once the officer obtained Carney's identification, the justification for her detention ended and she should not have been detained for a records check.  Thus the evidence seized as a result of the records check should be suppressed.
The key part of Judge Penoyar’s analysis (which is not the majority holding and therefore has no precedential value) is the following:

Several courts have adopted a slightly different definition of “exigent circumstances” where the officer is detaining a witness, rather than a suspect. “[A]n officer may detain a witness only when: a serious crime occurred recently; the officer reasonably believes that the witness's information will materially assist in the investigation, and the detention is necessary.”  City of Kodiak v. Samaniego, 83 P.3d 1077 (Alaska 2004).   Clarifying the “serious crime” requirement, the Alaska Supreme Court noted with approval language from the Model Code: “the officer [must have] reasonable cause to believe that a misdemeanor or felony, involving danger or forcible injury to persons or of appropriation of or danger to property, has just been committed.” Samaniego (quoting ALI Model Code of Pre-Arraignment Procedure § 110.0(1)(b) (1975)).  If the officer has reasonable cause to believe that a witness has knowledge material to his investigation, he may take “such action [as] is reasonably necessary to obtain or verify the identification of [the witness].” Samaniego (quoting ALI Model Code of Pre-Arraignment Procedure § 110.0(1)(b) (1975)).

Here, the motorcyclist's reckless driving posed a danger of injury to persons or property in the area.  Therefore, [the deputy’s] actions were reasonable insofar as they were necessary to obtain or verify the identification of witnesses to the crime.  Because the women were in an apparently mobile car, he risked losing them (and their possible evidence) if he did not make a show of force to convince them to stay where they were. In turning on his emergency lights and approaching the vehicle, he took reasonable actions in order to preserve evidence and question the witnesses.
However, once [the deputy] had the women's names and birthdates he had no further justification to hold them.  His continued detention of Carney in order to run the records check constituted an unconstitutional seizure.  Moreover, the connection between this illegal seizure and the consequent arrest and search was not sufficiently attenuated to clear the taint-in fact, the seizure directly and immediately resulted in Carney's arrest. I concur in the majority's result.

[Some citations omitted]
DISSENTING OPINION BY JUDGE QUINN-BRINTNALL:

Judge Quinn-Brintnall briefly summarizes her dissenting view as follows:

Because the arresting deputy knew that Carney had material evidence regarding the identity of the perpetrator of a crime endangering public safety and welfare.  I believe the deputy had the right to detain and identify her.

The key part of Judge Quinn-Brintnall’s analysis in dissent is the following:

The Model Code of Pre-Arraignment Procedure (§§ 110.2(1)(b) and 9-10 (1975)) suggests detention of witnesses is permissible when:

(i) The officer has reasonable cause to believe that a misdemeanor or felony, involving danger of forcible injury to persons or of appropriation of or danger to property, has just been committed near the place where he finds such person, and (ii) the officer has reasonable cause to believe that such person has knowledge of material aid in the investigation of such crime, and  (iii) such action is reasonably necessary to obtain or verify the identification of such person, or to obtain an account of such crime.
4 Wayne LaFave, Search and Seizure, § 9.2(b) (4th ed. 2004).

Here, [the deputy] detained Carney and the driver of the black car as part of his investigation of reckless driving (RCW 46.61.500) and the felony of attempting to elude a police officer (RCW 46.61.024).  [The deputy] initially responded to a report of a motorcyclist driving recklessly in a residential area.  He saw a person matching the suspect's description talking with Carney and another woman.  Thus, [the deputy] had probable cause to believe the women had information regarding the motorcyclist's identity.  When the motorcyclist tried to avoid apprehension by driving onto the sidewalk and speeding off, he committed the felony of attempting to elude a pursuing police officer in the women's presence.  Rather than engaging in a dangerous chase of the fleeing motorcyclist through residential streets, [the deputy] decided to gather evidence that could later be used to apprehend and charge him.
The women were clearly eye witnesses with material evidence of the identity of the person who committed a crime endangering the lives and property of others.  In my opinion, [the deputy] had a duty to question those witnesses and obtain and verify the identity of the motorcyclist if possible. Samaniego (officer may take such action as reasonably necessary to obtain or verify the identification of the witness).  If they knew the motorcyclist, or could only describe him, they had material evidence of his identity and could later testify whether the man who was driving the motorcycle that night was the registered owner of the motorcycle or not.  Arguably, due process required that [the deputy] take and preserve this identification evidence.  

[Judge Quinn-Brintnall’s footnote: I note that if the crime in question were a violent offense, the women would have a duty to report:

(1) A person who witnesses the actual commission of:

(a) A violent offense as defined in RCW 9.94A.030 or preparations for the commission of such an offense;

(b) A sexual offense against a child or an attempt to commit such a sexual offense; or
(c) An assault of a child that appears reasonably likely to cause substantial bodily harm to the child, shall as soon as reasonably possible notify the prosecuting attorney, law enforcement, medical assistance, or other public officials.
(2) This section shall not be construed to affect privileged relationships as provided by law.

(3) The duty to notify a person or agency under this section is met if a person notifies or attempts to provide such notice by telephone or any other means as soon as reasonably possible.

(4) Failure to report as required by subsection (1) of this section is a gross misdemeanor. However, a person is not required to report under this section where that person has a reasonable belief that making such a report would place that person or another family or household member in danger of immediate physical harm.  RCW 9.69.100.]  

Thus, [the deputy] properly obtained identification of two eye witnesses to a crime, learned of an outstanding arrest warrant, and lawfully arrested Carney on the warrant.
LED EDITORIAL NOTE REGARDING STATUS OF THE CASE:  No previous Washington appellate court decision has addressed the issue of whether officers may lawfully seize mere witnesses to a crime.  It is our understanding that the Clark County Prosecutor will be seeking discretionary review in the Washington Supreme Court review.    

FALSE ARREST CIVIL SUIT MUST GO TO TRIAL ON QUESTION OF WHETHER OFFICER HAD PROBABLE CAUSE TO ARREST FOR OBSTRUCTING

Bishop v. City of Spokane, __ Wn. App. __, __ P.3d __, 2007 WL 4390358 (Div. III, 2007)

Facts and Proceedings below:  (Excerpted from Court of Appeals opinion)

Sharon Bishop lives on Francis Avenue in Spokane, Washington. Ms. Bishop parked her truck in her driveway.  The front of the truck faced the street.  She and her son were in the process of loading items into her truck.

[A police officer] pulled a driver over on Francis.  The car and the police officer stopped in front of Ms. Bishop's home.  The police car blocked Ms. Bishop's driveway.  Ms. Bishop's son, James Lelko, asked the police officer to move his car forward or backward so they could leave.  The police officer refused.
Ms. Bishop then went to the police officer.  She started to say, “Sir could you . . .” when the officer cut her off yelling, “[s]hut up and back up.  Your son has already asked me and I told him no.  I'll deal with you later.” 
Ms. Bishop turned around and started walking back toward her truck.  She finished loading the truck.  She then started her truck and tried to go around the officer's car.  The front section of her yard is blacktopped to allow cars to park.  It also allows cars to drive across it if necessary to get onto the street.  Her truck was either on the driveway or the blacktopped section.
Ms. Bishop pulled her truck back so she could maneuver around the patrol car.  She was ready to pull onto Francis Avenue when the officer banged on the back of her truck.  The officer yelled at her to stop and placed her under arrest.  The officer handcuffed Ms. Bishop and searched her.  He placed her in the back of a patrol car.  Ms. Bishop said that the officer called her a “stupid woman,” “yelled” at her, and was angry and “rude.”  She was cited and released.
Ms. Bishop sued the City of Spokane (City). She alleged that the officer's treatment was illegal and tortious.  She also stated that his conduct violated her civil rights and constituted a series of other offenses including harassment, intimidation, negligence, and reckless endangerment.  The City moved to dismiss for failure to state a claim or for summary judgment.
The court concluded that Ms. Bishop had failed to state a claim and that she did not offer sufficient evidence to support a violation of civil rights, reckless endangerment, harassment, intimidation, negligence, or other tortious conduct.  The trial court dismissed Ms. Bishop's claim but allowed her to amend the complaint to state a different cause of action.
Ms. Bishop amended her complaint to include “wrongful arrest.”  The City again moved for summary judgment. The trial court dismissed the case on summary judgment.

ISSUE AND RULING:  Ms. Bishop’s truck was parked in her driveway when the police stopped another vehicle.  The officer parked his patrol car in front of her driveway, thus impeding her truck’s exit.  Ms. Bishop tried to ask the officer to move his car.  His response was to say “[s]hut up and back up.  Your son has already asked me and I told him no.  I'll deal with you later.”  Could a reasonable fact-finder determine that Ms. Bishop did not commit “obstructing a law enforcement officer” within the meaning of the Spokane Municipal Code (which mirrors State law) where she tried to drive around the patrol car and out of her driveway after the officer gave her the response he did?  (ANSWER: Yes)

Result:  Reversal of Spokane County Superior Court summary dismissal order; case remanded for trial.

ANALYSIS: (Excerpted from Court of Appeals opinion)

Probable cause requires knowledge of facts and circumstances that would lead a reasonable officer to believe a crime has been committed.  This should be based on reasonably trustworthy information.  The officer does not need evidence to prove each element of a crime beyond a reasonable doubt at the time of an arrest.  The officer is only required to be aware of facts sufficient to cause a reasonable person to believe a crime has been committed.

Bishop was charged under Spokane Municipal Code (SMC) 10.07.032, which proscribes “obstructing a law enforcement officer.”  This offense is committed when a person “willfully hinders, delays or obstructs any law enforcement officer in the discharge of his [or her] official powers or duties.” SMC 10.07.032(A).  SMC 10.07.032(A) is identical to RCW 9A.76.020(1). 

Ms. Bishop needed then to either willfully (1) hinder, or (2) delay, or (3) obstruct the law enforcement officer in his official duties.  RCW 9A.76.020(1).  The legislature amended RCW 9A.76.020 in 1994.  Before the 1994 amendment, the mens rea [i.e., mental state element] for the offense was “knowingly.”  The legislature classified it as a misdemeanor.

The 1994 amendment elevated the offense to a gross misdemeanor. Laws of 1994, ch. 196, § 1. The legislature also substituted the word “willfully” for “knowingly” in the statute for obstruction of a law enforcement officer. “While the term ‘wilful’ has been given many meanings, our focus during construction, when necessary, is on the legislative context.”  “Although, ‘wilful’ may connote an absence of excuse or justification, it often connotes an act that is voluntary or knowing.”  We have concluded that “[a] requirement that an offense be committed wilfully is satisfied if a person acts knowingly with respect to the material elements of the offense.”  The relevant statutes generally equate “willful” with “knowing.” 

Ms. Bishop had not been stopped for a traffic offense.  Her truck was sitting on her driveway when the police stopped another vehicle.  The officer parked his patrol car in front of her driveway.  Ms. Bishop tried to talk to the officer and have him move his car.  His response was to say “[s]hut up and back up.  Your son has already asked me and I told him no.  I'll deal with you later.” 
We conclude a reasonable trier of fact could find that this is not obstruction. More is required of the person than driving around a parked car after an officer has said, “[s]hut up ... I'll deal with you later.” Or, at least, there is a genuine issue of material fact as to whether her actions of driving around the patrol car obstructed the law enforcement officer in his official duties.
In State v. Turner, the court convicted a man for obstructing a law enforcement officer when the man did not provide identification to the officer after he requested it, threatened to assault the officer, and lunged toward him.  State v. Turner, 103 Wn. App. 515 (Div. II, 2000) March 01 LED:11.  
In State v. Hudson, police stopped a car with juveniles in it.  56 Wn. App. 490 (1990).  Two of the officers, wearing plain clothes and riding in an unmarked patrol car, pulled their vehicle in front of the car at an intersection to block its path.  The plain-clothed officers got out of their car and drew their guns while identifying themselves.  A plain-clothed officer ordered the defendant out of his car.  The defendant got out of his car and looked at the officers with their guns drawn.  He fled.  The court concluded he was guilty of hindering, delaying, or obstructing a public servant in violation of the statute for his intentional flight. 
The facts here are different.  First, there is a genuine issue of material fact regarding whether the police officer wanted to detain Ms. Bishop by the words “[s]hut up . . . I'll deal with you later.”  There is also a genuine issue of material fact as to whether her “flight” was willful since she was not aware that the officer intended to detain her.  What the officer meant by “get back” and “I will deal with you later” is also a question of fact. 
Ms. Bishop contends that she did not willfully obstruct justice or disobey a command from a police officer.  Ms. Bishop did not know the police officer had given a command.
Again, in Hudson, the trial court found a man guilty of hindering, delaying, or obstructing a public servant for his intentional flight while police officers were clearly trying to detain him.  Hudson.  The officers had their guns drawn and asked him to get out of his car.  In Hudson, the defendant clearly tried to obstruct law enforcement officials when he fled.  In this case, there is a genuine issue of material fact as to whether Ms. Bishop intentionally tried to obstruct the officer by driving around his parked car.
The City was not entitled to judgment as a matter of law.  We conclude there is a genuine issue of material fact as to whether the officer had probable cause to believe that Ms. Bishop knowingly or willfully acted to obstruct the law enforcement officer in his official duties as required. 

[Footnote, some citations omitted]

***************************
BRIEF NOTE FROM THE WASHINGTON STATE COURT OF APPEALS
Arbitrator’s award reinstating deputy set aside WHERE, AMONG OTHER THINGS, DEPUTY’S RECORD OF DISHONESTY PREVENTED USEFUL SERVICE BY THE DEPUTY  - - In Kitsap County Deputy Sheriff’s Guild v. Kitsap County, 140 Wn. App. 516 (Div. II, 2007), the Court of Appeals reverses a Kitsap County Superior Court decision that had declined to overturn an arbitrator’s decision that had reinstated a fired deputy sheriff.  The Court of Appeals rules that public policy was offended by the arbitrator’s decision because the deputy had repeatedly disobeyed a variety of agency policies and direct orders from his superior; in addition, and perhaps most importantly, the Court declares that the deputy’s record of dishonesty, proven in the disciplinary process below, prevented useful service by the deputy in that it compromised him as a witness in any court proceedings.  
Result:  Reversal of Kitsap County Superior Court decision that upheld the arbitrator’s reinstatement decision.  
Status:  Petition for discretionary Washington Supreme Court review is pending.  
***************************

CORRECTION

In the January 2008 LED entry regarding State v. Powell, we correctly noted in the “result” section at page 12 that defendant Powell’s conviction was reversed for reasons not addressed in the LED entry.  But we incorrectly stated in the headlines at pages 1 and 10 of the January 2008 LED that Powell’s conviction was “upheld.”  In fact, while the Court of Appeals held that the evidence was sufficient to support his conviction, the Court of Appeals reversed his conviction on grounds not addressed in the LED entry.  We recently corrected the January 2008 LED on the CJTC internet LED page.
***************************
INTERNET ACCESS TO COURT RULES & DECISIONS, TO RCWS, AND TO WAC RULES

The Washington Office of the Administrator for the Courts maintains a website with appellate court information, including recent court opinions by the Court of Appeals and State Supreme Court.  The address is [http://www.courts.wa.gov/].  Decisions issued in the preceding 90 days may be accessed by entering search terms, and decisions issued in the preceding 14 days may be more simply accessed through a separate link clearly designated. A website at [http://legalwa.org/] includes all Washington Court of Appeals opinions, as well as Washington State Supreme Court opinions from 1939 to the present.  The site also includes links to the full text of the RCW, WAC, and many Washington city and county municipal codes (the site is accessible directly at the address above or via a link on the Washington Courts’ website).  Washington Rules of Court (including rules for appellate courts, superior courts, and courts of limited jurisdiction) are accessible via links on the Courts’ website or by going directly to [http://www.courts.wa.gov/court​_rules].  

Many United States Supreme Court opinions can be accessed at [http://supct.law.cornell.edu/supct/index.html].  This website contains all U.S. Supreme Court opinions issued since 1990 and many significant opinions of the Court issued before 1990.  Another website for U.S. Supreme Court opinions is the Court’s website at [http://www.supremecourtus.gov/opinions/opinions.html].  Decisions of the Ninth Circuit of the U.S. Court of Appeals since January 2000 can be accessed (by date of decision only) by going to the Ninth Circuit home page at [http://www.ca9.uscourts.gov/] and clicking on “Opinions.”  Opinions from other U.S. circuit courts can be accessed by substituting the circuit number for “9” in this address.  Federal statutes can be accessed at [http://www.law.cornell.edu/uscode/].  

Access to relatively current Washington state agency administrative rules (including DOL rules in Title 308 WAC, WSP equipment rules at Title 204 WAC, and State Toxicologist rules at WAC 448-15), as well as all RCW's current through January 2006, is at [http://www1.leg.wa.gov/legislature].  Information about bills filed since 1997 in the Washington Legislature is at the same address.  “Washington State Legislature,” “bill info,” “house bill information/senate bill information,” and use bill numbers to access information.  Access to the “Washington State Register” for the most recent proposed WAC amendments is at this address too.  In addition, a wide range of state government information can be accessed at [http://access.wa.gov].  The internet address for the Criminal Justice Training Commission's home page is [https://fortress.wa.gov/cjtc/www/led/ledpage.html], while the address for the Attorney General's Office home page is [http://www.atg.wa].  

*********************

The Law Enforcement Digest is co-edited by Senior Counsel John Wasberg and Assistant Attorney General Shannon Inglis, both of the Washington Attorney General’s Office.  Questions and comments regarding the content of the LED should be directed to Mr. Wasberg at (206) 464-6039; Fax (206) 587-4290; E Mail [johnw1@atg.wa.gov].  Questions regarding the distribution list or delivery of the LED should be directed to [ledemail@cjtc.state.wa.us].  LED editorial commentary and analysis of statutes and court decisions express the thinking of the writers and do not necessarily reflect the views of the Office of the Attorney General or the CJTC.  The LED is published as a research source only.  The LED does not purport to furnish legal advice.  LEDs from January 1992 forward are available via a link on the Criminal Justice Training Commission’s Internet Home Page [https://fortress.wa.gov/cjtc/www/led/ledpage.html]  
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