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***********************************

July LED TABLE OF CONTENTS

2002 LEGISLATIVE UPDATE -- PART THREE
1

Washington state Supreme Court
7

5-4 DECISION FOR STATE ON EXIGENT CIRCUMSTANCES, KNOCK-AND-ANNOUNCE ISSUES; MAJORITY OPINION AVOIDS “OPEN VIEW” QUESTION CONCERNING OFFICER LOOKING THROUGH SMALL WINDOWSILL-LEVEL GAP IN MOTEL ROOM CURTAIN
State v. Cardenas, ___ Wn.2d ___, ___ P.3d ___ (2002) [2002 WL 1040893]
7

brief note from the Washington state Supreme Court
11

DRIVER ARRESTED ON WARRANT HAD “AUTOMATIC STANDING” TO CHALLENGE SEARCH OF HIS GIRLFRIEND-PASSENGER’S PURSE UNDER PARKER SEARCH-INCIDENT RULE

State v. Jones, ___ Wn.2d ___, 45 P.3d 1062 (2002)
11

Washington STATE Court of Appeals
13

THEIN DISTINGUISHED – EVIDENCE IN CAR SUGGESTING DRIVER WAS MARIJUANA DEALER, ALONG WITH OTHER EVIDENCE, ADDS UP TO PC TO SEARCH RESIDENCE
State v. McGovern, State v. King, ___ Wn. App. ___, 45 P.3d 624 (Div. II, 2002) 
13

COMMUNITY CARETAKING FUNCTION JUSTIFIED DETAINING 12-YEAR-OLD LONG ENOUGH TO CALL HIS MOTHER; FOLLOW-UP FRISK BEFORE TRANSPORT DECLARED TO BE REASONABLE
State v. Acrey, 110 Wn. App. 769 (Div. I, 2002) 
16

OFFICER HAD PROBABLE CAUSE TO ARREST FOR DUI BASED ON TOTALITY OF CIRCUMSTANCES; ALSO, OFFICER’S QUESTIONING OF SUSPECT DURING STOP WAS NOT CUSTODIAL, AND HENCE Miranda WARNINGS WERE NOT REQUIRED

State v. Staudenmaier, 110 Wn. App. 841 (Div. III, 2002)
19

BROTHER’S CONSENT TO SEARCH LOCKED ROOM VALID
State v. Floreck, ___ Wn. App. ___, 43 P.3d 1264 (Div. II, 2002)
22

BRIEF NOTE FROM THE Washington STATE Court of Appeals
23

OFFICER’S STOP OF VEHICLE TO CHECK UNREADABLE “TRIP PERMIT” NOT JUSTIFIED

State v. Byrd, 110 Wn. App. 259 (Div. I, 2002) 
23

********************************

2002 LEGISLATIVE UPDATE -- PART THREE

LED Introductory Editorial Notes:  This is Part Three of a three-part update of 2002 Washington legislative enactments of interest to law enforcement.  Parts One and Two were presented in the May and June 2002 LEDs.  We have incorporated some RCW references in our entries, but where new sections or chapters are created by the legislation, the State Code Reviser must assign the appropriate code numbers.  Codification will likely not be completed until early fall of this year.  We remind our readers that any legal interpretations that we express in the LED are the views of the editors and do not necessarily reflect the views of the Attorney General’s Office or of the Criminal Justice Training Commission.  

ALLOWING DV, STALKING VICTIMS TO QUIT JOBS AND OBTAIN UNEMPLOYMENT BENEFITS

CHAPTER 8 (HB 1248)







  Effective Date:  June 13, 2002

Allows a person to receive unemployment benefits if the person separates employment to protect the person or immediate family members against domestic violence or stalking.  

STUDYING TRAFFICKING OF PERSONS; EXPANDING CRIME VICTIMS’ COMPENSATION

CHAPTER 10 (SHB 2381)






  Effective Date:  June 13, 2002

Creates a task force to study activities in the trafficking of persons.  Also amends the Crime Victims’ Compensation Act to include acts that are punishable as crimes under federal law.  

AUTHORIZING CRIME VICTIMS’ COMPENSATION TRAVEL PAYMENT FOR DEPENDENT OUT-OF-STATE PARENTS OF HOMICIDE VICTIMS

CHAPTER 54 (SB 6788)







  Effective Date:  June 13, 2002

Amends RCW 7.68.070 of the Crime Victims’ Compensation Act by adding a subsection reading as follows:  

(18) A dependent mother, father, stepmother, or stepfather, as defined in RCW 51.08.050, who is a survivor of her or his child's homicide, who has been requested by a law enforcement agency or a prosecutor to assist in the judicial proceedings related to the death of the victim, and who is not domiciled in Washington state at the time of the request, may receive a lump-sum payment upon arrival in this state. Total benefits under this subsection may not exceed seven thousand five hundred dollars. If more than one dependent parent is eligible for this benefit, the lump-sum payment of seven thousand five hundred dollars shall be divided equally among the dependent parents.  

REQUIRING ENTITIES TO DESTROY PERSONAL INFORMATION AND ID NUMBERS IN RECORDS SUBJECT TO DISPOSAL

CHAPTER 90 (SHB 2015)






  Effective Date:  June 13, 2002

In part, the House Bill Report summarizes as follows this act adding a new chapter to Title 19 RCW:  

An entity must take reasonable steps to destroy personal information in records in the entity's custody when the entity is disposing of records it no longer needs.  This requirement does not apply, however, to disposal of records by legal transfer to another entity, including archiving public records.  An "entity" includes businesses, whether for-profit or not, engaged in an enterprise in this state and governmental entities, except the federal government.  (Underlining added by LED Eds.)  

Financial institutions, health care organizations, and other entities subject to federal regulation are deemed to be in compliance with the act if they comply with pertinent federal regulations.  

A party injured by the failure of an entity to comply with the personal information protection requirements may bring a civil action against the entity.  A court may award: ·

$200 or actual damages, whichever is greater, and costs and reasonable attorney's fees for negligent noncompliance. ·

$600 or treble actual damages, whichever is greater, and costs and reasonable attorney's fees for willful noncompliance. 

WASPC’S CREATION OF A STATEWIDE REGISTERED SEX OFFENDER WEB SITE (CONTINGENT ON NON-STATE FUNDING)

CHAPTER 118 (SSB 6488)






  Effective Date:  June 13, 2002

Amends RCW 4.24.550 to provide that the Washington Association of Sheriffs and Police Chiefs (waspc), upon receipt of funding from a source other than the Washington Legislature, will create and maintain a web site with sex offender registration information about certain categories of sex offenders.  WASPC will also provide links on its web site to county web sites with similar information.  

ESTABLISHING AUTHORITY TO CREATE AND OPERATE REGIONAL JAILS

CHAPTER 124 (HB 2407)






  Effective Date:  June 13, 2002

The House Bill Report summarizes as follows this enactment adding a new section to chapter 70.48 RCW:  

Local governments are authorized to create and operate regional jails between any two or more local governments or with the state. In addition, these regional jails may be operated by representatives from multiple jurisdictions as long as they comply with the Interlocal Cooperation Act. Any prosecuting jurisdiction that confines a person in another county, outside of its own county, must provide contact (e.g., telephone, video-conferencing, or in-person contact) between the defendant and his or her public defense counsel. 

EXPANDING AUTHORITY FOR INTERLOCAL AGREEMENTS FOR JAIL SERVICES

CHAPTER 125 (SHB 2541)






  Effective Date:  June 13, 2002

The House Bill Report summarizes as follows this enactment amending sections in chapter 70.48 RCW:  

The provision that limits contracts for jail services between a county and cities located within its county borders is expanded.  

Counties and cities may contract for jail services in any city or county. In addition, jail services are expanded whereby a prosecuting city or county may incarcerate a person, (charged or convicted with an offense) in any county or city jail were services are contracted.  Any jurisdiction that confines a person in another county must provide contact (e.g. telephone, video-conferencing, or in-person contact) between the defendant and his or her public defense counsel.  

REGULATING ATHLETIC AGENTS
CHAPTER 131 (SB 6457)






  Effective Date:  June 13, 2002

In a new chapter in RCW Title 19, creates several new class C felonies for certain acts or omissions by persons acting as athletic agents.  

RENAMING “COMMUNITY SERVICE” AS “COMMUNITY RESTITUTION”

CHAPTER 175 (SB 6627)






     Effective Date:  July 1, 2002

Amends a great number of statutes to change the name for court-ordered services provided by adult and juvenile offenders from “community service” to “community restitution.”  This reflects legislative desire to reserve the term “community service” for activity of true volunteers acting for altruistic reasons.  

DISQUALIFYING COMMERCIAL VEHICLE DRIVERS FOR RR CROSSING VIOLATIONS

CHAPTER 193 (HB 2284)






  Effective Date:  June 13, 2002

Amends RCW 46.25.090 to provide that holders of commercial drivers’ licenses can be disqualified from driving commercial vehicles if they are convicted of or found to have committed certain specified railroad-highway grade cross violations.  Disqualifications are 60 days for the first violation, 120 days for two violations in three years, and 365 days for three or more violations within three years.  

REQUIRING DRIVERS IN NON-INJURY ACCIDENTS TO MOVE VEHICLES OFF ROADWAY

CHAPTER 194 (HB 2345)






  Effective Date:  June 13, 2002

The House Bill Report for this legislation summarizes its effect as follows:  

Drivers involved in noninjury accidents are required to move the vehicles off the roadway or freeway as soon as possible.  Drivers are required to remain at a suitable location until necessary information has been exchanged.  Law enforcement or a representative of the Department of Transportation may have a vehicle, cargo or debris removed from the roadway without incurring liability.  

LED EDITORIAL NOTE:  We believe that drivers can neither be cited with an infraction nor charged with a crime for failing to move their vehicles off the roadway as “required” under these 2002 amendments.  We suggest that officers check with their legal advisors and/or prosecutors.  

ALLOWING ALL MOTORCYCLES TO HAVE BLUE DOT TAILLIGHTS

CHAPTER 196 (SB 5735)






  Effective Date:  June 13, 2002

Amends RCW 46.37.100 to permit any motorcycle, regardless of age, to use a taillight that, along with required elements, contains a blue or purple insert of not more than one inch in diameter.  

ADDRESSING NOTIFICATION POLICIES REGARDING THREATS TO PERSONS AT SCHOOLS

CHAPTER 206 (SSB 6351)






  Effective Date:  June 13, 2002

Adds a new section to chapter 28A.320 RCW reading as follows:  

(1) By September 1, 2003, each school district board of directors shall adopt a policy that addresses the following issues: 

(a) Procedures for providing notice of threats of violence or harm to the student or school employee who is the subject of the threat.  The policy shall define "threats of violence or harm"; 

(b) Procedures for disclosing information that is provided to the school administrators about a student's conduct, including but not limited to the student's prior disciplinary records, official juvenile court records, and history of violence, to classroom teachers, school staff, and school security who, in the judgment of the principal, should be notified; and 

(c) Procedures for determining whether or not any threats or conduct established in the policy may be grounds for suspension or expulsion of the student. 

(2) The superintendent of public instruction, in consultation with educators and representatives of law enforcement, classified staff, and organizations with expertise in violence prevention and intervention, shall adopt a model policy that includes the issues listed in subsection (1) of this section by January 1, 2003.  The model policy shall be posted on the superintendent of public instruction's web site.  The school districts, in drafting their own policies, shall review the model policy. 

(3) School districts, school district boards of directors, school officials, and school employees providing notice in good faith as required and consistent with the board's policies adopted under this section are immune from any liability arising out of such notification.  

(4) A person who intentionally and in bad faith or maliciously, knowingly makes a false notification of a threat under this section is guilty of a misdemeanor punishable under RCW 9A.20.021.  

EXEMPTING CERTAIN VETERANS RECORDS FROM PUBLIC DISCLOSURE
CHAPTER 224 (ESHB 2453)






  Effective Date:  June 13, 2002

Amends Public Disclosure Act at RCW 42.17.310 to exempt from public disclosure: a) discharge papers of a veteran of the armed forces of the United States filed at the office of the County Auditor before July 1, 2002 that have not been commingled with other recorded documents; b) discharge papers of a veteran filed before July 1, 2002 that have been commingled,  but on which the veteran has recorded a “request for exemption from public disclosure of discharge papers” with the auditor; and c) all discharge papers filed after June 30, 2002.  

ALLOWING DRIVING OF OUT-OF-STATE VEHICLES FLAGGED AS “REPORTED STOLEN”

CHAPTER 242 (HB 2286)






  Effective Date:  June 13, 2002

The House Bill Report for this amendment to RCW 46.12.047 summarizes the amendment’s effect as follows:  

In conducting a stolen vehicle search of out-of-state vehicles, the Department of Licensing is prohibited from issuing a certificate of ownership for a vehicle that is flagged as reported stolen.  However, the department may register a vehicle that is flagged to allow the owner to legally drive it while the Washington State Patrol (WSP) conducts an investigation.  

Once the WSP can confirm that a vehicle under investigation is not stolen, or if the out-of-state search indicates the vehicle is not stolen, the DOL is authorized to issue a certificate of ownership.  

BARRING LOTTO TICKET SELLERS FROM ALLOWING PERSONS TO PURCHASE TICKETS WITH PUBLIC ASSISTANCE ELECTRONIC BENEFIT CARDS
CHAPTER 252 (SHB 2767)






  Effective Date:  June 13, 2002

Creates administrative sanctions for licensees letting a person receiving public assistance use their electronic benefit card to buy a lotto ticket, to gamble at a licensed gambling location, or place a bet at the horse track.  The card-holder is also subject to administrative sanction in these circumstances.  

EXEMPTING SOME HEAVY VEHICLES FROM SCALE STOPS

CHAPTER 254 (SB 5138)






  Effective Date:  June 13, 2002

Amends RCW 46.44.105 to provide that “unladen tow trucks regardless of weight” and “farm vehicles carrying farm produce with a gross vehicle or combination weight not over 26,000 pounds” need not stop at WSP weigh stations.  

AUTHORIZING WARRANTS TO INSPECT DWELLING UNITS FOR FIRE CODE VIOLATIONS
CHAPTER 263 (2ESB 6001)






   Effective Date: June 13, 2002

This act is a response to the Washington Supreme Court decision in State v. Lansden, 144 Wn.2d 654 (2001) Nov 01 LED:03.  Among other things, the act amends RCW 59.18.159 to insert the following renumbered sections:  

(2)  Upon written notice of intent to seek a search warrant, when a tenant or landlord denies a fire official the right to search a dwelling unit, a fire official may immediately seek a search warrant and, upon a showing of probable cause specific to the dwelling unit sought to be searched that criminal fire code violations exist in the dwelling unit, a court of competent jurisdiction shall issue a warrant allowing a search of the dwelling unit.  

Upon written notice of intent to seek a search warrant, when a landlord denies a fire official the right to search the common areas of the rental building other than the dwelling unit, a fire official may immediately seek a search warrant and, upon a showing of probable cause specific to the common area sought to be searched that a criminal fire code violation exists in those areas, a court of competent jurisdiction shall issue a warrant allowing a search of the common areas in which the violation is alleged.  

The superior court and courts of limited jurisdiction organized under Titles 3, 35, and 35A RCW have jurisdiction to issue such search warrants.  Evidence obtained pursuant to any such search may be used in a civil or administrative enforcement action.  

(3) As used in this section: 

(a) "Common areas" means a common area or those areas that contain electrical, plumbing, and mechanical equipment and facilities used for the operation of the rental building.  

(b) "Fire official" means any fire official authorized to enforce the state or local fire code.  

…

8) Nothing in this section is intended to abrogate or modify in any way any common law right or privilege.  

STRENGTHENING EMPLOYER-TESTING PROCEDURES FOR DISQUALIFICATION OF DRINKING OR DRUGGED COMMERCIAL DRIVERS

CHAPTER 272 (SSB 6461)






   Effective Date: June 13, 2002

In part, the Final Bill Report describes these changes to chapter 46.25 RCW as follows:  

Since 1996, commercial motor carriers have been required by federal law to implement a drug and alcohol testing program for their drivers.  Fifty percent of a carrier's drivers must be tested for drugs and 25 percent for alcohol each year.  All medical review officers (MRO) and breath alcohol technicians (BAT) under contract with a motor carrier to conduct drug or alcohol testing must provide positive results on commercial drivers directly to DOL.  If a motor carrier does not have this condition in its contract with a MRO or BAT, DOL fines the carrier.

Any drivers who want to challenge the positive alcohol or drug results are entitled to a hearing.  The hearing is limited to the following issues:  whether the driver is the person who took the test; whether the carrier has a testing program that meets federal law; whether the MRO or BAT accurately followed the testing protocols; and to provide evidence that the test was a false positive.

DOL disqualifies commercial drivers who fail the drug or alcohol test.  The employer of a driver who has refused to submit to a required drug or alcohol test is permitted to notify law enforcement or his or her medical review officer or breath alcohol technician.  The disqualification remains in effect until the driver presents evidence of satisfactory participation in or completion of a drug or alcohol program certified by DSHS.  DOL reinstates the commercial driver's license once it receives a drug and alcohol assessment and evidence of satisfactory participation in, or completion of any required drug or alcohol treatment program.  (Underlining added by LED Eds.)  

REGULATING ACTIONS RELATING TO AQUATIC ANIMAL SPECIES AND AQUATIC PLANTS

CHAPTER 281 (SSB 6553)






  Effective Date:  June 13, 2002

Creates new gross misdemeanor crime in chapter 77.15 RCW addressing possessing, importing, purchasing, selling, propagating, transporting, or releasing a prohibited aquatic animal species.  

Also amends RCW 77.15.290 to add a misdemeanor crime of unlawful transportation of aquatic plants.  

AUTHORIZING COUNTIES TO DEAL WITH ABANDONED AND DERELICT VESSELS
CHAPTER 286 (ESHB 2376)






  Effective Date:  June 13, 2002

Adds a new chapter to RCW Title 79, and amends RCWs to authorize government entities to develop processes to store, strip, use, auction, sell, salvage, scrap or dispose of any abandoned derelict vessels found on or above publicly or privately owned aquatic lands within the jurisdiction of the respective state or local governmental entities.  

MAKING POST-ACCIDENT GESTURES OF SYMPATHY INADMISSIBLE IN CIVIL ACTIONS

CHAPTER 334 (SB 6429)






  Effective Date:  June 13, 2002

The Final Bill Report of this bill adding a new chapter to Title 5 RCW summarizes the act as follows:  

Statements, writings or benevolent gestures made to a person or the person’s family that express sympathy or benevolence relating to the pain, suffering or death of the person involved in an accident are inadmissible as evidence in a civil action.  A statement of fault is not made inadmissible under this provision.  

CREATING A TASK FORCE ON SERVICES FOR CRIME VICTIMS

CHAPTER 351 (SB 6763)






  Effective Date:  June 13, 2002

Adds a new section to chapter 43.31 RCW creating a task force on funding for community-based services to victims of crime.  

***********************************

Washington STATE Supreme Court
5-4 DECISION FOR STATE ON EXIGENT CIRCUMSTANCES, KNOCK-AND-ANNOUNCE ISSUES; MAJORITY OPINION AVOIDS “OPEN VIEW” QUESTION CONCERNING OFFICER LOOKING THROUGH SMALL WINDOWSILL-LEVEL GAP IN MOTEL ROOM CURTAIN
State v. Cardenas, ___ Wn.2d ___, ___ P.3d ___ (2002) [2002 WL 1040893]

Facts:  

Officers responded to a report of a just-committed armed robbery at an apartment.  The victims of the robbery had described the two suspects (one Hispanic and one white) and  their getaway car to the officers.  The victims said the car had one off-color door, maybe orange.  The officers put this information out through radio.  A security guard at a motel in town soon reported that he thought he had spotted the suspect vehicle pulling into the motel lot.  The Cardenas Court describes as follows what happened after that:  

Officer Castillo testified that he responded immediately, arriving at the motel within five minutes of the call. When he arrived, Officers Scherschligt and Stephens were standing next to a brown 1970 Pontiac LeMans with a blue door, parked in front of room 8.  According to Stephens, the hood of the car was still warm. He noticed some clothing items in the back seat that matched the description of the items taken, including what he thought might be a VCR. Two witnesses who were guests at the motel told police that the occupants of the vehicle had hurriedly entered room 3.  

Stephens, Scherschligt, and Castillo approached room 3. All of the officers were in full uniform. Stephens testified that there was a three-inch gap in the curtains. He bent his knees and put his face close to the window to look inside.  

Through the gap in the curtains Stephens saw two males, one Hispanic and one white, leaning over a bed sorting through papers, including credit cards. Officer Stephens knocked on the door but did not announce "police." Officer Scherschligt was watching through the gap in the curtains and told Stephens and Castillo that the suspects darted to the back of the room following the knock.  

Scherschligt and Stephens ran around the back of the motel where they saw Sergeant George. The back of the motel was fenced and Sergeant George said she had it covered. In addition, the window on the back of the motel room was too small to provide an escape route. Stephens and Scherschligt returned to the front entrance of room 3.  

Before the others returned, Officer Castillo had decided to enter the room. Castillo slid the window open, and he drew the curtain aside.  He looked in the window and saw both suspects but observed no weapons. Castillo then pointed his gun inside, yelled "get your hands up," and jumped through the window.  The other officers subsequently entered and Cardenas and his codefendant were arrested. 

Proceedings:  Leopoldo Cuevas Cardenas was charged with two counts of first degree robbery.  The trial court denied his motion to suppress the evidence seized from the motel room.  Cardenas was convicted of both counts.  He appealed and lost by unpublished opinion in the Court of Appeals.  The Supreme Court granted review.  

ISSUES AND RULINGS:  1)  Did the officers have probable cause to believe that the persons who had committed the strong-arm robbery at the apartment were inside the motel room?  (ANSWER:  Yes, rules the majority; the dissenting opinion does not address the probable cause question, but appears to assume that probable cause existed); 2)  Was an officer’s act of looking through the small window-sill level gap in the motel room curtain a lawful “open view” observation?  (ANSWER:  The majority opinion discusses, but does not decide, this question; the dissenting opinion would have held against “open view”); 3)  Excluding consideration of the officer’s observation through the curtain-gap, did “exigent circumstances” exist such that warrantless entry of the motel room was lawful?  (ANSWER:  Yes, rules a 5-4 majority); 4)  Did the facts justify police entry of the motel room without knocking and announcing their identity and purpose?  (ANSWER:  Yes, declares the 5-justice majority; the dissent does not address this issue.)  

Result:  Affirmance of Court of Appeals decision affirming Yakima County Superior Court convictions of Leopoldo Cuevas Cardenas for first degree robbery while armed with a deadly weapon.  

VOTING BREAKDOWN:  The majority opinion is authored by Justice Madsen and is signed by Justices Ireland, Bridge, Owens and Smith.  The dissenting opinion is authored by Justice Alexander and signed by Justices Johnson, Sanders and Chambers.  

ANALYSIS BY MAJORITY:  

1)
Probable cause
The Supreme Court majority rejects defendant’s probable cause challenge in the context of the Court’s analysis of the “exigent circumstances” question (see below).  

2)
Open view
The Cardenas majority appears to lean toward rejecting the State’s “open view” argument, but ultimately the majority declares that it need not and does not resolve this issue:  

Under the open view doctrine, if an officer detects something by using one or more of his or her senses, while lawfully present at the vantage point where those senses are used, no search has occurred.  [A]n officer has the same license to intrude as a reasonably respectful citizen.  

Although there is no case directly on point, courts have overwhelmingly found that an attempt to block a view through a window shows a reasonable expectation of privacy.  
Similarly, courts have consistently found that a defendant who fails to block the view through a window in some way does not have a reasonable expectation of privacy.  
Here, Cardenas was in a motel room in which the curtains were partially closed, leaving a three-inch gap.  However, failure to completely close the curtains is not necessarily determinative.  
The circumstances here, including the fact that the officers were required to peer through the opening on bended knees, present a close question.  However, in light of our conclusion that exigent circumstances existed without those observations, we need not decide whether the open view doctrine applies to the officers' observations.  Rather, we find that the officers' view through the window was justified by officer safety concerns.  When exigent circumstances justify a warrantless entry, police officers are not required to proceed at their peril.  Police officers are justified in taking reasonable actions to secure their safety when entering a premise under exigent circumstances.  

[Citations omitted]

3)
Exigent circumstances
The Cardenas majority explains as follows its view that the facts of the case support the State’s exigent circumstances argument:  

This court uses six factors as a guide in determining whether exigent circumstances justify a warrantless entry and search: (1) the gravity or violent nature of the offense with which the suspect is to be charged; (2) whether the suspect is reasonably believed to be armed; (3) whether there is reasonably trustworthy information that the suspect is guilty; (4) there is strong reason to believe that the suspect is on the premises; (5) a likelihood that the suspect will escape if not swiftly apprehended; and (6) the entry is made peaceably.  State v. Terrovona, 105 Wn.2d 632 (1986)  The trial court considered these factors and found that exigent circumstances justified the officers' entry.  The Court of Appeals agreed. Cardenas does not assign error to the trial court's factual findings. Therefore, they are verities on appeal.  

Specifically, the court found: (1) first degree robbery committed with a weapon is a grave offense; (2) the suspects were believed to be armed with either a knife or a gun; (3) the police had trustworthy information that the suspects had committed the crime because the men matched the description given by the victims, the car matched the description, and two witnesses saw two men run from the car in a hurry; (4) the police had strong reason to believe the suspects were inside the room because two witnesses said they saw the men from the car run inside room 3; (5) even though the danger of escape was not great, the officers reasonably believed that it was possible because the suspects darted to the back of the room when the police knocked; and (6) although the entry was not entirely peaceable, the potential for harm was fairly low.  

Cardenas argues that the court's findings of fact do not support the trial court's conclusion that a warrantless entry was justified.  He points out that Cardenas' vehicle was a 1970 Pontiac LeMans, brown with a blue door.  The victims had described the suspect vehicle as brown with possibly an orange door.  He further contends that, although there were clothing items that matched the description of those taken in the robbery and possibly a VCR, the contents of the vehicle were unremarkable.  Perhaps most importantly, Cardenas argues that the officers' observations of the two persons in the motel room cannot be considered in determining whether exigent circumstances existed because the observations were illegally obtained.  

Even assuming the validity of Cardenas' claims, the trial court's conclusion that exigent circumstances existed is nonetheless correct.  Although Cardenas does not take issue with factors (1) and (2), we agree with the trial court's conclusion that a serious felony, armed robbery, had been committed and that the officers had reason to believe the suspects may have been armed.  We also agree with the trial court that factor (3) is satisfied.  As the trial court noted in his factual findings, officers responded to the robbery scene within minutes of the incident.  The victims reported they had just been robbed by two men.  They gave a description of the items taken and the suspect vehicle.  Shortly after broadcasting that information, police received a call from the Western Motel reporting the arrival of the suspect vehicle.  While the vehicle did not have an orange door, it substantially matched the description given by the victims.  It was a large, brown American car with a different color passenger door.  Officers arrived at the motel within minutes of the report and located the vehicle.  Its hood was still warm.  The officers testified that the contents of the back seat matched the description of property taken from the victims.  Although the items taken in isolation may not have been unusual, their presence under the circumstances permits a reasonable inference that the items were the same ones taken in the earlier robbery.  Additionally, two witnesses at the motel had seen two men hurrying from the car into room 3.  

Accordingly, we find that the court's conclusion on factor (3) is supported by the court's findings.  Similarly, factor (4) is satisfied based on the findings as recited above.  

Apart from the officers' observations made through the parted curtain, there is little to support the conclusion that the suspects were likely to escape unless swiftly apprehended.  Thus, without the observations made by officers through the curtain opening, factor (5) is doubtful.  Nevertheless, it is not necessary that every factor be met to find exigent circumstances, only that the factors are sufficient to show that the officers needed to act quickly.  Finally, factor (6) is satisfied here.  Police were in full uniform and yelled, "get your hands up," placing the occupants on notice that the intruders were law enforcement officers, thus reducing the potential for violence.  Additionally, the police did not break down the door but entered through an unlocked window.  As the trial court found, the potential for harm was low.  Weighing the Terrovona factors, we conclude that exigent circumstances justified the entry in this case, even if we accept Cardenas' claims.  

[Some citations omitted]

4)
Knock-and-announce
The Cardenas majority explains as follows its view that the officers were justified in not complying with knock-and-announce requirements:  

Pursuant to RCW 10.31.040, the "knock and announce rule," police officers are required to knock, announce their identity and purpose, and wait a reasonable period to give occupants opportunity to voluntarily admit them before entering premises without permission.  

The purpose of the knock and announce statute is: (1) to reduce potential violence, which might arise from an unannounced entry, (2) to avoid unnecessary property destruction, and (3) to protect an occupant's right to privacy.  Strict compliance with the knock and announce rule is required unless the State can demonstrate that the police had "a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence."  Here the officers reasonably believed that the suspects were armed.  They were aware that the suspects had used physical force against the robbery victims, including holding a pair of scissors against one of the victim's throat.  Additionally, the officers had observed the suspects rushing toward the back of the motel room following their knock and had reason to think they may be attempting escape.  Further, some of the evidence included jewelry, money, and credit cards, which could have been easily disposed of.  Finally, the officers entered by first sliding open a window so there was no property destruction.  We agree with the trial court that compliance with RCW 10.31.040 was excused under these circumstances.  

[Citations omitted]

***********************************

BRIEF NOTE FROM THE Washington STATE Supreme Court
DRIVER ARRESTED ON WARRANT HAD “AUTOMATIC STANDING” TO CHALLENGE SEARCH OF HIS GIRLFRIEND-PASSENGER’S PURSE UNDER PARKER SEARCH-INCIDENT RULE – In State v. Jones, ___ Wn.2d ___, 45 P.3d 1062 (2002), the Washington Supreme Court rules that a driver who was arrested on a warrant had “automatic standing” and was therefore entitled to invoke the rights of his girlfriend-passenger against having her purse searched during a search of Jones’ vehicle incident to his arrest.  

Jones was arrested on a warrant after an officer stopped him for a traffic violation.  Jones’ girlfriend was a passenger.  In a search of the car incident to Jones’ arrest, an officer found a handgun in the girlfriend’s purse.  Jones admitted to owning the gun.  He was convicted of unlawful possession of a firearm.  Jones lost an appeal to the Court of Appeals challenging the search of the purse.  See entry on Court of Appeals decision in April 01 LED:12.  Now, however, the Washington Supreme Court has reversed by unanimous opinion.  

As noted above, the Washington Supreme Court allows Jones to invoke the “independent grounds” state constitutional ruling of State v. Parker, 139 Wn.2d 486 (1999) Dec 99 LED:13.  In Parker, the Washington Supreme Court held, under the Washington Constitution (article 1, section 7), that when police search a vehicle’s passenger area incident to arrest of a driver, officers generally may not search personal effects known to belong to a non-arrestee passenger, unless they can articulate safety reasons for doing so.  The Jones Court rules that the Parker rule precluded search of the girlfriend’s purse.  That is because of officer knew it was hers, and the officer had no articulable safety reason for searching her purse.  

The prosecutor argued (and the Court of Appeals had agreed) that Jones did not have standing to assert the rights of his passenger.  The Supreme Court disagrees, concluding that Jones had automatic standing to challenge the search of the purse.  The Supreme Court takes a more simplistic view of Washington’s automatic standing rule than did Division One of the Court of Appeals in State v. Kypreos, 39 P.3d 371 (Div. I, 2002) May 02 LED:20.  (Kypreos, on which a petition for review is pending in the Washington Supreme Court, is not mentioned in the Supreme Court’s Jones decision --  LED Ed. Note).  In salient part, the Jones Court explains as follows its view that defendant Jones had automatic standing to challenge the search:  

A person may rely on the automatic standing doctrine only if the challenged police action produced the evidence sought to be used against him.  To assert automatic standing a defendant (1) must be charged with an offense that involves possession as an essential element; and (2) must be in possession of the subject matter at the time of the search or seizure.  Since the charge is unlawful possession of a firearm, the first requirement of [State v. Simpson, 95 Wn.2d 170 (1980)] is satisfied in this case because possession is an essential element of the crime charged.  

As to the second requirement, possession may be actual or constructive to support a criminal charge.  A defendant has actual possession when he or she has physical custody of the item and constructive possession if he or she has dominion and control over the item.  Dominion and control means that the object may be reduced to actual possession immediately.  In this case, the Court of Appeals appropriately found that Jones had constructive possession of the purse because he exercised control over his car and the contents therein, he stored items in the purse, and he admitted that the gun in the purse belonged to him.  

[T]he premise underlying automatic standing [is] that the rule is limited to situations where a defendant faces the risk that statements made at a suppression hearing will be used against him later as impeachment evidence.  Automatic standing is not a "vehicle to collaterally attack every police search that results in a seizure of contraband or evidence of a crime."  State v. Williams, 142 Wn.2d 17 (2000) Dec. 00 LED:14  

Unlike Williams, there is a direct relationship in this case between the challenged police action and the evidence used against the defendant.  Because Jones must choose to either admit he possessed the gun to assert a privacy interest, thereby admitting the essential element in the case against him, or claim he did not possess the weapon, thereby losing his ability to challenge the search, he is entitled to assert automatic standing to challenge the search.  This case presents the "self-incrimination dilemma" we were concerned about in Simpson.  There we said: 

without automatic standing, a defendant will ordinarily be deterred from asserting a possessory interest in illegally seized evidence because of the risk that statements made at the suppression hearing will later be used to incriminate him albeit under the guise of impeachment.  For a defendant, the only solution to this dilemma is to relinquish his constitutional right to testify in his own defense.  

Accordingly, we hold that Mr. Jones was entitled to rely on automatic standing to challenge the search of Ms. Gale's purse.  

[Some citations omitted]

Result:  Reversal of Mason County Superior Court conviction of Kurt L. Jones for unlawful possession of a firearm.  

LED EDITORIAL COMMENT:  It is telling that intermediate appellate courts in this state in recent years have not been able to guess at what the Washington Supreme Court will do in any given case addressing the issue of “automatic standing.”  For instance, in the May 2002 LED at pages 20-22, we digested the Court of Appeals’ Division One decision in Kypreos, where Division One stated the following regarding that Court’s understanding of the “automatic standing” rule in Washington:  

[A]utomatic standing applies if: 1) the offense with which the defendant is charged involves possession of an essential element of the offense; 2) the defendant was in possession of the contraband at the time of the contested search or seizure; 3) the contraband bears a direct relationship to the search sought to be contested; and 4) the defendant reasonably believed he was legitimately on the premises when the search occurred.  

The Jones’ Court’s articulation of the “automatic standing” rule is controlling and grants automatic standing on a broader basis than is indicated in Kypreos.  For instance, while the Kypreos Court felt that car thieves should not get “automatic standing,” it appears that the Washington Supreme Court’s unanimous opinion in Jones would give most car thieves standing.  On the other hand, in light of the history of “automatic standing” decisions from the Washington Supreme Court, we will have to wait to see for sure if the Washington Supreme Court actually thinks a car thief has standing to challenge the search of the car he or she has stolen.  

***********************************

Washington STATE Court of Appeals

THEIN DISTINGUISHED – EVIDENCE IN CAR SUGGESTING DRIVER WAS MARIJUANA DEALER, ALONG WITH OTHER EVIDENCE, ADDS UP TO PC TO SEARCH RESIDENCE
State v. McGovern, State v. King, ___ Wn. App. ___, 45 P.3d 624 (Div. II, 2002)  

Facts and Proceedings below:  (Excerpted from Court of Appeals opinion)  

At 8 a.m. on October 10, 2000, Trooper Keith Nestor of the Washington State Patrol stopped a car for speeding.  As he walked up to the car, he saw marijuana in plain view on the front passenger seat.  He arrested the driver, Christopher Sean King.  

Nestor and another trooper searched the car incident to the arrest.  They found several baggies of consumable marijuana; two baggies of stems and leaves; a digital scale; and scissors with "pieces of marijuana on the blades."  The consumable marijuana weighed 182 grams.  

After waiving his Miranda rights, King said that he had bought the marijuana in Oregon; that he had bought more than he needed for his own use; and that he was intending to sell some.  He said that he was on his way from home to work, and he denied growing marijuana at home.  After exercising his right not to consent to a search of his home, he volunteered, according the troopers, that "there's stuff there that I don't want you to find."  A moment later, he added that the "stuff" was a single gun that he had recently received from a relative and had not yet "registered."  He was "concerned . . . that his wife not be involved in this situation," for "she had nothing to do with this."  

At 2 p.m. on October 10, Detective Grall of the Washington State Patrol telephoned a magistrate and requested a warrant to search King's home.  After stating the above facts under oath, he added that in his experience a person who sells marijuana often keeps the drug and associated paraphernalia at his or her residence; that such a person can use scissors to prune marijuana plants; and that the distance from King's residence to where King was stopped is about twelve miles.  Noting that "[t]he issue here is really is there a nexus from his vehicle where the marijuana was found to his home[,]" the magistrate issued the warrant.  

At about 5:00 p.m. on October 10, officers executed the warrant.  They found eight growing marijuana plants, ten harvested plants that were drying, and some gardening pots in which marijuana "stumps" were planted.  

On November 6, 2000, the State charged King with unlawfully manufacturing the marijuana found at the house.  It also charged his wife, Lorena McGovern, with that crime.  No other charges are in issue here.  

On November 11, 2000, King and McGovern moved to suppress the marijuana found at the house.  Relying on State v. Thein, 138 Wn. 2d 133 (1999) Aug 99 LED:15, they argued that the facts did not show "a 'reasonable nexus' . . . between the place to be searched and the alleged illegal activity."  
On January 31, 2001, the trial court granted the motion to suppress.  It held that "[t]here was no sufficient basis in fact set forth in Detective Grall's statement from which to conclude that unlawful activity would likely be found at the place to be searched."  It denied the State's motion for reconsideration, and the State filed this appeal.  

ISSUE AND RULING:  Did the following facts – 1) discovery of a substantial quantity of marijuana and paraphernalia in King’s car, and 2) King’s admissions and inconsistent statements following that discovery – add up to probable cause to search his residence?   (ANSWER:  Yes)

Result:  Reversal of Jefferson County Superior Court suppression order; remand for prosecution of Christopher King and Lorena McGovern for manufacturing marijuana.  

ANALYSIS:  (Excerpted from Court of Appeals opinion)  

The Fourth Amendment requires that a search warrant issue only upon probable cause.  For purposes of review, probable cause to search exists when the application for a search warrant contains facts and circumstances from which a reasonable person could infer that criminal activity is probably occurring, and that evidence of such activity will probably be found at the place to be searched when the search occurs.  In other words, probable cause to search requires (1) a nexus between criminal activity and the item to be seized, and (2) a nexus between the item to be seized and the place to be searched.  

The second nexus is the one at issue here.  It cannot be met merely by showing that a drug dealer lives at a particular residence and that drug dealers commonly cache drugs where they live.  It can be met by showing not only that a drug dealer lives at a particular residence and that drug dealers commonly cache drugs where they live, but also "additional facts" from which to reasonably infer that this drug dealer probably keeps drugs at his or her residence.  

In this case, Krall's affidavit clearly showed probable cause to believe (1) King was selling marijuana and (2) King lived at his residence.  The question is whether Krall's affidavit shows enough additional facts to establish the required nexus between King's criminal activity and his residence.  The question is close, and we are not surprised that the magistrate and the trial judge reached different conclusions.  For the reasons that follow, we side with the magistrate.  

When King was stopped, he told the troopers that he had just left home to go to work; that he lived about twelve miles away; and that he had bought the marijuana in Oregon.  Clearly then, he had been at his residence after buying the marijuana but before being stopped.  

When King was stopped, he told the officers that he had bought too much marijuana for personal use.  He had 182 grams with him, which is equivalent to 6.4 ounces, .4 of a pound, or .182 of a kilogram.  That is not an extraordinarily large amount, and the magistrate was entitled to believe he had more elsewhere.  

When King was stopped, he was asked if he would consent to a search of his residence.  He said no but then volunteered, "[T]here's stuff there that I don't want you to find."  Although the magistrate could not consider his refusal to consent, [COURT’S FOOTNOTE:  King had the right to refuse consent, and his exercise of that right may not be used to establish probable cause] the magistrate could consider his volunteered statement; combine that statement with all the other facts and circumstances (including, as a factor not sufficient by itself, the generalization that drug dealers commonly cache drugs where they live); and infer that King probably had marijuana at his house.  

King and McGovern argue that even though King said that he had "stuff" at his house, he also said the "stuff" was a gun; thus, the first statement does not tend to show that King probably had marijuana at his house.  Their necessary premise is that the magistrate could not credit the first statement without also crediting the second statement.  That premise, however, is flawed.  The magistrate had both the right and the duty to assess and weigh the various statements.  In doing that, he was entitled to observe that the first statement (about "stuff" being in the house) was against King's interest.  He was entitled to observe that the second statement (about the "stuff" being a gun) was self-serving to the extent it caused the first statement not to include marijuana.  He was entitled to observe that the word "stuff" does not usually refer to a single gun.  Thus, he was also entitled to credit the first statement without also crediting the second; to take the first statement in conjunction with all the other circumstances; and to infer that King probably had marijuana in his house.  

COMMUNITY CARETAKING FUNCTION JUSTIFIED DETAINING 12-YEAR-OLD LONG ENOUGH TO CALL HIS MOTHER; FRISK BEFORE TRANSPORT WAS REASONABLE
State v. Acrey, 110 Wn. App. 769 (Div. I, 2002)

Facts and Proceedings below:  (Excerpted from Court of Appeals opinion)

Around 12:40 in the morning of September 18, 2000, several Renton police officers responded to a 911 call reporting juveniles fighting near the 900 block of Rainier Avenue.  They spotted five young boys, including Acrey, and stopped them to see if they had been fighting.  The boys denied fighting and said that they had just been "playing around."  

The officers concluded there had been no fight and no one was injured.  They had the boys sit on the sidewalk and requested their names and telephone numbers.  Acrey gave a false name, but gave his correct number.  Wilkinson telephoned Acrey's mother, who gave him her son's correct name and asked Wilkinson to bring her son home because she did not have a car.  

Honoring the mother's request, Wilkinson instructed Officer Gould to drive Acrey home.  Before placing Acrey into his patrol car, Gould did a standard patdown for weapons, and felt an object in Acrey's pantleg.  Acrey claimed the object was cash, but it did not feel like cash to Gould.  Because he could not tell what it was, Gould decided to remove it to verify it was not a weapon.  Gould pulled on a rubber band wrapped around Acrey's ankle.  Cash and two baggies of marijuana fell from Acrey's pantleg.  Gould found more marijuana and cash, as well as cocaine, during a search incident to Acrey's arrest.  

The State charged Acrey with possession of cocaine and possession of less than 40 grams of marijuana.  Acrey moved to suppress, arguing the seizure and search were unlawful.  The juvenile court found that the officers had reasonable suspicion to stop Acrey to investigate a fight, and had lawful grounds to extend the stop as part of their community caretaking functions.  The court also ruled that Gould was entitled to frisk Acrey for safety reasons, and that removing the object felt in his pantleg was within the proper scope of that frisk.  The court admitted the evidence and Acrey was adjudicated guilty.  
ISSUE AND RULING:  Do the facts of this case come within the “community caretaking function” that justifies police intrusions on liberty and/or privacy to carry out a reasonable non-investigative purpose?  (ANSWER:  Yes)  

Result:  Affirmance of King County Superior Court’s juvenile adjudication of Adam Lamour Acrey for possession of cocaine and possession of less than 40 grams of marijuana.  

ANALYSIS:  (Excerpted from Court of Appeals opinion)  

Under Terry v. Ohio, an officer may briefly stop a person to investigate a possible crime.  A Terry detention is limited in scope and duration to fulfilling the investigative purpose of the stop.  Once the officer confirms no crime was committed, he must end the stop unless additional suspicion arises.  Acrey concedes that his initial stop was valid under Terry.  He argues, however, that once the officers confirmed he was not involved in a crime, they were required to release him.  

But local police have multiple responsibilities, only one of which is the enforcement of criminal law.  Many people look to the police to assist them in a variety of circumstances beyond the realm of law enforcement, "including delivering emergency messages, giving directions, searching for lost children, assisting stranded motorists, and rendering first aid."  In this case, once the officers determined that no crime had been committed, their focus shifted from law enforcement to ensuring the welfare of Acrey and his young friends.  The narrow question presented here is whether the officers' community caretaking functions allowed them to detain Acrey long enough to call his mother.  

The community caretaking function is a recognized exception to the warrant requirement.  It is totally divorced from a criminal investigation.  In performing this function, an officer may approach, detain, and question a person under circumstances that may require the officer to provide aid or assistance.  Because the officer's purpose is not criminal investigation, courts do not use traditional warrant-based analysis to evaluate police conduct in the community caretaking scenario.  Instead, courts use a balancing test that focuses on reasonableness:  

Under a routine check on safety, "[w]hether an encounter made for noncriminal noninvestigatory purposes is reasonable depends on a balancing of the individual's interest in freedom from police interference against the public's interest in having the police perform a 'community caretaking function.'"  

[The Acrey Court is quoting here from State v. Kinzy, 141 Wn.2d 373, 387 (2000) Sept 00 LED:07 – LED Ed.]  

Courts must "cautiously apply the community caretaking function exception because of the potential for abuse."  Once the community caretaking function applies, police officers may conduct a non-criminal investigation so long as it is necessary and strictly relevant to the community caretaking task at hand.  

In this case, we must balance the State's significant interest in protecting a child against the child's significant interest in moving free of police intrusion.  Raising child welfare concerns were the facts that Acrey was a 12-year-old boy, out after midnight on a weeknight without adult supervision, in an isolated area with no residences or open businesses.  Most notably, the officers had stopped Acrey to conduct a criminal investigation in response to a citizen 911 call.  Thus, there was reason for heightened concern that the boys may be engaging in conduct that, while not criminal, could bring harm to themselves or others.  The record indicates that the time required for the officer to reach Acrey's mother was no more than a matter of minutes.  The officers' conduct seems entirely reasonable.  

Acrey argues that State v. Kinzy prohibited the detention that occurred in this case. In that case, 16-year-old Kinzy was walking on the sidewalk of a downtown Seattle street at about 10 p.m. on a week night.  A police officer stopped her because of the hour, and because she looked younger than 16 and was with an adult male the officer knew to be involved with narcotics.  When Kinzy tried to walk away, the officer physically detained her.  A later search revealed cocaine.  After carefully balancing the officers' concerns for Kinzy's welfare against Kinzy's right to be free from government intrusion, our Supreme Court concluded that the officer could approach and question Kinzy to see if she needed help.  The court held, however, that Kinzy's interest in freedom of movement outweighed the State's interest in child welfare protection, and physically detaining her therefore fell outside the community caretaking function exception to the warrant requirement.  

Kinzy teaches that we must examine the particular facts of each police encounter to determine whether the officers acted reasonably under the circumstances.  Here, several important facts tip the scales in favor of briefly detaining Acrey while officers called his mother: Acrey was younger than Kinzy, and the hour much later; Acrey was in an isolated area unaccompanied by an adult; and most important, the officers had initially detained Acrey to investigate a possible crime.  The fact that a 911 call had been placed raised at least some degree of concern for Acrey's well-being, regardless of whether there was any criminal activity; the next person to notice the boys "playing around" might have responded with something less benign than a 911 call.  Perhaps most important, the fact that Acrey had been legitimately detained in a Terry stop meant that there was merely a momentary additional intrusion for community caretaking purposes.  

We also emphasize that the officers' purpose in detaining Acrey was to confer with his mother.  In Kinzy, the court suspected the officer was actually enforcing a de facto curfew law, thereby abusing the community caretaking function.  One reason juvenile curfew laws are disfavored is because they tend to interfere with parents' rights to choose whether to allow their children out at night.  Here, the officers explicitly deferred that decision to Acrey's mother.  Thus, this brief seizure served the additional purpose of advancing a mother's right to direct her child's upbringing.  

In determining the reasonableness of a governmental intrusion, courts consider the totality of the circumstances, balancing the character of the intrusion and its justification against the individual's right to personal autonomy.  Considering those competing interests, we conclude that the State's interest in protecting Acrey outweighed Acrey's interest in moving freely for the brief time it took the officers to call his mother.  The brief extension of what had been a valid Terry stop occurred in a lawful exercise of the officers' community caretaking duties.  

Acrey does not dispute that once his mother requested the officers' assistance in bringing him home, their community caretaking duties required them to comply with her request.  Acrey also does not dispute that Gould was justified in patting him down before placing him into his  patrol car for his safety.  Acrey is correct.  An officer is entitled to frisk for weapons before placing an individual in his patrol car.  Once the frisk revealed an unidentified object, safety concerns allowed Gould to take the steps necessary to assure himself that the object was not a weapon.  The detention and search that followed were reasonable under the Fourth Amendment.  

[Some citations and footnotes omitted]  

OFFICER HAD PROBABLE CAUSE TO ARREST FOR DUI BASED ON TOTALITY OF CIRCUMSTANCES; ALSO, OFFICER’S QUESTIONING OF SUSPECT DURING STOP WAS NOT CUSTODIAL, AND HENCE Miranda WARNINGS WERE NOT REQUIRED

State v. Staudenmaier, 110 Wn. App. 841 (Div. III, 2002)

Facts and Proceedings below:  (Excerpted from Court of Appeals decision)  

Officer Tony Locati of the City of College Place Police Department clocked Jeffrey Staudenmaier driving 37 mph in a 25-mph zone.  Officer Locati stopped Mr. Staudenmaier. Mr. Staudenmaier appropriately and smoothly stopped his car.  

Officer Locati approached Mr. Staudenmaier.  And as he did he smelled a strong odor of alcohol on his breath.  Mr. Staudenmaier's eyes were also watery and bloodshot.  Officer Locati asked if he had been drinking.  Mr. Staudenmaier said he had had five or six beers.  Officer Locati then directed Mr. Staudenmaier to perform some field sobriety tests.  

Mr. Staudenmaier performed four tests--the balance test, the finger-to-nose test, the one-leg-stand test, and the walk-and-turn test.  Mr. Staudenmaier passed the balance test but failed the finger-to-nose test.  He put his finger on his upper lip and swayed two to three inches during the test.  Officer Locati made Mr. Staudenmaier perform the one-leg-stand test twice.  The first time he used his arms for balance.  The next time he leaned to one side and put his foot down for balance.  Mr. Staudenmaier failed to touch heel-to-toe on several steps during the walk-and-turn test.  

A backup officer then asked Mr. Staudenmaier, out of Officer Locati's presence, whether he felt affected by what he had drank.  Mr. Staudenmaier responded, "a little bit but not much."  Officer Locati arrested Mr. Staudenmaier for driving under the influence (DUI).  Mr. Staudenmaier later took a breath test that registered his breath alcohol concentration at 0.137 and 0.129.  

Mr. Staudenmaier moved to dismiss.  He argued that Officer Locati lacked probable cause to arrest him for DUI.  He also moved to suppress his statement to the backup officer that he felt affected by alcohol.  The municipal court judge denied his motions.  The jury convicted Mr. Staudenmaier of DUI.  

He appealed to superior court. The court affirmed his conviction.
ISSUES AND RULINGS:  1) Did the officer have probable cause to arrest Staudenmaier for DUI?  (ANSWER:  Yes); 2) Were Miranda warnings necessary due to the length of time Staudenmaier was in custody or due to the fact that officers had already developed probable cause to arrest him before they asked him if he felt affected by his admitted alcohol consumption?   (ANSWER:  No, regardless of the point when PC developed, there was no “custody” that was the functional equivalent of a “formal arrest” at the time of the on-the-scene questioning).  

Result:  Affirmance of Walla Walla County Superior Court decision upholding the Municipal Court DUI conviction of Jeffrey D. Staudenmaier.  

ANALYSIS:  (Excerpted from Court of Appeals opinion)  

1)
Probable cause to arrest
Probable cause to make an arrest requires sufficient facts and circumstances to justify a reasonable belief that an offense has been committed.  It need not, however, be sufficient to convict.  The probable cause determination is not governed by a "mechanical rule."  Instead, we consider "the total facts of each case, viewed in a practical, nontechnical manner."  

Here, Officer Locati needed to have a reasonable belief that Mr. Staudenmaier was driving under the influence of alcohol to arrest him.  And he did.  Mr. Staudenmaier's breath smelled strongly of alcohol.  His eyes were watery and bloodshot.  And Mr. Staudenmaier told Officer Locati that he had drank five to six beers.  

Mr. Staudenmaier takes issue with Officer Locati's evaluation of his performance during the field sobriety tests.  But even were we to view the evidence in a light most favorable to Mr. Staudenmaier (which we are not required to do), the record here shows that he clearly passed only one test and performed, at best, marginally on the other three.  Officer Locati had then a reasonably well-founded belief that Mr. Staudenmaier was driving under the influence of alcohol.  [COURT’S FOOTNOTE:  See State v. Smith, 130 Wn.2d 215 (1996) (defendant nearly collided with another car, smelled of alcohol, lacked finger dexterity, and failed several field sobriety tests); Gillenwater, 96 Wn. App. at 670-71 (defendant was in an accident caused by another person; defendant smelled of alcohol, cooler of beer and three open beer cans found in defendant's car); O'Neill v. Dep't of Licensing, 62 Wn. App. 112 (1991) (defendant crashed his car, smelled of alcohol, had watery, bloodshot eyes, and slurred speech); Griffith, 61 Wn. App. at 39 (defendant performed several field sobriety tests, and had slurred voice, watery, bloodshot eyes, and smelled of alcohol).]  

Mr. Staudenmaier argues that he should have passed the balance test because the National Highway Traffic Safety Administration standards allow the person being tested to hold his or her arms anywhere up to 45 degrees from his or her body.  But, no Washington case law, statute, or administrative code adopts those standards.  Mr. Staudenmaier also emphasizes that Officer Locati noticed no erratic driving.  But erratic driving is not required to show driving under the influence.  

Mr. Staudenmaier reviews a number of cases and attempts to set a formula for facts necessary to show probable cause, for example: smelling alcohol plus erratic driving plus poor dexterity equals probable cause.  He then attempts to show how various vital facts relied upon by other courts are missing from the present case.  But there is no "mechanical rule" for establishing probable cause.  And we will not set one here.  We look instead at the facts of each case.  And the facts of this case support Officer Locati's determination of probable cause to arrest Mr. Staudenmaier for DUI.  

2)
Miranda and custody
A suspect is in custody, and therefore entitled to receive Miranda warnings, when the suspect's freedom of action is curtailed to a degree associated with formal arrest  Temporary detainment following a routine traffic stop does not constitute custody for purposes of Miranda -- regardless of the seriousness of the potential traffic charge.  

Mr. Staudenmaier argues that he was in custody before the backup officer questioned him. He relies upon State v. D.R., 84 Wn. App. 832 (Div. III, 1997) May 97 LED:10.  There, this court held that a 14-year-old junior high school student was in custody when police questioned him in the school principal's office and did not tell him that he was free to leave.  Mr. Staudenmaier is not 14 and was not sent to the principal's office for interrogation.  

State v. Ferguson is more on point.  [State v. Ferguson, 76 Wn. App. 560 (Div. I. 1995) May 95 LED:10.]  There, Mr. Ferguson was involved in a car accident.  An off-duty sheriff's deputy arrived at the scene.  The deputy asked him if he had been drinking.  Mr. Ferguson said he had.  A Washington State Patrol trooper arrived approximately 30 minutes later and was informed of the deputy's suspicions.  The trooper then asked Mr. Ferguson if he had been drinking.  And he again responded that he had.  Mr. Ferguson was arrested for vehicular homicide.  The deputy testified that Mr. Ferguson was not free to leave the scene of the accident.  

The court held that Mr. Ferguson was not in custody for purposes of Miranda when he was questioned by either law enforcement officer.  The court noted that the questioning occurred in public.  And that the questions were brief, straightforward, and nondeceptive.  

Here, Mr. Staudenmaier was standing near his car when the backup officer asked him whether he felt affected by the alcohol he had drank.  Mr. Staudenmaier was not free to leave.  But his freedom was not curtailed to the degree normally associated with formal arrest.  

Mr. Staudenmaier argues that the probable cause determination should be influenced by the fact that Officer Locati believed he had probable cause to arrest before the questioning by the backup officer.  One can be arrested with or without probable cause -- the presence of probable cause determines whether the arrest is lawful, not whether there was in fact an arrest.  Probable cause is not then relevant to the custody question.  

Mr. Staudenmaier also argues that he was detained for over 15 minutes -- longer than the general traffic stop.  And while that may be true, the defendant in Ferguson was forced to remain at the scene for more than 30 minutes.  

[Some citations and footnotes omitted]

BROTHER’S CONSENT TO SEARCH LOCKED ROOM VALID
State v. Floreck, ___ Wn. App. ___, 43 P.3d 1264 (Div. II, 2002)

Facts and Proceedings below:  

Police obtained warrants to search Jeffrey Floreck’s home and truck in relation to a series of storage-unit burglaries.  Officers also obtained consent from Jeffrey’s brother, Brady, to search Brady’s house for evidence of the burglary-thefts.  

Brady is a quadriplegic.  Brady had permitted Jeffrey to use a room in a part of his house that was difficult for Brady to access.  Brady did not know that Jeffrey had put a lock on that room, and Brady had not given Jeffrey permission to use the room to the exclusion of Brady’s access.  Brady told police that they could cut off the lock and search the room.  

Officers found stolen property in the consent search of the room (as well as in the warrant searches).  Prior to his trial on multiple counts of burglary and possession of stolen property, Jeffrey moved to suppress the evidence seized in the consent search.  The trial court denied his challenge, and he was convicted by a jury.  

ISSUE AND RULING:  Did Brady have authority to consent to the search of the locked room in his own residence?   (ANSWER:  Yes)

Result:  Although upholding the Thurston County Superior Court’s denials of defendant’s suppression motion, the Court reverses the burglary of convictions (on multiple counts) of Jeffrey Floreck on evidence-law grounds not addressed in this LED entry.  

ANALYSIS:  (Excerpted from Court of Appeals opinion)  

A warrantless search is valid if a person with authority consents to it.  

The trial court found that Brady had either exclusive control or common authority over the locked room in his house.  Common authority is the "mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right[.]".  The common authority doctrine also requires that Floreck assumed the risk that Brady might allow a search.  [COURT’S FOOTNOTE:  Cases like this one, in which only one cohabitant is present and consents, differ from cases in which both cohabitants are present, but only one consents.  In the latter type of case, the consent may be valid only as to the consenting cohabitant, State v. Walker, 136 Wn.2d 678 (1988) Jan 99 LED:03; or the court may focus on whether the consent allowed police into an area where visitors are customarily received, like the living room, or a more private area, like the bedroom.  State v. Hoggatt, 108 Wn. App. 257 (2001) Nov 01 LED:08.]  

Although Brady, a quadriplegic, had difficulty getting to all parts of the house, there is no evidence that he withdrew his right to do so.  He expressed surprise that Floreck had put a lock on the door.  And he asked the police to cut the lock.  

Moreover, Floreck and Brady had no understanding that Floreck could lock and use the room with some degree of privacy.  Without this, Floreck assumed the risk that Brady would allow the room to be searched.  Floreck simply put a lock on the room without Brady's consent or permission.  This is not sufficient to show that Brady gave up control of the room.  And if Brady still had control of the room, Floreck assumed the risk that Brady would consent to its search.  

Finally, Floreck points to Ferrier's holding that when officers ask for consent to search, they must advise the person that he may refuse.  State v. Ferrier, 136 Wn.2d 103, 115, 960 P.2d 927 (1998) Oct 98 LED:02.  But while Floreck is correct about the law, Ferrier is not controlling here.  Brady consented to the search, and the relevant inquiry is whether his consent was valid.  Floreck cannot claim Brady's rights for him.  Brady does not assert that his privacy was violated or that his consent was invalid.  

In conclusion, the search of Brady's locked room was legal and the court did not err in denying Floreck's motion to suppress.  We affirm the suppression hearing findings and conclusions but reverse and remand for new trial because the court erred in admitting [a witness’s] taped statement.  

[Some citations omitted]

**********************************

BRIEF NOTE FROM THE WASHINGTON STATE COURT OF APPEALS

OFFICER’S STOP OF VEHICLE TO CHECK UNREADABLE “TRIP PERMIT” NOT JUSTIFIED –In State v. Byrd, 110 Wn. App. 259 (Div. I, 2002), the Court of Appeals reverses a cocaine-possession conviction where a law enforcement officer stopped a vehicle solely to read a "trip permit” taped in the rear window of the vehicle.  

During hours of dark, a Seattle police officer checked the registration on a vehicle with a “trip permit” in the rear window.  She learned that the car’s registration was expired.  The print on the “trip permit” was too small to read except from up close.  She decided to stop the vehicle to determine if the “trip permit” was valid.  

After stopping the vehicle, the officer saw that passenger Byrd was not wearing a seat belt.  A computer check revealed an arrest warrant on Byrd.  In a search incident to Byrd’s arrest, the officer found cocaine.  

The trial court ruled that a vehicle stop merely to read the small print on a “trip permit” is valid.  However, on appeal, the prosecutor necessarily had to concede that a stop for this purpose is not justified because a vehicle stop must generally be based on objective, articulable suspicion of a crime or a traffic violation.  The prosecutor instead argued on appeal that the stop was independently justified by the “fact” that the driver’s side window was obscured by plastic, but the Court of Appeals rejects this argument, finding insufficient evidence in the record that the officer saw the obscuring plastic before she made the stop.  

Result:  Reversal of King County Superior Court conviction of Michael Byrd for possession of cocaine.  

***********************************

ORDER FORMS FOR SELECTED RCW PROVISIONS
Order forms for 2001 selected RCW provisions of interest to law enforcement are available on the Criminal Justice Training Commission website on the “Professional Development” page.  The direct link to the order form is [http://www.wa.gov/cjt/forms/rcwform.txt].  

***********************************

INTERNET ACCESS TO COURT RULES & DECISIONS, TO RCW’S, AND TO WAC RULES

The Washington Office of the Administrator for the Courts maintains a web site with appellate court information, including recent court opinions by the Court of Appeals and State Supreme Court.  The address is [http//:www.courts.wa.gov/].  Decisions issued in the preceding 90 days may be accessed by entering search terms, and decisions issued in the preceding 14 days may be more simply accessed through a separate link clearly designated.  A new website at [http://legalwa.org/] includes Washington State Supreme Court opinion from 1969 to the present.  It also includes links to the full text of the RCW, WAC, and 70 Washington city and county municipal codes.  Washington Rules of Court (including rules for appellate courts, superior courts, and courts of limited jurisdiction) are accessible via links on the Courts’ website or by going directly to [http://www.courts.wa.gov/rules].  

Many United States Supreme Court opinions can be accessed at [http://supct.law.cornell.edu/supct].  This web site contains all U.S. Supreme Court opinions issued since 1990 and many significant opinions of the Court issued before 1990.  

Easy access to relatively current Washington state agency administrative rules (including DOL rules in Title 308 WAC, WSP equipment rules at Title 204 WAC and State Toxicologist rules at WAC 448-15), as well as all  RCW's current through January 2002, is at [http://slc.leg.wa.gov/].  Information about bills filed in 2002 Washington Legislature is at the same address -- look under “Washington State Legislature,” “bill info,” “house bill information/senate bill information,” and use bill numbers to access information.  Access to the “Washington State Register” for the most recent WAC amendments is at [http://slc.leg.wa.gov/wsr/register.htm].  In addition, a wide range of state government information can be accessed at [http://access.wa.gov].  The address for the Criminal Justice Training Commission's web site is [http://www.cjtc.state.wa.us], while the address for the Attorney General's Office web site is [http://www/wa/ago].  

***********************************

The Law Enforcement Digest is co-edited by Senior Counsel John Wasberg and Assistant Attorney General Shannon Inglis, both of the Washington Attorney General’s Office.  Questions and comments regarding the content of the LED should be directed to Mr. Wasberg at (206) 464-6039; Fax (206) 587-4290; E Mail [johnw1@atg.wa.gov].  Questions regarding the distribution list or delivery of the LED should be directed to Darlene Tangedahl of the Criminal Justice Training Commission (CJTC) at (206) 835-7337; Fax (206) 439-3752; E mail [dtangedahl@cjtc.state.wa.us].  LED editorial commentary and analysis of statutes and court decisions express the thinking of the writers and do not necessarily reflect the views of the Office of the Attorney General or the CJTC.  The LED is published as a research source only.  The LED does not purport to furnish legal advice.  LED’s from January 1992 forward are available via a link on the Commission’s Internet Home Page at: [http://www.cjtc.state.wa.us].  
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