LAW ENFORCEMENT DI GEST
SUMVARI ES/ SUBJECT MATTER | NDEX:

| NTRODUCTORY NOTE:

The follow ng cunulative LED Subject Matter Index covers five
years of LED s from January, 1989, to Decenber, 1993. Thi s
cumul ative index was constructed primarily by nerging periodic
subject matter indexes which appeared in the LED s for Decenber
1989, 1990, 1991, 1992 and 1993. For all topical headi ngs we have
fully merged the prior indexes by setting out in roughly
chronol ogi cal order all case descriptions which have appeared
under that heading in the prior subject matter indexes. |In 1989,
we published a cunul ative LED Subject Matter |ndex covering LED s
from January 1979 through Decenber 1988.
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ABORTI ON
M ssouri statute on abortion survives constitutional

attack. Webster v. Reproductive Health Services, 492
U S 490 (1989) Nov. "89:04

AVERI CANS W TH DI SABI LI TI ES ACT

Notice regarding Americans Wth Disabilities Act. Jan.
'92: 20

APPEAL RI GHTS
Flight fromjurisdiction while appeal pending nay waive

right of appeal. State v. Rosal es-CGonzales, 59 W.
App. 583 (Div. IIl, 1990) Cct. "91:18

ARREST, STOP & FRI SK

Eyew t ness st at enent and at t endant ci rcunst ances
justified investigatory stop. State v. Otiz, 52 W.
App. 523 (Div. |, 1988) Feb. '89:13

Taking 1D was "Terry stop,” but later arrest on warrant
was not tainted. State v. Dudas, 52 Wi. App. 832 (Div.
|, 1988) March ' 89:06

Court finds unlawful seizure where officer ordered

passenger to "get back" in car. State v. Mennegar, 53
Wh. App. 257 (Div. 1, 1989) April "89:009. [ See entry
below regarding reversal by State Suprenme Court in
Mennagar . |



"Reasonabl e suspicion,” not drug courier profile,
justifies investigative stop. US. v. Sokolow 490
U S 1 (1989) June '89:08

Panel rules 2-1 that authority to search "incident to
arrest” is limted to custodial arrests, and that an
officer's intention to "cite and release" precludes
treating a detention as a custodial arrest; dicta
i ndi cates that RCW 10. 31.100(3) does not give autonmatic

authority to make a custodial arrest. State .
Stortroen, 53 Wh. App. 654 (Dv. |, 1989) August

"89:14. [Conpare with entry below regarding the State
Suprenme Court ruling in State v. Reding, 119 W.2d 685
(1992) Dec. '92:17]

Oficers' use of drawmn guns and “"felony stop"
procedures to detain and investigate possible burglars
upheld on totality of the circunstances. State .

Belieu (and Blount), 112 Wh.2d 587 (1989) Sept. "89:17

Activating enmergency lights is "stop;" stop of vehicle
not justified nmerely by observation of notionlessness
at stop sign. State v. DeArnman, 54 Wh. App. 621 (Div.
I, 1989) Nov. '89:19

Suspect's furtive gesture to pocket during Terry stop
justifies "frisk" of pocket for evidence, not just for
weapons. State v. Pimntel, 55 Wh. App. 569 (Div. 111,
1989) Jan. "90:08

Field contact and request for identification not a
"seizure"; later warrantless entry of apartnent to
arrest suspected robbers justified wunder exigent
circunstances. State v. Machado, 54 Wh. App. 771 (Div.
1, 1989) Feb. '90:10

Right to resist unlawful arrest Ilimted; "lawfull
arresting” phrase in "resisting” ordinance not void fo
vagueness. Seattle v. Cadigan, 55 Wi. App. 30 (Div. |
1989) Feb. '90:19

y
r

Protective custody for nentally disturbed person
justified. State v. Mason, 56 Wh. App. 93 (Div. 111,
1989) March '90: 10

Booking inventory search of purse following arrest on

warrant with $25 bail provision invalidated because
officers failed to give arrestee an opportunity to post
bai | . State v. Goria Smth, 56 Wi. App. 145 (Dv.

11, 1989) March "90:12



Terry stop standard of "reasonable suspicion" sane
under state and federal constitutions. State v. Baro,

55 Wh. App. 443 (Div. |, 1989) March '90: 19

Custodial arrest not per se lawful in arrest for
driving without valid license. State v. Watson, 56 W.
App. 665 (Div. I, 1990) April '90:07

"Fellow officer” rule justifies arrest; arresting
officer need not testify. State v. Alvarado, 56 W.
App. 454 (Div. |, 1989) April "90:14

Flight from Terry stop constitutes "obstructing."
State v. Hudson, 56 Wh. App. 490 (Div. 1, 1990) April
"90: 16

"Protective sweep” of residence ok if supported by
i ndividualized "reasonable suspicion" of danger.
Maryl and v. Buie, 494 U S. 325 (1990) May ' 90: 02

Mot or vehicle trunk checks in "high risk felony stops”
-- what are the limts? May '90:04

Oficer lawfully requested drivers' license from
vehicle passenger followwing DW investigation of
driver. "Community caretaking function" justifies
asking potential sub driver for |Iicense. State .

Mennegar, 114 Wh. 2d 304 (1990) May '90:12; June '"90:08

Wall et search for ID during Terry stop for suspected

drug activity held unlawful. State v. Biegel, 57 W.
App. 192 (Div. |11, 1990) June '90: 14

Cust odi al arrest, i mpoundnent of car driven by
unlicensed driver invalidated. State v. Barajas, 57
Wi, App. 556 (Div. III, 1990) July "90: 05

Fourth Amendment -- anonynous tip provides reasonable

suspicion for lawful Terry stop. Alabama v. Wite, 496
U S 325 (1990) Aug. "90:07

Frisk, questioning without Mranda warnings in Terry
stop held to be |awful. State v. WIKkinson, 56
App. 812 (Div. |, 1990) Cct. "90:03

Absent prior police msconduct, drugs abandoned as
pol i ce approach seizable. State v. Witaker, 58 W.
App. 851 (Div. |, 1990) Nov. "90:07

Second- hand tel ephonic report of recent theft justifies
Terry stop. State v. Conner, 58 Wh. App. 90 (Div. I,




1990) Nov. '90:16

Search is justified under "incident to arrest” rule if
PC for custodial arrest is present, despite |ack of
formal arrest and officer's lack of subjective intent
to nmake arrest. State v. Brantigan, 59 Wh. App. 481
(Div. 1, 1990) Feb. "91:05 (See also April '91:19 note
re: Brantigan)

Conmunity caretaking function rationale does not
justify seizure, ID request. State v. Mrkgraf, 59 W.
App. 509 (Div. II1, 1990) Feb. "91:07

Transport of suspect to station wunlawful as not
supported by probable cause. State v. Lewis, 59 W.
App. 834 (Div. 11, 1990) April "91:09

Facts do not add up to PC justifying custodial arrest
of traffic violator. State v. Tarica, 59 Wi. App. 368
(Div. 1, 1990) May '91:12

I nvestigatory stops of non-residents at Lakeshore
Village Apartnents uphel d. State v. Little, 116 W. 2d
488 (1991), State v. dover, 116 Wi.2d 509 (1991) June
' 91: 09

Chasing fleeing suspect is not "seizure" unless he
submts to show of authority. California v. Hodari D.,
113 L. Ed.2d 690 (1991) July '91:01

Fol | owi ng suspect wthout show of authority is not
seizure. State v. Toney, 60 Wh. App. 804 (Div. 1,1991)
July '91: 04

Custodial arrest for driving while suspended or revoked

is per se l|lawful. State v. Quintero-Quintero, 60 W.
App. 902 (Div. II1, 1991) July "91:06
Custodial arrest for driving without a |icense not

justified. State v. Feller, 60 Wi. App. 678 (Dv. 111,
1991) July '91:08

Frisk justified by hostile, nervous behavior of person
who approached officer even though officer had no
articulable suspicion that person had conmtted a
crine. State v. Hall, 60 Wh. App. 645 (Div. 1, 1991)
July '91:11

48-hour rule established for probable cause hearing
following warrantless arrest. Ri verside County,
California v. MlLaughlin, 114 L.Ed.2d 49 (1991) Aug.




'91:16

Asking seated bus passenger for consent to search his
| uggage is not per se a "seizure." Florida v. Bosti ck,
115 L. Ed. 2d 389 (1991) Sept. '91:06

Oficer's request for consent to search vehicle after

deciding not to cite driver held unlawf ul. State v.
Tijerina, 61 Wh. App. 626 (Div. Il1l, 1991) Cct. "91:12
Article: "Pretext Arrest -- |Is There A Well-Defined

Legal Doctrine?" Dec. '91:13

Probabl e cause standard is objective, not subjective,
so officer's belief that "no PC'" to arrest is not
controlling. State v. Lewis, 62 Wi. App. 350 (Div. 11,
1991) Dec. '91:19

"Pretext arrest" article revisited. Jan. '92:17

DW citation issued by Washington officer in Idaho held
i nval i d. Cty of Oarkston v. Stone, 63 W. App. 500
(Div. 1l1l, 1991) March "92: 06

"Racial incongruity” of person to neighborhood not
reasonabl e suspi cion. State v. Barber, 118 W.2d 335
(1992) April '92:02

"Least intrusive nmeans” may not be the standard under

Terry . . . but this is a good "rule of thunmb" for
seizing officer to follow State v. Bennett, 62 W.
App. 702 (Div. |, 1991) April "92:18

Anonynous phone tip re: man "brandishing sawed-off
shot gun” doesn' t justify Terry stop; reasonabl e
suspi cion not established by anonynous tip. State V.
Vandover, 63 Wi. App. 754 (Div. II, 1992) My '92: 07

Gang nenber's "C' hand signal doesn't justify Terry
stop of vehicle. State v. Rowe, 63 Wh. App. 750 (Div.
I, 1991)(Corrected at 63 Wh. App. 931) My ' 92: 09

Custodial arrest lawful where driver had a history of
FTA's. State v. Reeb, 63 Wi. App. 678 (Div. IIl, 1992)
May ' 92:11

suspicion for stop. State v. Pressley, 64 Wh. App. 591
(Div. 1992) Aug. '92:09

Totality of circunstances add up to reasonable
io
I,

Mere contact becane stop when citizen told to enpty his



pocket s. State v. Richardson, 64 W\. App. 693 (Div.
I, 1992) Aug. "92:15. [See LED entry regarding Court
of Appeals' incorrect statenent of the facts in
R chardson at Jan. '93:07.]

Oficer's prior directive to a person to stay out of an
area doesn't provide probable cause to arrest for
trespass in later contact in the area. State v. Blair,
65 Wi. App. 64 (Div. |, 1992) Cct. '92:13

Radi o check for warrants valid follow ng conpletion of
Terry stop. State v. Mdrigal, 65 W. App. 279 (Dv.
11, 1992) Cct. "92:18

Juvenile detainee's conclusory claim that man on

not or cycl e selling marij uana does not provi de
reasonabl e suspicion for stop of man on bike. State v.
Hart, 66 Wr. App. 1 (Div. |, 1992) Nov. '92:13

Custodial arrest lawful per se for traffic offenses
listed in RCW 10.31.100(3). State v. Reding, 119 W. 2d
685 (1992) Dec. '92:17

LED EDITOR S NOTE regarding the Court of Appeals’
statement of facts with no apparent support in the
record in the case of State v. Richardson, a case
previously reported in the Aug. "92 LED at 15. Jan.
' 93: 07

Radi o dispatch re suspects randomy going door-to-door

"looking for place to rent"” did not  provide
"reasonabl e suspicion” to justify stop, frisk. State
v. Wal ker, 66 Wh. App. 622 (Div. I, 1992) Jan. '93:16

Washi ngton Mutual A d Peace Ofice Powers Act -- county
not liable in assist action because its officers were
subject to "direction and control"™ by <city police

command staff. Sheinb v. Bengston, 64 Wi. App. 545
(Div. 111, 1992) Jan. "93:18

Court finds probable cause for vehicular homcide
arrest in alcohol wuse evidence plus admssions and

ci rcunstances of accident. State v. Dunivin, 65 W.
App. 501 (Div. II, 1992) Jan. "93:19

Qpen container traffic infraction doesn't justify
arrest, nor does fact that violator clained that his
only ID was a picture-less Costco card. State v.

Barwi ck, 66 Wi. App. 706 (Div. IIl, 1992) Feb. "93:07

Prior contact with possible arnmed felon plus |ate-night



hour and |arge size of detainee justify frisk during
traffic stop. State v. Collins, 66 Wh. App. 157 (Div.
I, 1992) Feb. '93:09

Law allowing stop because of Ilicense plate tab
indicating prior "no license" arrest upheld in Fourth
Anendnent and Article 1, Section 7 challenges. Seattle

v. Yeager, 67 Wh. App. 41 (Div. |, 1992) Feb. '93:10
Use of drawn guns to approach suspect on just-conpleted
burglary not necessarily an "arrest". State v. Smth,
67 Wi. App. 81 (Div. |, 1992) Feb. '93:11

Oficer's contact, drug inquiry, consent request, add
up to "seizure". State v. Soto-Garcia, 68 Wh. App. 20
(Div. 11, 1992) March "93:09

Mental disorder statute justifies enmergency detention

and I|limted search of large handbag; PC arrest
justifies search of small pouch inside |arger bag as a
search incident to arrest. State v. Lowinore, 67 W.
App. 949 (Div. |, 1992) March "93:15

Founded suspicion standard for frisk during Terry
stop-and-frisk requires objective proof only that
pat-down was not arbitrary or harassing. State .
Collins, 121 Wh. 2d 168 (1993) July '93:07

"Plain feel" during Terry frisk may justify seizure of
contraband but test wll be difficult to neet.
M nnesota v. Dickerson, 124 L.Ed.2d 334 (1993) Sept.
"93:15

Patting of possible drugs during frisk did not justify
coke seizure, in part because officer's description of
what he expected to feel did not match what he said he
felt. State v. Hudson, 69 Wh. App. 270 (Div. |, 1993)
Sept. '93:17. On reviewin State Suprene Court.

Oficer's deception as to purpose of entry request
destroys consent. State v. MCorey, 70 Wh. App. 103
(Div. 1, 1993) Cct. "93:12

Oficer's request to talk to person wal king away, plus
his "demand" for |ID declared to be a Terry stop

requiring reasonable suspicion of crine. State .
d eason, 70 Wh. App. 13 (Div. 111, 1993) Cct. '93:15
Court disapproves officer's request for consent to
search after traffic stop conpleted. State .
Cantrell, 70 Wh. App. 340 (Div. II, 1993) Cct. "93:21



No "seizure" in request to talk, order to renmpove hands
from pockets. State v. Nettles, 70 Whr. App. 706 (Div.
I, 1993) Nov. '93:09

ASSAULT (Chapter 9A 36 RCW

Assault three defendant gets new trial because jury was
i mproperly instructed that defendant acted "unlawfully"

in failing to produce his driver's |icense. State v.
Smts, 58 Wh. App. 333 (Div. I, 1990) Cct. '90: 17
Intent is element of assault in the fourth degree.
State v. Robinson, 58 Wh. App. 599 (Div. I, 1990) Dec.
"90: 17

"Torture" language in second degree assault statute not
void for vagueness. State v. Harold A Brown, 60 W.
App. 60 (Div. |, 1990) April "91:14

Shoplifter's assault on store personnel is third degree
assault if it occurs while they are attenting to detain
him for theft. State v. Jones, 63 Wh. App. 703 (Div.
I, 1992) May '92:18

Statute making intentional HV exposure second degree
assault is not wunconstitutionally vague. State .
Stark, 66 Wh. App. 423 (Div. 11, 1992) Feb. '93:16

ATTEMPT (Chapter 9A 28 RCW
Evidence of substantial step sufficient to support

attenpted nurder convictions. State v. Hale, 65 W.
App. 752 (Div. 11, 1992) June '93:14

ATTORNEY DI SCI PLI NE

Deputy prosecutor disciplined for allowing picture of
narcotics officers to conme into hands of drug dealer.
In Re John S. Lynch, 111, 114 Wh.2d 598 (1990) Nov.
"90: 02

BRI BERY ( RCW 9A. 68. 010)

Bribery statute contains an inplied elenent of corrupt
i ntent. State v. Geco, 57 W. App. 196 (Div. 11,
1990) Cct. "90:15

BURGLARY AND TRESPASS (Chapter 9A 52 RCW

Taking of unloaded guns during burglary of dwelling



justifies first degree burglary charge. State .
Faille, 53 Wh. App. 111 (Div. |, 1988) Sept. '89:19

Inference of intent instruction nmay be proper in
burgl ary prosecution. State v. Handran, 113 W.2d 11
(1989) Nov. '89:07

"Inference of intent" instruction may not be given to
jury in some "attenpted burglary" trials. State v.
Jackson, 112 Wh.2d 867 (1989) Nov. '89:07

Fenced junkyard is a "building" as a mtter of |aw
under burglary statute. State v. Brenner, 53 Wi. App.

367 (Div. 1, 1989) Nov. '89:16

Fi ngerprint matched with defendant unknown to burglary
victim justifies conviction. State v. Lucca, 56 W.
App. 587 (Div. |, 1990) April '90:09

Appeals Court nulls question of when child can be
charged with burglary of parent's hone. State v. Howe,

57 Wr. App. 63 (Div. Il, 1990); State v. Jensen, 57 W.
App. 501 (Div. 1, 1990) Sept. '90:11; State v. Wl sh,
57 Wh. App. 488 (Div. I, 1990) Sept. '90:11

Stealing firearm in burglary of dwelling satisfies
armed with deadly weapon elenent of first degree
burgl ary. State v. Speece, 56 Wh. App. 412 (Div. 1,
1989) Dec. '90:18

Dependent child may be convicted of burglarizing famly
hone where parents have revoked child' s privilege to
enter the home but have arranged for child s needs for
room and board. State v. Howe, 116 Wh.2d 476 (1991)
June '91:17

Evi dence does not support burglary conviction -- act of
kicking in door, alone, is not evidence of intent to
commit crine within prem ses. State v. Wods, 63 W.
App. 588 (Div. |, 1991) April '92:16

Fingerprints on inner side of glass from w ndow which
was broken in forced entry constitutes evidence of
"entry" under burglary statute. State v. Berglund, 65
Wr. App. 648 (Div. |, 1992) Jan. '93:20

Assault outside residence is not "assault therein"
under burglary statute. State v. Glbert, 68 Wi. App.
379 (1993) April '93:18

House's attached garage is part of "dwelling”™ for



pur poses of burglary statute. State v. Mirbach, 68 W.
App. 509 (Div. I, 1993) My '93:16

Burglar's claimthreat that he was searching his
pockets for his knife did not make him "arnmed" for
pur poses of burglary one statute. State v. Chariello,
66 Wi. App. 241 (Div. |11, 1992) My "93:17

CH LD ABUSE REPORTI NG REQUI REMENT (Chapter 26.44 RCW

Child abuse reporting statute does not apply to
ordained mnisters counseling parishioners; statute
does apply to religious counselors who are not ordai ned
m ni sters. State v. Mtherwell, 114 Wh. 2d 353 (1990)
Sept. '90:02

CHI LD PORNOGRAPHY ( CHAPTER 9. 68A RCW (See al so Freedom of Speech)

Washi ngton's child pornography statute wthstands
constitutional privacy challenge. State v. Davis, 53
Wi, App. 502 (Div. |, 1989) Nov. '89:15

GVIL LIABILITY

Difficult test westablished for plaintiffs pursuing
civil rights suit based on "negligent”™ police
traini ng. Cty of Canton (Chio) v. Harris, 489 U S
378 (1989) Sept. "89:13

Neither state nor its officials acting in their
official capacities are "persons"” under civil rights
law. WIIl v. Mchigan, 491 U S. 58 (1989) Sept. '89:15

bj ective test applies in federal civil rights suit for
4t h Anendnent viol ation. G aham v. Connor, 490 U.S.
386 (1989) Nov. '89:05

No gener al "duty to protect” under f eder al
constitution's "due process" clause. DeShaney .
W nebago County Departnent of Social Services, 489 U S.
189 (1989) Nov. "89:06

Cvil liability of city to jaywal ker who tripped in a
pothole limted to wlful and wanton m sconduct by
city. MKee v. Gty of Ednonds, 54 Wh. App. 265 (Div.
I, 1989) Nov. "89:12

Agency loses civil suit over shooting because officer
out of shape. Parker v. District of Colunbia, 850 F.2d
708 (D.C. Cir. 1988) March "90: 02

10



No agency "custom or policy" linked to any
constitutional deprivation in shooting of barricaded
man. Baldwin v. Gty of Seattle, 55 Wh. App. 231 (D v.
|, 1989) March "90: 19

Cvil rights plaintiff may not force city to not
indemify individual officer for punitive danages
award. Cornwell v. Cty of Riverside, 46 CL 1480 (9th
Gr. 1990) May "90:09

Mal i ci ous prosecution verdict affirmed; court notes
detective's failure to disclose to the prosecutor ngjor

gaps in detective's investigation. Peterson .
Littlejohn, 56 Wh. App. 1 (Div. I, 1989) My "90: 18

Jury to hear <claim for "failure to enforce" in
| andl or d-t enant di spute. Coffel v. dallam County, 58
Wi, App. 517 (Div. IIl, 1990) Nov. "90:03

Public duty doctrine does not bar suit by wonen
al l egedly accused of being prostitutes; $15, 000 jury
verdict for negligent infliction of enotional distress.

Garnett v. Bellevue, 59 Wh. App. 281 (Div. |, 1990)
Feb. "91:13

Failure-to-train results in civil rights liability for
Mason County. Davis v. Mson County, 927 F.2d 1473
(9th Gr. 1991) June '91:05 (See also the notes
regarding this case, July "91:18, Aug. '91:18)

"Deliberate indifference" is standard for prisoner
Ei ghth  Arendnent civil rights sui t chal | engi ng
conditions of confinement. Wlson v. Seiter, 115

L. Ed. 2d 271 (1991) Sept. '91:15

Prosecutor not absolutely imune from federal civil
rights liability when advising police on probable cause
to arrest. Burns v. Reed, 114 L.Ed.2d 547 (1991) Sept.
'91: 15

Cvil liability -- no state cause of action for
"negligent investigation". Dever v. Fowler, 63 W.
App. 35 (Div. 1, 1991) Feb. '92:17

Parents cannot be sued for juvenile son's shooting of
officer where they had no prior know edge of their
son's propensity for violence. Barrett v. Pacheco, 62
Wi, App. 717 (Div. |, 1991) Feb. "92:18

Public duty doctrine precludes <civil suit against
Departnment of Corrections for failure to protect.

11



Forest v. State, 62 Wi. App. 363 (Div. I, 1991) Feb.

"92:19

Statute of Jlimtations for excessive force, false
arrest civil actions is two years. Boyles v. City of
Kennew ck, 62 Wh. App. 174 (Div. 111, 1991) Feb. "92:20

Public duty doctrine does not give parole officers
absolute immunity for negligent supervision of parolees
- only qualified inmunity applies. Taggart v. State,
118 Wh. 2d 195 (1992) March '92:05

Unl awful force by corrections officer may trigger civil
rights suit for E ghth Amrendnent violation even if
infjury to prisoner is not "significant". Hudson .
MM I lian, 117 L.Ed.2d 156 (1992) My '92: 03

I mmunity provision of donestic violence act doesn't
protect police from suit for "failure to enforce";
immunity only for good faith acts, not om ssions. Roy
v. Everett, 118 Wh. 2d 352 (1992) May '92: 06

Prenedi t at ed and ext ended unl awf ul cust odi al
interrogation of suspect after he requests an attorney
may result in civil rights act liability. Cooper .

Dupni k, 963 F.2d 1220 (9th Gr., 1992) Nov. '92:02

Mandatory arrest provision of RCW 10.31.100 does not
create actionable duty to search for absent donestic
vi ol ence suspect. Donal dson v. Seattle, 65 Wh. App.
661 Div. |, 1992) Nov. "92:19

"Professional rescuer doctrine” and "fireman's rule"
get narrow reading; officers may sue nen who assaulted
themin their response to a hotel disturbance. Bal | ou
v. Nelson, 67 Wh. App. 67 (Div. I, 1992) Feb. '93:19

No absolute immunity for prosecutor where allegation
that he "shopped" for expert wtness before probable
cause devel oped. Buckley v. Fitzsimons, 125 L. Ed. 2d
209 (1993) Dec. '93:17

COVMUNI CATI ON W TH M NOR FOR | MMORAL PURPOSES ( RCW 9. 68A. 090)

"Communi cation with a mnor for imoral purposes” (RCW
9.68A.090) gets broad reading; conflicting Court of

Appeal s' rulings resolved in pro-state decision. State
v. McNallie, 120 Wh.2d 925 (1993) My ' 93: 07

CONSPI RACY (Chapter 9A. 28 RCW

12



"Substantial step"” elenment of conspiracy statute does
not require "overt act" as does "substantial step"”
el enent of attenpt statute. State v. Dent, 67 Wh. App.
656 (Div. I, 1992) June '93:109. Review pending in
State Suprene Court.

CORPUS DELI CTI RULE

CRI'M

State fails to show corpus delicti of possession of

marijuana with intent to deliver. State v. Cobelli, 56
Wi, App. 921 (Div. |, 1990) June '90:17

Preparation for killing equals "substantial step,” thus
provi di ng cor pus delicti for att enpt ed nmur der ;
suspect's confession therefore adm ssible. State V.

Lesl ey Wayne Smith, 115 Wh. 2d 775 (1990) March "91: 06.

NAL RECORDS PRI VACY ACT

Tri al court has no inherent authority to order
expungenent of conviction records and records of
di spositions adverse to a person. State v. G Kinson,
57 Wh. App. 861 (Div. Il, 1990) Cct. "90:13

CRUEL AND UNUSUAL PUNI SHVENT

Routi ne, through-the-clothes, body searches of fenale
i nmat es by mal e correctional of ficers rul ed
i nperm ssibly "cruel and unusual ". Jordan v. G@ardner,
986 F.2d 1521 (9th Cir. 1993) July '93:06

Prisoner allowed to pursue claim that exposure to
second- hand snoke was "cruel and unusual" punishnent.
Helling v. MKinney, 125 L.Ed.2d 22 (1993) Dec. '93:18

CUSTQODI AL | NTERFERENCE ( See al so Ki dnappi ng)

Evi dence supports custodial interference conviction --
defendant's use of child as "bait" to force nmarital
reconciliation shows intent to deny access. State V.
Lund, 63 Wh. App. 553 (Div. |, 1991) July '92:18

DEADLY WEAPON SENTENCI NG ENHANCEMENT

Def endant's knowl edge that <co-participant armed not
necessary for sent enci ng enhancenent under RCW
9. 94A. 125. State v. Bilal, 54 W. App. 778 (Div. I,
1989) May ' 90:19

DEFERRED PROSECUTI ON

13



Defenses Ilimted when deferred prosecution revoked;
al so, right of access to counsel at tinme of arrest
qualified. State v. Shattuck, 55 Wh. App. 131 (Div. I,
1989) March "90: 19

DI SABI LI TY LAW

LEOFF | officer is disability retired because he can't

perform strenuous physical activities. Morrison .
Retirement Systens, 67 Wi. App. 419 (Div. 1, 1992
March " 93:12

DI SCOVERY

State may discover records of statenents that are made
to defense counsel by the state's witnesses. State v.
Yates, 111 Wh.2d 793 (1988) Feb. '89:06

Child' s reticence in pre-trial interviews with defense

counsel does not justify dism ssal of i ndecent
i berties charges. State v. Christopher Edward d ark,
53 Wh. App. 120 (Div. T, 1988) Nov. "89:13

State may discover psychiatric reports relevant to
insanity defense. State v.Palwk, 115 Wh. 2d 457 (1990)
Jan. '91:08

O ficer service records and personnel files not subject
to discovery by crimnal defendant absent specia
showi ng of basis for request. State v. Blackwell, 120
Wh. 2d 822 (1993) May ' 93:09

D SM SSAL AUTHORI TY OF TRI AL COURT

Trial court abused discretion in setting aside jury
verdict for (1) insufficient evidence and (2) discovery
del ays. State v. Coleman, 54 Wh. App. 742 (Div. 1,
1989) Nov. "89:20

DOVESTI C VI OLENCE LEG SLATI ON

"Initiative 62" requires that state pay Tacoma's costs
in inplenenting donestic violence prevention act.
Tacoma v. State, 117 Wh.2d 348 (1991) Jan. '92:05

I mmunity provision of donestic violence act doesn't

protect police from being sued for “failure to
enforce". Roy v. Everett, 118 Wh.2d 352 (1992) My
' 92: 06

Article: 1992 DV anendnents did not change nandatory
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arrest. Sept. '92:04
DOUBLE JEGPARDY

Attenpt by federal government to invoke "civil"™ fine
fol |l owi ng crim nal prosecuti on i nplicates
constitutional double jeopardy clause. U S. v. Halper,
490 U S. 435 (1989) Nov. '89:05

DUE PROCESS
M sdeneanor conplaint's failure to state elenments of
crinme is constitutional defect. State v. Duncan Leach,
53 Wh. App. 322 (Div. |, 1989) My "89:12

Due process sufficiency of conplaint, citation |anguage
addr essed. State v. Elverston, 113 W.2d 679 (1989)
Feb. '90: 07

Oficer's act of erroneously <citing juvenile on
muni ci pal court conplaint form not fatal to juvenile
court proceedi ng. State v. GCetty, 55 Wh. App. 152

(Div. 1, 1989) March "90:19

State Suprene Court decision overturned regarding the
process required prior to adm ni stration of
anti-psychotic medi cati on to prison i nmat es.

Washi ngton v. Harper, 494 U.S. 210 (1990) April '90:02

Information constitutionally defective due to om ssion
of crime's nental state. State v. Hopper, 58 Wh. App.
210 (Div. 1, 1990) Dec. '90:18

Essential elenents rule for charging docunments applies
to citations but test iis less stringent. Seattle v.

Hei n, 115 Wh. 2d 555 (1990) March '91: 06

Essential elenents rule for charging docunents, as
applied to citations, satisfied by disorderly conduct
citation. Auburn v. Brooke, 60 W. App. 87 (Dv. I,
1991) April "91:15

LED Editor's note explains that nost decisions on the
"essential elenents” rule for citations and other
chargi ng docunents will not be digested in the LED
Dec. '91:12

"Essential elenments” rule has different standard where
defendant first <challenges information on appeal.
State v. Kjorsvik, 117 Wr.2d 93 (1991) April '92:05
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"Essenti al elements” rule for charging docunents
applies to crimnal <citations as well as crimnal
conpl ai nt s. Auburn (Cty of) v. Brooke, and Seattle
(Gty of) v. Wandler, 119 Wi.2d 623 (1992) Dec. '92:19

Adm ssion of evidence of child s prior non-accidental
injuries to show she was "battered" not a violation of
due process clause. Estelle v. MQire, 116 L. Ed.2d
385 (1991) May '92:05

ELECTRONI C SURVEI LLANCE AND MONI TORI NG (Chapter 9.73 RCW

Draft guidelines for nonitoring and/or recording drug

di scussi ons wi t hout j udi ci al aut hori zati on --

i mpl ementi ng single-party consent,
executive-authorization provisions of the 1989 Omi bus
Drug Bill. July '"89:3-21

NOTE: Single party consent -- nonitoring and recordi ng
drug di scussi ons, updat e on gui del i nes and

clarification re: tainting. Cct. '89:19

Vi deotaping drug deals wthout recording sound not
prohibited by 9.73 RCW State v. Rayner, 61 Wh. App
516 (Div. II1l, 1991) Nov. '91:12

Raymer ruling on single party consent videotape
surveillance revisited. Jan. '92:19

El ectronic intercept order wunder Privacy Act (9.73)
supported by showing that other normal investigative
efforts would |ikely be inadequate. State v. G sneros,
63 Wi. App. 724 (Div. |, 1992) My '92:13

Provisions for nonjudicial, agency-authorized single
party consent recording wunder 1989 anendnents to
Privacy Act held constitutional. State v. Salinas, 119
Wh. 2d 192 (1992) Aug.'92:05

Pri vacy Act's exenpl ary danmages provi si on not
applicable where the wunauthorized interception is
i nadvert ent and the conversation intercepted is
i nconsequenti al . Kadorani an v. Bel | i ngham Police
Departnent, 119 Wh. 2d 178 (1992) Aug. '92:06

State constitution's due process clause does not
require tape-recording of police interrogations. State
v. Spurgeon, 63 Wi App. 503 (Div. 1, 1991) Sept.
"92:18

Broad exclusionary provision of electronic surveillance
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statute, RCW 9.73, nmandates suppression of evidence
where officers nonitored conversations wthout court
order or witten supervisor authorization. State v.
Salinas, 67 Wi App. 232 (Div. |, 1992) Feb. "93:14
[See State Suprene Court affirmance entry bel ow

Listening in at tipped phone receiver not barred by

statutory, constitutional privacy protections. State
v. Corliss, 67 Wh. App. 708 (Dwv. I, 1992) March
"93:12. Review pending in State Suprene Court.

Consenting use of "line trap"” for source of phone calls
not covered by Chapter 9.73 privacy |aw, conputer
hacker search warrant fails particularity test. State

v. Riley, 121 Wi.2d 22 (1993) July '93:10

Citizen-police conversation during arrest of citizen in
hi s front dri veway hel d not "private" under
comuni cations privacy law (Ch. 9.73 RCW,; hence,
citizen's taping of conversation wth police not
proscribed by |aw State v. Flora, 68 Wi App. 802
(Div. 1, 1992) July '93:17

Al l i nformation, i ncl udi ng vi sual observati ons,
obtained by an officer wearing an unauthorized
listening device is inadm ssible; 1989 anendnents to
Chapter 9.73 RCW did not change chapter 9.73's basic
broadl y-incl usi ve exclusionary rule. State v. Salinas,
121 Wh. 2d 689 (1993) Nov. '93:08

Informant's undi scl osed pending charges don't negate
probable cause; 9.73 requirenments requiring show ng
that other investigative nmethods inadequate net; search
of vehicle incident to arrest nearby lawful. State v.
Lopez, 70 Wh. App. 259 (Div. 111, 1993) Nov. '93:15

Moni toring of nunbers comng to lawfully seized pager
wi thstands statutory and constitutional challenges.
State v. Wjtyna, 70 Wh. App. 689 (Div. |, 1993) Dec.
"93: 20

ENTRAPMENT

Entrapment as a matte of |aw of Nebraska farmer who
ordered child pornography after two years of undercover
efforts by governnent. Jacobson v. U S, 118 L.Ed.2d
174 (1992) Aug. '92:02

Defendant not entitled to entrapnent instruction;
evidence sufficient to support VUCSA conviction on
theory that he was acconplice to drug deal. State v.

17



Galisia, Norgard, 63 Wi. App. 833 (Div. I, 1992) Sept.
"92: 14

EQUAL PROTECTI ON

Local ordinance's penalty for attenpted vehicle
prow i ng unlawful ly exceeds state |aw. Seattle v.
Hogan, 53 WA. App. 387 (Div. I, 1989) Nov. '89:15

Animal control ordinance permtting state to charge
either a msdeneanor or to seek a civil penalty, or to
do bot h, does not viol ate equal protection
requi renents. State v. Ankney, 53 Wi. App. 393 (Div.
I, 1989) Nov. '89:16

Seattle's pedestrian interference ordinance survives
constitutional challenge. Seattle v. Wbster, 115
Wh. 2d 635 (1990) March '91: 04

ESCAPE (RCW 9A. 76. 100) AND RELATED OFFENSES

Escape in the first degree includes escape from
detention inposed after violating conmunity supervision
which was inposed for a felony conviction. State v.
Perencevic, 54 Wh. App. 585 (Div. 1, 1989) Nov. "89:19

M sdeneanant's failure to return from work release,

furlough is "escape". State v. Kent, 62 Wh. App. 485
(Div. I'l, 1991) Feb. '92:10
EVI DENCE

Rape victims next-day statenent to police held to be
i nadm ssible hearsay; this hearsay did not qualify
either as an "excited wutterance” or as a "prior
statement by a witness." State v. Bargas, 52 Wh. App.
700 (Div. 111, 1988) Feb. "89:11

CCDR properly admtted in prosecution for "driving
whi | e

suspended”. State v. Mnson, 53 Wh. App. 854 (Div. I,
1989) Sept. "89:18

Corroboration requirement of child hearsay statute (RCW

9A. 44.120) net in "golden showers" case. State .
Jones (Gerald Douglas), 112 Wh.2d 488 (1989) Cct.
"89:16

Eyew t ness expert properly excluded where Moon's

identification factors not present. State .
Her nandez, 54 Wi, App. 323 (Div. 11, 1989) Nov.
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' 89:12

Evi dence that defendant was beneficiary on insurance
policy on victimnot adm ssible in assault prosecution.

State v. Cole, 54 Wi. App. 93 (Div. 11, 1989) Nov.
' 89:18

Oficers' testinony re: "body |anguage" expertise held
to be inadm ssible scientific opinion evidence. State
v. Wlber, 55 Wi. App. 294 (Div. |, 1989) Feb. '90:19

Certified copy of DOL driving record admssible as
public record. State v. Monson, 113 Wh. 2d 833 (1989)
March ' 90: 04

Evidence rule (ER 410) which excludes plea bargaining
statenments does not apply to statenments which suspect
made to |law enforcenent officers unless officers were

acting as prosecutor's agents at the tine. State v.
Pi zzuto, 55 Wr. App. 421 (Div. |, 1989) May '90:19
Wtness's prior st at enent of identification (to
i nvestigator) not hearsay and is adm ssible even though
witness recants at trial. State v. Gover, 55 Wh. App.
923 (Div. |, 1989) May '90: 19

Use of col poscope for gynecol ogi cal photos not subject
to "new scientific evidence" standard. State .
Noltie, 57 Wh. App. 21 (Div. I, 1990) Sept. '90:09

Spontaneity requirenment of child hearsay statute, RCW
9A. 44. 120, liberally construed. State v. Borland, 57

Wi, App. 7 (Div. I, 1990) Sept. '90:10

State allowed to play police siren for jury in "felony
el uding” trial. State v. Mtchell, 56 W. App. 610
(Div. I, 1990) Cct. "90:15

Evi dence of defendant's use of alias at tine of arrest
adm ssi bl e. State v. Allen, 57 Wh. App. 134 (Dv. I,
1990) Cct. '90:15

Defendant's threat to witness may be rel evant evidence.
State v. MChee, 57 Wh. App. 457 (Div. 1, 1990) Cct.
'90: 16

Corroboration, reliability requirenents of child abuse
hear say statute addressed. State v. Swan, 114 W. 2d
613 (1990) Nov. '90:01

Statutory rape conviction under forner |aw w thstands

19



defendant's evidence |aw objections of "hearsay" and

"inmproper inpeachment wth prior convictions"; but
court disapproves of detective's testinony about
victims performance on "truth test." State v. Everett
LaVerne Smith, 56 Wh. App. 909 (Div. TIl, 1990) Nov.
"90: 19

Uterances by alleged child-sex-abuse victins during
ni ght mares admtted as non-hearsay. State v. Stevens,
58 Wh. App. 478 (Div. |, 1990) Dec. '90:16

"Battered woman syndrome" evidence inadmissible in
support of accident defense theory that shooting of
victim was an accident. State v. Hanson, 58 Wh. App
504 (Div. |, 1990) Dec. '90:16

"Qther crines" evidence admssible to show identity
under ER 404(b) because of "signature" MO State v.
Lynch, 58 Wh. App. 83 (Div. |, 1990) Dec. '90:18

Attorney charged with theft of client funds may testify
t hat deceased | oaned or gave him noney; "state of m nd"
testinony not hearsay, deadman statute not applicable.

State v. Hamlton, 58 Wh. App. 229 (Div. 111, 1990)
Jan. "91:08

Expert testinmony may be offered to explain that
yout hful sex abuse victins often delay in reporting the
abuse. State v. Graham 59 Wh. App. 418 (Div. |, 1990)
Jan. '91:19

Certified copy of drug lab report lawfully admtted
into evidence. State v. Sosa, 59 Wh. App. 678 (Div. I,
1990) March '91: 13

"Spontaneity" of child hearsay statenment, "staleness”
of probable cause information addressed. State .
Young, 60 WA. App. 95 (Div. |, 1991) April "91:13

Expert testinony may go to "ultimate issue" before jury
if expert opines re technical matters and his expert
opinion is based on physical facts as opposed to the
expert's evaluation of the credibility of wtnesses.
Therefore, expert's testinony that child' s injuries had
not occurred by accident was adm ssible. State .
Ronal d Hanpton Jones, 59 Wh. App. 744 (Div. T, 1990)
April "91:16

"Excited utterance" exception to hearsay rule applies
to delayed 911 call. State v. Quizotti, 60 W. App
289 (Div. 11, 1991) May "91:10
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Theft is a crine involving "dishonesty", so ER
609(A) (2) makes prior theft convictions per se
adm ssi bl e for purposes of inpeaching witnesses. State
v. Ray, 116 Wh.2d 531 (1991) Sept. '91:15

Police testinony regarding defendant's use of alias at
time of arrest was properly admtted. State v. Chase,
59 Wh. App. 501 (Div. Il, 1990) Cct. '91:19

Possession of stolen property is per se a crinme of
di shonesty for purposes of inpeaching witnesses. State
v. MKinsey, 116 Wh.2d 911 (1991) Nov. '91:04

Corroboration requirenment under child sex abuse victim
satute (RCW 9A. 44.120) reviewed in tw Court of Appeals
deci si ons. State v. Swanson, 62 Wi. App. 186 (D v.
[11, 1991) Dec. '91:18; State v. Gibble, 60 W. App.

374 (Div. |, 1991) Dec. '91:18

"Availability" under child sex abuse victim hearsay |aw
construed; "treating physician® hearsay rule also
construed - State prevails. State v. Bishop, 63 W.
App. 15 (Div. |, 1991) Feb. '92:17

State v. Ray retroactive;, prior theft conviction
adm ssible to inpeach witness. State v. Eisennan, 62
Wi, App. 640 (Div. |, 1991) March "92:15

Burglary conviction, unlike theft conviction, not per
se adm ssible to inpeach a witness. State v. Watkins,
61 Wi. App. 552 (Div. |, 1991) March '92:15

"Mssing wtness" argument ok where defendant "opens
the door" by testifying alleged drug "crib" sheets are
note re: lawful activity. State v. Blair, 117 W.2d
479 (1991) April '92:05

Confrontation clause challenge fails -- established
hear say exceptions support adm ssion of child hearsay
even though no showing by state of "unavailability" of
the child witness to testify. Waite v. Illinois, 116
L. Ed. 2d 848 (1992) My '92:04

State's failure to preserve evidence, court's adn ssion
of human-tracker's testinmony, do not taint nurder
conviction; preneditation proven. State v. Otiz, 119
Wh. 2d 294 (1992) Sept. '92:06

II'legal drug wuse history of wtness not per se
adm ssible to inpeach. State v. Tigano, 63 Wi App.
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336 (Div. |1, 1991) Sept. '92:18

Delay of a few hours between end of rape and victims
report does not disqualify report from "excited
utterance" status under hearsay rule. State .
Strauss, 119 Wh. 2d 401 (1992) Nov. '92:09

Marital privilege -- no spousal inconpetency to testify
agai nst other spouse under RCW 5.60.060(1) where any
i nterspousal crinme charged. State v. Thornton, 119

Wir. 2d 578 (1992) Jan. '93:08

Oficer's expert testinony re: significance of |ack of
drug paraphernalia in residence adm ssible to support
UCSA intent to deliver elenent. State v. Sanders, 66
Wr. App. 380 (Div. |, 1992) Jan. '93:16

Del ay of a few hours between end of attack and victims
report does not disqualify report from "excited
utterance" status. State v. Strauss, 119 Wh.2d 401
(1992) Feb. '93:05

Excited utterances by three-year-old adm ssible under
hearsay exception of ER 803(a)(2) even though child
could not be shown to be conpetent witness. State v.
Bryant, 65 Wh. App. 428 (Div. I, 1992) Feb. '93:19

CCDR sent by "fax" admssible as proof driving
privilege revoked. State v. Smith (Tinothy), 66 W.

App. 825 (Div. |, 1992) Feb. "93:19

Det ective lawful 'y gave  expert t esti nony about
pi np-prostitute relationshinp. State v. Sinon, 64 W.
App. 948 (Div. |, 1991) Feb. '93:20

Fingerprint expert's testinony that another expert
verified his analysis was inadm ssible hearsay. State
v. Wcker, 66 Wh. App. 409 (Div. I, 1992) Feb. '93:20

No marital privilege where defendant accused of w tness
tanpering with regard to children so the children
woul dn't testify against himfor raping them State v.
Sanders, 66 Wh. App. 878 (Div. I, 1992) Feb. '93:21

Del ayed report of rape by convalescent center's
Al zheimer's sufferer not excited utterance. State v.
Chapin, 118 Wr.2d 681 (1992) March '93: 06

Spousal privilege applies to spouse's i n-court

testinony only; spouse's statenents to others outside
court are admssible if hearsay rules allow their
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adm ssi on. State v. Burden, 120 Wh.2d 371 (1992) My
' 93: 09

"Groomng process" testinmony by expert general |y
inadm ssible in state's case-in-chief in nolesting
prosecuti ons. State v. Braham 67 Wi. App. 930 (Div.
I, 1992) May '93:15

DNA typing evidence admssible if wvalid probability
statistics show the match is not coincidental. State
v. Caut hron, 120 Wh.2d 879 (1993) July '93:14

"Battered child syndronme” neets scientific evidence
standard; syndrone evidence nay be admtted to help
prove self-defense. State v. Janes, 121 Wi 2d 220
(1993) July '93:14

EXCLUSI ONARY RULE

Taking 1D was "Terry stop,” but later arrest on warrant
was not tainted because defendant had been rel eased.
State v. Dudas, 52 Wh. App. 832 (Div. I, 1988) WMarch
"89: 06

Forcibly entering house to secure it in non-exigent
situation while seeking search warrant unl awf ul ;
"i ndependent source" saves search warrant, however.

State v. Hall, 53 WA. App. 296 (Div. I1l, 1989) April
"89:12

Where otherwi se valid waiver of rights obtained, fruits
of interrogation in violation of Jackson's Sixth
Anendnent "initiation of contact” rule may be used to

i npeach def endant. M chigan v. Harvey, 494 U S. 344
(1990) May ' 90: 07

| npeachnent exception to Fourth Amendnent excl usionary
rule applies only to defendant's own testinony; other
defense w tnesses may not be inpeached wth excluded
evi dence. Janmes v. Illinois, 493 U S 307 (1990) My
' 90: 08

Probabl e cause arrest which violates Payton rule does
not require suppression of incrimnating statenents
made at station house if the statenents are voluntary
and Mranda is satisfied. New York v. Harris, 495 U S
14 (1990) June '90: 06

Warrant description satisfies particularity rule; good
faith exception to exclusionary rule would have saved
the search warrant anyway. State v. Salazar, 59 W.
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App. 202 (Div. I, 1990) Jan. '91:12

"Reverse silver platter doctrine” allows federal
officers to hand over evidence to local officers.

State v. GMnner, 59 Wh. App. 119 (Div. |, 1990) Jan.
"91:17

Harm ess error rule applies where trial court
erroneously admts coerced confession. Arizona V.

Ful m nante, 113 L. Ed.2d 302 (1991) June '91:02

Appeal s court declines to follow Sinpson plurality on
"automatic standing." State v. Zakel, 61 W. App. 805
(Div. 11, 1991) Nov. '91:13

Arny sergeant's inventory search of absent soldier's
| ocker was |awful wunder Fourth Amendnent and did not
inplicate State constitution. 1In re Personal Restraint
of Teddi ngton, 116 Wh.2d 761 (1991) Jan. "92:05

Automatic standing doctrine left in linbo by State
Suprene Court. State v. Zakel, 119 Wi 2d 563 (1992)
Nov. '92:06

| npeaching defendant with unlawfully seized evidence
permtted under both federal and state constitutions.

State v. Geve, 67 Wi. App. 166 (Div. I, 1992) WMarch
"93:18

Wom ng deputy's Mranda warnings satisfy federal
constitution; out-of-state officer's i ndependent
actions need not satisfy Washington constitution to be
adm ssible in Wshington prosecution. State .
Koopman, 68 Wi. App. 514 (Div. 111, 1992) May '93:15

Co-conspirators have no automatic standing to chall enge
searches of fellow co-conspirators. US v. Padilla,
123 L. Ed.2d 635 (1993) July '93:05

EX POST FACTO DOCTRI NE

Sex offender registration statute not violative of ex
post facto provision. State v. Taylor, 67 Wi App. 350
(Div. I, 1992) June '93:10

FAI LURE TO APPEAR/ FAI LURE TO COVPLY

Limtation period for failure to appear one year;
offense is not continuing. State v. Kl unp, 61 Wi App.
911 (Div. II1l, 1991) March '92:12
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FI REARVMS (Chapter 9.41 RCW

Statute prohibiting conceal ed pistol-carrying does not

have a nmental state elenent. State v. Sharkey, 54 W.
App. 384 (Div. 11, 1989) Nov. "89:19
Not e: Firearnms auction requirenment of RCW 9.41.098

interpreted in Attorney Ceneral Opinion, AGD 1989 No.
19. Dec. '89:05

Preenption clause of firearns |aw precludes Metro from
enforcing "no weapons" personnel policy against bus

driver with conceal ed weapons permt. Cherry v. Metro
Seattle, 57 Wh. App. 164 (Div. |, 1990) June '"90: 19.
Reversed by State Suprene Court -- see entry bel ow.
Arrest for "carrying" a l|oaded pistol in a vehicle
uphel d; conviction upheld. State v. Thierry, 60 W.
App. 445 (Div. I, 1991) May '91:05

Preenption clause of state firearns |aw does not
preclude municipality's restriction re bus drivers'
carrying of weapons on duty. Cherry v. Mtro Seattle,
116 Wh. 2d 794 (1991) June '91:18

Firearnms Act wunconstitutional in not allow ng nental
di sorder confinee to regain eligibility for permt to
carry conceal ed weapon. Morris v. Blaker, 118 W. 2d
133 (1992) WMarch '92: 04

Seattle weapons or di nance constitutional;
knife-carrying citation sufficiently specific. Seattle
v. Riggins, 63 Wi. App. 313 (Div. I, 1991) April "92:17

FI REWORKS ( Chapter 70.77 RCW

State fireworks |aw del ays, but does not preenpt, | ocal
fireworks ordinances. Brown v. Gty of Yakima, 116
Wh. 2d 556 (1991) June '91:18

FORGERY (Chapter 9A 60 RCW

Altered $1 bill deened to be a "witten instrunent”
under forgery statute. State v. Scoby, 57 Wh. App. 809
(Div. 1ll, 1990) Cct. '90:10

One dollar bill is "witten instrunent” and altering
the bill is "forgery". State v. Scoby, 117 Wi.2d 55

(1991) Jan. '92: 02
FREEDOM OF RELI Gl ON
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Use of peyote in religious cerenony is not protected by
First Anmendnent freedom of religion clause. Enploynent
Di vision, Oregon Dept. of Human Resources v. Smth, 494
U 'S 872 (1990) Aug. "90:09

Animal sacrifice ordinance aimed at a local religious
group fails religious freedom challenge. Church of the
Lukum Babalu Aye, Inc. v. Haleah, Fla., 124 L.Ed.2d
472 (1993) Dec. "93:16

FREEDOM OF SPEECH

Court est abl i shes "prior restraint” st andar ds
restricting seizure of allegedly "obscene" naterials.
State v. J.R Distributors, Inc., 111 W.2d 764 (1988)
Feb. "89:05

Test established for prison rules Iimting receipt of
publi cati ons. Thornburgh v. Abbott, 490 U S 401
(1989) Sept. '89:15

Fl ag- burning protected by First Anendnent. Texas V.
Johnson, 491 U. S. 397 (1989) Nov. '89:04

Massachusetts nude- posi ng, nude- exhi bition statute
protecting children under age 18 nay be constitutional

Massachusetts v. QOakes, 491 U S. 576 (1989) Nov.
' 89: 04

Federal "anti-dial-a-porn" law violates First Amendnent
in proscri bi ng "i ndecent™” nessages. Sabl e
Conmuni cations v. FCC, 45 OL 3163 (1989) Nov. '89:04

Chio's child por nogr aphy statute survives
constitutional challenge. OGsborne v. GChio, 495 US
103 (1990) Aug. '90:09

Federal Flag Desecration Act invalidated. UsS. .
Ei chman, 496 U.S. 310 (1990) Aug. '90:10

Qpen booth requirenent in adult panoram ordinance
uphel d agai nst free speech, privacy chall enges. Adul t
Entertainnment v. Pierce County, 57 Wi. App. 435 (Dv.
[T, 1990) Cct. "90:16

Seattle's | ewd conduct ordi nance vi ol at es First
Anendnent. Seattle v. Johnson, 58 Wi. App. 64 (Div. I,
1990) Cct. '90:18

Ban on totally nude dancing in places of public
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accommodation not barred by First Amendnent. Barnes v.
den Theatre Inc., 115 L. Ed.2d 504 (1991) Sept. "91:14

Tukwi | a' s adul t ent ert ai nment zoni ng or di nance
i nval i dated, peep show licensing ordinance upheld in
constitutional challenge. Wrld Wde Video v. Tukw | a,
117 Wh. 2d 382 (1991) Jan. '92:05

New York's "Son of Sant Law violates First Anmendnent.
Sinon & Schuster, Inc. v. NY. State Cine Victins
Board, 116 L.Ed.2d 476 (1991) WMay "92:04

St. Paul's nmmlicious harassnent ordi nance viol ates free
speech clause of First Anmendnent. RAV v. St. Paul
Mnn., 120 L.Ed.2d 305 (1992) Sept. '92:05

Kri shna Consci ousness, Inc. wins one issue, |oses one
issue in airport soliciting case. | nt er nati ona
Soci ety for Krishna Consciousness v. Lee and Lee .

International Society for Krishna Consciousness, 120
L. Ed. 2d 541 (1992) Sept. "92:05

Parade permt ordinance requiring advance permt wth
standard-less adjustable permt fee of up to $1000

fails First Amendnent. Forsyth County, Georgia V.
Nationalist Mvenent, 120 L.Ed.2d 101 (1992) Sept.
"92: 06

Sent ence enhancenent for hate crinme upheld. W sconsin
v. Mtchell, 124 L.Ed.2d 436 (1993) Dec. '93:16

Per se crinmes portion of former nmalicious harassnent
statute invalidated on free speech grounds; current |aw
woul d pass constitutional nuster. State v. Talley, 122
Wh. 2d 192 (1993) Dec. '93:17

GAMBLI NG

Terns "primarily"” and "enforcenment™ in ganbling tax
statute receive pro-law enforcenent interpretation
Anerican Legion Post No. 32 v. Walla Walla, 116 Wh.2d 1
(1991) March "91:08

"Gross receipts" termin local ganbling tax ordinance
gets pro-taxpayer reading. TLR, Inc. v. Town of
LaCenter, 68 Wr. App. 29 (Div. II, 1992) June '93:12

HARASSVENT (CRI M NAL) (Chapter 9A. 46 RCW

"Let's fight" evi dence i nsuf ficient to  support
harassnment convi cti on. State v. Austin, 65 Wh. App.
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759 (Div. 1, 1992) Jan. '93:20
| LLEGAL CONTRACT DOCTRI NE

Attenpted payoff by massage parlor operator need not be
returned by city police even though charges dism ssed.
State v. Pelkey, 58 Wi. App. 610 (Div. 1, 1990) Dec.
'90: 16

| MPLI ED CONSENT, BREATH AND BLOOD TESTS FOR ALCOHOL

"At your own expense" |anguage is not authorized by
i mplied consent law. State v. Bartels, 112 Wh. 2d 882
(1989) and Seattle v. Branch, 112 W.2d 882 (1989)
Sept. '89:16

Swabbing arm with rubbing alcohol doesn't taint blood
al cohol test. State v. Weston, 54 Wi. App. 105 (D v.
I, 1989) Nov. '89:17

Psychosis does not constitute a defense to drivers'
| i cense revocation for refusing to take a breath test.
G bson v. DO, 54 Wi. App. 188 (Div. |, 1989) Nov.
' 89: 17

Evidence of DW arrestee's refusal of breath test
adm ssible in prosecution's case in chief. State v.
Long, 113 Wh.2d 266 (1989) Dec. '89:13

Not e: Recent inplied consent ruling by adm nistrative
| aw j udge. May '90:12

Blowing into defective BAC instrunent is not a "test”
under RCW 46.20.308. Cty of Sunnyside v. Sanchez, 57
Wr. App. 299 (Div. III, 1990) June "90:12

Governnent is not statutorily required to give a DW
arrestee a breath test. State v. Wolbright, 57 W.

App. 697 (Div. |, 1990) Cct. "90:16

Person's own blood not a "foreign substance"” under BAC
adm ni strative rules. Sunnysi de v. Fernandez, 59 W.
App. 578 (Div. 11, 1990) March "91:11

Suppression of blood test of vehicular hom ci de suspect
not proper even if counsel contact right violated prior
to test. State v. Schulze, 116 Wh.2d 154 (1991) April
'91: 02

Privacy protections of state and federal constitutions
do not preclude warrantless seizure of blood from
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vehicular homcide arrestee under authority of RCW
46.20.308. State v. Curran, 116 Wh.2d 174 (1991) April
' 91: 03

D smssal of DW charges not appropriate renedy where
police unlawfully deny telephonic attorney contact in
pre-breath test situation. Spokane v. Kruger, 116
Wh. 2d 135 (1991) April '91:04

Prejudice test under Bartels' rule for inplied consent
war ni ngs  expl ai ned. Gahagan . Depar t ment of
Li censing, 59 Wh. App. 703 (Div. I, 1990) April "91:15

Breath or blood alcohol testing of DW arestees not
mandat ory. State v. Entzel, 116 Wh.2d 435 (1991) My
'91: 04

State nmust show no breath testing equi pnment avail able
at hospital to justify offering only blood test to DW
arrestee at hospital. LED Editor's conments regarding
the constitutionality of drawi ng blood pursuant to RCW
46.20.308. O Neill v. Dept. of Licensing, 62 Wh. App.

112 (Div. |, 1991) Feb. "92:11

Extrene i nt oxi cati on, vol untary or i nvol untary,
generally does not nake driver incapable of giving
valid refusal of alcohol breath test. Steffan v. Dept.
of Licensing, 61 Wi App. 839 (Div. IIl, 1991) Feb.
'92: 14

Bl ood al cohol testing regulations neet statutory
standards; also, blood sanple properly preserved for
pur poses of due process analysis. State v. Jdark, 62
Wi, App. 263 (Div. |, 1991) Feb. '92:19

Averaging of breath test results wunder "10 percent
rule" should be taken to three digits, not twd. State

v. Cascade District Court, 62 W. App. 587 (Dwv. 1,
1991) WMarch "92:15

Correction regarding LED editorial advice on urine
testing. April '92:19

DW arrestee's right to additional breath or blood
test. Aug. '92:19

I mplied consent warnings per RCW 46.20.380(2) support
revocation of drivers' licenses; drivers' refusals of
testing preclude issuance of occupational drivers'
| i censes. Burnett v. DOL and Gasaway v. DOL, 66 W.
App. 253 (Div. IT, 1992) Jan. '093:19
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Court finds probable cause for vehicular homcide
arrest in booze and adm ssions and circunstances of
accident; therefore, blood was lawfully taken w thout
consent under RCW 46. 20. 308. State v. Dunivin, 65 W.
App. 501 (Div. II, 1992) Jan. '093:19

DW arrestee's right to pre-BAC test consult wth
counsel satisfied where public defender contacted by
phone, and arrestee's private attorney could not be
called due to SCAN authorization problem Seattle v.
Sandhol m 65 Wh. App. 747 (Div. 1|, 1992) Feb. "93:18

| NDECENT EXPOSURE ( RCW 9A. 88. 010)

Former "public indecency"” statute covered defendant's
activity wthin his hone of indecent exposure to
passi ng pedestrians. State v. Chiles, 53 Wi. App. 452

(Div. Il, 1988) Nov. '89:16

| ndecent exposure may be charged for conduct which
occurs in private |ocation. State v. Dubois, 58 W.
App. 299 (Div. |, 1990) Cct. '90:17

| NDECENT LI BERTI ES ( RCW 9A. 44. 100)

In "indecent liberties" case, adult victims incapacity
to consent to "sexual contact" can be proven by proof

of either "nental incapacity” or "nmental defect".
State v. Van Vlack, 53 Wi. App. 86 (Div. 1, 1988)
Sept. "89:19

Lips an "intimate part” in some circunstances under
i ndecent liberties statute. State v. RP., 67 W. App.
663 (Div. 1, 1992) March '93:109. Court of Appeals’
decision was l|ater reversed by State Suprenme Court
holding that |ips cannot be an "intimate part." 122

Wi. 2d 735 (1993)
| NDI AN/ TRI BAL LAW ENFORCEMENT

Tribal officer had authority to: (a) stop speeding
driver to determne if tribal nenber and (b) detain him
for WBP as suspected non-Indian DW. State v. Schnuck,
121 Wh. 2d 373 (1993) Nov. '93:07

| NFANCY DEFENSE ( RCW 9A. 04. 080)

Evidence insufficient to overconme presunption that
ei ght-year-old not capable of crine. State v. KRL.,
67 Wr. App. 721 (Div. II, 1992) June '93:11
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| NSANI TY DEFENSE ( RCW 9A. 12. 010)

"Irresistible inpulse" variation on insanity defense
rej ect ed. State v. Potter, 68 Wi. App. 134 (Dv. 11,
1992) April "93:20

| NTERROGATI ONS AND CONFESSI ONS

Mranda -- Post-conviction, pre-sentence confession by
jailed defendant to his probation officer was tainted
by lack of Mranda warnings. State v. Sargent, 111
Wh. 2d 641 (1988) Jan. '89:04

"I"I'l talk to ya but | don't wanna waive ny rights"”
does not constitute a Mranda waiver. State v. @i eb,
52 Wh. App. 573 (Div. IIl, 1988) Jan. '89:18

Counsel assignnent/request at arraignnent triggers
Edwards rights on unrelated crines. State v. Stewart,
53 Wi. App. 150 (Div. 11, 1989) April "89:05 The
Appeals Court ruling in Stewart was reversed by the
State Suprene Court on Cctober 26, 1989. See Jan.
' 90: 03

No M randa warnings required in roadside questioning of
DW suspect. Pennsylvania v. Bruder, 488 US 9
(1988) May ' 89:05

Sixth Amendnent allows contact with charged defendant
after he consults counsel. State v. Petitclerc, 53 W.
App. 419 (Div. I, 1989) May '89:07. Later case |aw has
inpliedly overruled Petitclerc.

NOTE: Results of survey of prosecutors re:
interrogations law. My '89:10

Article: “Initiation of Contact" Rules Under The Fifth
and Si xth Anendnents. June '89:1-7

"If and when you go to court" l|anguage in Mranda
warning not violative of Fifth Anendnent. Duckworth v.
Eagan, 492 U.S. 195 (1989) Sept. '89:14

Probabl e cause/focus standard rejected as trigger to
M randa warnings requirenent. State v. Short, 113
Wh.2d 35 (1989) Cct. '89:13

Request for counsel at arraignment on one charge does
not, under the Fifth or the Sixth Amendnent, trigger
"initiation of contact”™ rule on unrelated, uncharged
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crimes. State v. Stewart, 113 W.2d 462 (1989) Jan.
' 90: 03

Mranda warnings support waiver of Sixth Amrendnent
rights. State v. Visitacion, 55 Wi. App. 166 (Dv. I,
1989) Jan. "90:13

M randa waiver issue resolved against defendant who

wanted to be "off the record.” State v. Heggins, 55
Wr. App. 591 (Div. |, 1989) Jan. '90:15

No express waiver requi r ement for ext raj udi ci al
guestioning of juvenile. State v. Blair, 56 Wh. App.
209 (Div. I, 1989) March '90:15

Where otherwi se valid waiver of rights obtained, fruits
of interrogation in violation of Jackson's Sixth
Arendnent "initiation of contact” rule may be used to
i npeach def endant. M chigan v. Harvey, 494 U S. 344
(1990) May ' 90: 07

Probabl e cause arrest which violates Payton rule does
not require suppression of incrimnating statenents
made at station house if statenents voluntary and
M randa satisfied. New York v. Harris, 495 US. 15

(1990) June ' 90: 06

Undercover officer need not Mrandize jailed suspect
before engaging him in talk about uncharged crine.
IIlinois v. Perkins, 496 U S. 292 (1990) Aug. '90:04

|ssue of what constitutes "interrogation®™ of DW
arrestee addressed; nost field sobriety tests are not
"interrogation.". Pennsyl vania v. Miniz, 496 U S. 582

(1990) Aug. ' 90: 06

M randa waiver valid even though defendant refused to
make a witten statenent. State v. Manchester, 57 W.

App. 765 (Div. |, 1990) Sept. "90:14

Detective may testify about volunteered statenments in
inmate-initiated call; tel ephone conversations between
police and suspects are generally not "custodial."
State v. Denton, 58 Wh. App. 251 (Div. I, 1990) Cct.
"90: 01

Frisk, questioning without Mranda warnings in Terry
stop held to be |awful. State v. WIKkinson, 56 W.
App. 812 (Div. I, 1990) Cct. "90:03

Wrds "wi thout charge” need not be part of Mranda
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warning to indigent. State v. Hutton, 57 Wh. App. 537
(Div. I, 1990) Cct. '90:06

Statenments volunteered by arrestee while officer trying
to Mrandize him adm ssible. State v. Wrl, 58 W.
App. 443 (Div. |11, 1990) Cct. '90: 14

Jai l ed defendant's adm ssi on excluded because detective
initiated contact with him after he had exercised his
Si xth Anendnent rights at arraignnent. State v. Royer,

58 Wh. App. 778 (Div. Il, 1990) Nov. '90:05

Juvenile Mranda warning wth brief decl i nati on
expl anation just passes mnuster. State v. Spearnman, 59
Wh. App. 323 (Div. I, 1990) Jan. "'91:15

Psychol ogi st's institutional interview should have been
preceded by M randa warnings. State v. Post, 59 W.
App. 389 (Div. I, 1990) Jan. '91:19

Edwards "initiation of contact” rule violated by
officer's reinitiation of contact with arrestee who had
consulted counsel after asserting right to counsel.

M nnick v. Mssissippi, 498 U S. 146 (1990) Feb. "91:01

Si xth Amendnent confrontation clause bars adm ssion of
confessions of murder co-participants who refused to
testify at defendant's trial. State v. Wl chel, 115
Wh. 2d 708 (1990) March '91:03

13-year-old of borderline IQ had capacity to waive his
Mranda rights. State v. Massey, 60 Wi. App. 131 (D v.
[T, 1990) April '91:07

Law enforcenent interrogators need not tell custodial
suspect of attorney's phone call before obtaining
Mranda waiver or continuing an interrogation in
pr ogr ess. State v. Earls, 116 W.2d 364 (1991) My
'91: 02

"Harmess error”™ rule applies where trial court
erroneously admts coerced confession. Arizona V.
Ful m nante, 113 L. Ed.2d 302 (1991) June '91:02

Sixth Amendnment "initiation of contact” bar doesn't
apply to uncharged crines. McNeil v. Wsconsin, 115
L. Ed. 2d 158 (1991) Sept. '91:10

Oficer's statenent to suspect that invocation of
Mranda rights ill-advised taints suspect's subsequent
initiation of contact wth officer. Col lazo .
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Estelle, 49 OL 1391 (9th Cr. 1991) Nov. '91:02

Using potential co-defendant as interpreter unlawf ul
under M randa. State v. Cervantes, 62 Wi. App. 695
(Div. I'TT, 1991) Jan. "92:16

"Go f. . . yourself" is asserton of Mranda right to
silence and subsequent gquestioning 1s unlawful;
harm ess error rule applies, however. State v. Reuben,
62 Wi. App. 620 (Div. IIl1, 1991) Jan. '92:16

No "interrogation” occurred in officers' bedside vigil
at hospital. State v. Peerson, 62 Wh. App. 755 (Div.
I, 1991) Feb. '92:03

Request for attorney in post-arrest, pre-appearance
screening by public defender nmay invoke right to
counsel under Washington court rules, even through
request wouldn't trigger constitutional protections.

State v. Geer, 62 W. App. 779 (Div. I, 1991) Feb.
"92: 05
Juvenile's Mranda waiver invalid due to officer's

| e
unwi tting deception. State v. Allen, 63 W. App. 623
(Div. 11, 1991) April "92:06

Mranda Update: Arrest -- not Terry seizure,not focus
-- 1s sole trigger to warnings requirenent. My '92:02

Statenment to responding officer volunteered. State v.

McWatters, 63 Wh. App. 911 (Div. I11, 1992) July "92:11
Mranda: W repeat -- functional equivalent of arrest
sole trigger to warnings requirenment. July '92:21
Article: More on Mranda "custody" trigger. Sept .
' 92: 02

No Mranda warnings required where reasonable officer
woul d not expect incrimnating response to question as
to who had called police. State v. Richnond, 65 W.
App. 541 (Div. |, 1992) Sept. "92:12

Prenedi t at ed and ext ended unl awf ul cust odi al
interrogation of suspect after he requests an attorney
may result in Cvil Rghts Act liability. Cooper .
Dupni k, 963 F.2d 1220 (9th Gr. 1992) Nov. '92:02

Court alnost gets it right on Mranda trigger issue;

neither focus, nor nere tenporary restriction on
freedom triggers warnings need. On  issue of
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sufficiency of MP evidence, Court holds that odor of
intoxicants plus admssion of recent drinking are
sufficient support for MP conviction. State v. Walton

(Jeffrey), 67 Wi. App. 127 (Div. |, 1992) Jan. '93:09

No Fifth Amendnment violation where police declare to
interrogation  suspect t hat they wll talk to
prosecutor, but then nmake no other promses. State v.
Put nam 65 Wh. App. 606 (Div. I, 1992) Jan. '93:15
State wins on Mranda "interrogation" issue where

guestion of "current address" asked in booking process;
no "interrogation” in ordinary booking address request.
State v. Walton (Bobby Gene), 64 Wh. App. 410 (Dv.
ITT, 1992) Jan. "93:15

M randa Not e: M randa custody test revisited -- Miniz
is irrelevant to custody issue. Feb. '93:03

Mranda Note: No special field sobriety test warnings
requirenent. March '93:02

Psychol ogi st's post-conviction interview at prison not
subject to Mranda. State v. Post, 118 Wh.2d 596
(1992) March "93: 03

Article: "Initiation of Contact" rules under Fifth and
Si xth Amendnents. April '93:02

Wom ng deputy's Mranda warnings satisfy federal
constitution; out-of-state officer's actions need not
satisfy Washington constitution. State v. Koopman, 68

Wi, App. 514 (Div. I, 1992) My '93:15
Flowchart to "Initiation of Contact" article. May
'93:19-21

M randa warni ngs required where CCO tal ks to parol ee at
jail. State v. WIlis, 64 W. App. 634 (Div. II11,
1992) June '93:10

Mental ly disabled defendant held to have voluntarily
wai ved Mranda rights. State v. Cushing, 68 Wh. App.

388 (Div. |, 1993) June '93:13
Duration of "initiation of contact" bar under Fifth
Anendnent renmi ns unresol ved. US vVv. Geen, 53 CL

2001 (1993) July '93:05

Federal prosecutor's neeting wth charged defendant
ruled violative of ethics rule but not a reason to
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di sm ss case absent prejudice to defendant. U. S
Lopez, 52 CrL 1545 (9th Gr. 1993) July '93:06

No "cat out of the bag" rule under Mranda? State v.

Al | enby, 68 W. App. 657 (Div. |, 1992) Cct. '93: 18

Si xth Amendnent confrontation clause -- non-testifying
co-defendant's hearsay statenments to girlfriend neet
very restrictive Sixth Anmendnent “reliability" test,
but adm ssi ons to detective duri ng cust odi al

interrogation by detective do not. State v. Rice,
Wh. 2d 549 (1993) Nov. '93:02

| NTI M DATI NG A JUDGE (RCW 9A. 72. 160)

"Intimdating a judge" statute construed. State .

Kepiro, 61 Whr. App. 116 (Div. I, 1991) Nov. '91:19

Indirect threat toward judge sufficient to support
conviction for intimdating a judge. State v. Hansen,

67 Wi. App. 511 (Div. |, 1992) Feb. '93:15. Affirned

by State Supreme Court. 122 Wh.2d 712 (1993).
| NTI M DATI NG A W TNESS (RCW 9A. 72. 110)

"Intimdating a witness" can't be charged where neither

of ficial proceeding nor crimnal i nvestigation

pending at tinme that threat is nade. State v. WI ey,

57 Wh. App. 533 (Div. |, 1990) Sept. "90:11.
statute has si nce been anended to cover
i nvestigation situations.

| NTOXI CATI ON DEFENSE

Voluntary intoxication resulting in "blackout” is no
defense to a statutory rape charge, because crine of
statutory rape has no nental state elenent. State v.

Swagerty, 60 Wh. App. 830 (Div. Il, 1991) Dec. '91:16

Def endant charged with attenpted rape not entitled to
assert defense of voluntary intoxication because he
failed to show how intoxicants affected his nental

st ate. State v. @Gllegos, 65 Wi. App. 230 (Dv.
1992) May '93:17

Voluntary intoxication defense applies to all drugs,

not just al cohol. State v. Hackett, 64 Wh. App.
(Div. |, 1992) May '93:18

JURI SDI CTI ON OF FEDERAL, STATE COURTS
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Premedi tation, abduction occurring within the state's
territorial jurisdiction gives state authority to

prosecute capital nurder even though killing took place
at Fort Lew s. State v. Lane, 112 Wi.2d 464 (1989)
Cct. '89:16

U S. Federal court has jurisdiction to try defendant
abducted from Mexico at behest of feds. us. .
Al varez- Machain, 119 L.Ed.2d 441 (1992) Sept. '92:05

JUVEN LE JUSTI CE

Statute mandating HV testing of all persons convicted
of sexual offenses applies to both juvenile and adult
sexual offenders and is constitutionally valid. In Re
A B C D E 121 w.2d 80 (1993) July '93:16

KI DNAPPI NG ( Chapt er 9A. 40 RCW

"Subst anti al st ep” evi dence supports att enpt ed
ki dnappi ng convi cti on. State v. Billups, 62 W. App.
122 (Div. I, 1991) Feb. '92:15

LABOR LAW

Correctional officers are not "uniformed personnel”
under binding arbitration |aw Yaki ma County Deputy
Sheriff's Assoc. v. Yakinma County, 111 Wh.2d 854 (1989)
March ' 89: 01

LEQ SLATI ON

Washi ngton Legislation -- 1989 -- Part One: July: 3-20;
Part Two: August: 1-14; Part Three: Septenber: 2-13;
Part Four: Cctober: 1-13

Washi ngton Legislation -- 1990 -- List of 1990
enact nent s: June '90:19; Part One: July '90:11; Part
Two: Aug. '90:20; Part Three: Sept. '90:14; Part Four:
Cct. '90:18

Washi ngton Legislation -- 1991 -- Part One: Aug.
'91:01; Part Two: Sept. '91:01; Part Three: Cct.
'91:02;; Further Notes: Nov. '91:19

Washi ngton Legislation -- 1992 -- Part One: June '92:
1-20; Part Two: July '92:1-11

Article: 1992 DV anendnents did not change nandatory
arrest. Sept. '92:04
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Washi ngton Legislation -- 1993 -- Part One: July
'93:03; Part Two: Aug. '93:1-22; Part Three: Sept.
'93:1-15; Part Four (i ncludes conplete LED index of
1993 legislation): Cct. '93:2-8

LI M TATI ONS PERI ODS

Limtation period for failure to appear one year;
offense is not continuing. State v. Kl unp, 61 Wi App.
911 (Div. 11l, 1991) March '92:12

LI NEUPS, PHOTO | DENTI FI CATI ONS AND SHOWJPS

LGSS,

LCST

State may force lawfully jailed prisoner into |ineup
relating to "other crinmes.” State v. Doleshall, 53 W.
App. 69 (Div. |, 1988) March '89:17

Photo nontage identification procedure ok even when
suspect presently in custody. State v. Royer, 58 W.
App. 778 (Div. II, 1990) Nov. '90:05

I dentification procedure where single photograph shown
to wtness was "inpermssibly suggestive" but did not
viol ate due process. State v. Mupin, 63 Wh. App. 887
(Div. 111, 1992) Sept. "92:20

DESTRUCTI ON OR FAI LURE TO PRESERVE EVI DENCE

"Bad faith" standard established for police failure to
preserve evidence. Arizona v. Youngblood, 488 U S. 51
(1988) Feb. '89:01

Defendant's claim of "failure to preserve evidence
fails because evidence (a) never existed and (b) would
have been cumul ative anyway. State v. Wasson, 54 W.
App. 156 (Div. 11, 1989) Nov. "89:18

Toxi cologist's datamaster breath test protocols need
not be WAC d; invalid sanple code nessages did not have
to be preserved. State v. Straka, 116 Wir. 2d 859 (1991)
Nov. '91:04

State's failure to preserve evidence, court's adn ssion
of human-tracker's testinmony, do not taint nurder
conviction; preneditation proven. State v. Otiz, 119
Wh. 2d 294 (1992) Sept. '92:06

PROPERTY, CLAIM5S TO

Airport luggage x-ray operator loses claim to seized
drug noney. Farrare v. Cty of Pasco, 68 Wh. App. 459
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(Div. 111, 1992) My '93: 17
MALI Cl OUS M SCHI EF (Chapter 9A. 48 RCW

Destruction of comunity property nmay result in
mal i ci ous m schief conviction. State v. Webb, 64 W.
App. 480 (Div. |, 1992) Jan. '93:12

M NOR | N POSSESSI ON ( RCW 66. 44. 270)

County ordinance prohibiting mnors from appearing in
public after consumng |iquor invalidated. State v.
Truong, 117 Wh.2d 63 (1991) Aug. '91:17

M P conviction supported by beer breath, enpty beer
bottles, admi ssions. State v. Preston, 66 Wi. App. 494
(Div. 11, 1992) Cct. '92:08

|SSUE 1: Court alnost gets it right on Mranda trigger
I ssue; neither focus nor nere tenporary restriction on
freedom triggers warnings need. [|ISSUE 2: Qdor of
i nt oxi cants pl us adm ssi on of recent dri nki ng
sufficient support for MP conviction. State v. Walton
(Jeffrey), 67 Wr. App. 127 (Div. |, 1992) Jan. "93:09

M LI TARY LEAVE

Public enployees on annual active duty mlitary
training leave entitled to 15 working days |eave.
Washi ngton Federation of State Enployees v. State
Personnel Board, 54 Wh. App. 305 (Dv. Il, 1989) Sept.
"89:18

M SAPPROPRI ATI ON OF RECORD ( RCW 40. 16. 020)

Title 9A definition of "officer” applies to
"m sappropriation of record” char ge under RCW
40. 16. 020. State v. Korba, 66 Wh. App. 666 (Div. II,

1992) June '93:10

MURDER ( Chapter 9A. 32 RCW

Premeditation evidence supports first degree nmnurder
convi ction. State v. Wldegiorgis, 53 W. App. 92
(Div. 1, 1988) Nov. "89:11

Firefighter's death caused "in furtherance of" arson:
first degree felony murder conviction reinstated. State
v. Leech, 114 Wh.2d 700 (1990) Sept. '90:03

Premeditation, Payton issues anong nany addressed in
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case involving nurder of tribal police officer. State
v. Hoffrman, 116 Wh.2d 51 (1991) April '91:04

Charge of attenpted First Degree Murder cannot be based
on extrene indifference killing because attenpt charge
requires proof of intent. State v. Dunbar, 117 W. 2d
587 (1991) April '92:05

State's failure to preserve evidence, court's adn ssion
of human-tracker's testinmony, do not taint nurder
conviction; preneditation proven. State v. Otiz, 119
Wh. 2d 294 (1992) Sept. '92:06

Murderer |oses on theory that hospital's termnation of
life support, not him caused death of his victim
State v. Yates, 64 Wi. App. 345 (Div. |1, 1992) Feb.
"93:16

Evidence of substantial step sufficient to support
attenpted nurder convictions. State v. Hale, 65 W.
App. 752 (Div. 111, 1992) June '93:14

MUTUAL Al D PEACE OFFI CER PONERS ACT

Peace officer powers act (Ch. 10.93 RCW given narrow
reading in SPD-TPD search; tag-along on other agency's

warrant search not justified by MAPGPA State .
Barthol onew, 56 Wh. App. 617 (Div. |, 1990) April
"90: 03

Article: Issues arise under Mitual A d Peace Oficer
Powers Act of 1985. May '90:09

Vehicle lawmully forfeited to city even though task
force seizure occurred outside city limts -- officers
of seizing agency had consent letter from sheriff
giving them extraterritorial powers. Lynnwood v. $128
Cash, 61 Wh. App. 505 (Div. I, 1991) Jan. "92:12

Mutual A d Peace Oficer Powers Act upheld; court also
hol ds that existence of MAPOPA consent |etter nmay be
proven wi thout docunentary evidence. Chaffari v. DO,
62 Wi. App. 870 (Div. |, 1991) Feb. '92:17

Washi ngton Mitual A d Peace Oficer Powers Act --
County not liable in assist action because its officers
were subject to "direction and control™ by city police
command staff. Sheinb v. Bengston, 64 Wi. App. 545
(Div. 111, 1992) Jan. "93:18

OBSTRUCTI NG ( RCW 9A. 76. 020)
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Flight from Terry stop constitutes "obstructing".
State v. Hudson, 56 Wi. App. 490 (Div. 1, 1990) April
"90: 16

OPEN CONTAI NER LAW (Non-traffic)

Qpen container law (non-traffic -- see RCW 66.44.100)
applies to container in car parked in public place
which is not a highway. State v. Vriezema, 62 Wh. App.
437 (Div. |, 1991) Jan. '92:07

PAWNBROKERS ( Chapt er 19. 60 RCW

Pawnbroker's multiple fees add up to excessive interest
under 19.60 RCW Wenat chee v. Johnston, 68 Wh. App.
697 (Div. 111, 1993) Nov. "93:13

PERJURY, FALSE SWVEARI NG (Chapter 9A 72 RCW

Qat h under insurance policy not "authorized by |aw' for

pur poses of false swearing statutes. State v. Hovrud,
60 Wi. App. 573 (Div. II, 1991) Cct. '91:19
POLI CE DOGS

Evi dence sufficient to support conviction for harmng a
police dog. State v. Kisor, 68 Wh. App. 610 (Dv. II,
1993) Nov. '93:18

POLYGRAPH

Note re case addressing constitutionality of polygraph
statute. April '89:01

Pol ygraph stipulation nmust be in witing to be
adm ssible in crimnal prosecution. State v. Trader,
54 Wh. App. 479 (Div. |1, 1989) Nov. '89:20

Statute authorizing pol ygraph testing of applicants for
| aw  enf or cenent wor d- pr ocessi ng posi tions uphel d
agai nst privacy challenge. O Hartigan v. Dept. of
Personnel, 118 Wh.2d 111 (1991) March "92:02

PREEMPTI ON
No conflict between state nmalicious mschief statute
and Seattle's property destruction ordinance. Seattle
v. Barrett, 58 Wh. App. 698 (Div. |, 1990) Dec. '90:17

PRI VATE SECURI TY GUARD, PRI VATE DETECTI VE REGULATI ON
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Article: Cimnal violations of private security guard

and private detective licensing laws -- Part |. May
' 93: 02
Article: Cimnal violations of private security guard
and private detective licensing laws -- Part IIl. June
' 93: 02

PROSTI TUTI ON AND RELATED OFFENSES

There need be no "prostitution® for there to be
"permtting prostitution”. State v. Johnson, 61 W.
App. 235 (Div. |, 1991) Cct. '91:16

State need not prove act of prostitution to prove crine
of permtting prostitution; sting upheld. State .
Johnson (Janice Ann), 119 Wh. 2d 167 (1992) Cct. "92:05

PUBLI C RECORDS, ACCESS TO COURT RECORDS AND PROCEEDI NGS

Public records disclosure act does not exenpt factual

guestionnaire responses. Yacobellis . Cty of
Bel | i ngham 55 Wh. App. 706 (Div. I, 1989) March 90: 21
"Wbrk product”, perfornmance evaluations get protection

under Public D sclosure Act, chapter 42.17 RCW Dawson
v. Daly, 120 Wh.2d 782 (1993) My '93:10

Public Disclosure Act does not require that poli
di scl ose unsubstantiated report of child abuse. G
of Tacoma v. Tacoma News, 65 Wi. App. 140 (Div. TII,
1992) June '93:17

I ce
t
I,

Law to protect ID of <child sexual assault victins
violates state constitutional nandate for open access
to courts. Allied Daily Newspapers v. Eikenberry, 121
Wh. 2d 205 (1993) July "93:16

RAPE AND OTHER SEX OFFENSES ( Chapter 9A. 44 RCW

Statutory rape defendant's reasonable belief that
victims age between 14 and 16 didn't bar crimnal
conviction; it just lowered the classification of his

crinme. State v. Dodd, 53 Wh. App. 178 (Div. |, 1989)
Cct. '89:17

No mental state elenment for third degree rape. State
v. Elnore, 54 Wh. App. 54 (Div. |, 1989) Nov. '89:12

Sl eeping person is "physically helpless" for purposes

42




of indecent liberties statute. State v. Puapuaga, 54

Wr. App. 857 (Div. |, 1989) Feb. '90:19

Sexual activity wth a child by neans of an
instrunentality constitutes "sexual contact"” under
i ndecent |iberties statute. State v. Brown, 55 W.
App. 738 (Div. II, 1989) Feb. '90:19

"Comruni cation with mnor for immoral purposes” doesn't
apply to adult's request for sex to 16 year-old. State
v. Danforth, 56 Wh. App. 133 (Div. 1, 1989) March
"90: 21

Sex crimnal |oses argunment for 1988 "w ndow' period in
limtations statute. State v. Horn, 59 Wh. App. 664
(Div. 11, 1990) April '91:15

Proving "sexual contact"” elenent of child nolesting |aw
requires nore than nere evidence of touching intinmate
parts through victinms clothing. State v. Powell, 62
Wi, App. 914 (Div. III, 1991) Feb. '92:09

"Substantial step" evidence supports attenpted rape
conviction. State v. Jackson, 62 Wh. App. 53 (Div. I,
1991) Feb. '92:15

Child nolesting is not a |lesser included crine in rape
of a child. State v. Saiz, 63 Wr. App. 1 (Dv. I1I,
1991) Feb. '92:18

I ndecent liberties -- sexual touching alone not
"forcible conpul sion". State v. Rtola, 63 Wi App.
252 (Div. 11, 1991) March "92:08

"Forci bl e conpul si on" evi dence supports rape

conviction. State v. Soderquist, 63 Wi. App. 144 (Div.
[11, 1991) March "92:10

"Forci ble conpulsion” elenent of second degree rape
statute not net by evidence. State v. Wisberg, 65 W.
App. 721 (Div. II, 1992) June '93:16

RENDERI NG CRI M NAL ASSI| STANCE (Chapter 9A. 76 RCW

First degree rendering crimnal assistance does not
require that assisting party have know edge of degree
of principal's underlying crinme. State v. Anderson, 63
Wi, App. 257 (Div. |, 1991) April '92:12

RES JUDI CATA/ COLLATERAL ESTOPPEL
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State may crimnally prosecute after failing to neet
its burden of proof in a dependency proceeding. State
v. (Oeveland, 58 Wh. App. 634 (Dv. I, 1990) Dec.
"90: 17

RESTI TUTI ON

Sentencing court my not order that defendant's
property in police custody be sold to neet restitution
obligation. State v. Nelson, 53 Wh. App. 128 (Div. I,
1988) Nov. '89:15

Juvenile court may require assailant to pay for
victinms' psychol ogi cal counseling. State v. Landrum
66 Wi. App. 779 (Div. |, 1992) Feb. '93:21

RI CO ANTI - PROFI TEERI NG

There is no right under forfeiture laws or federal
constitution for defendant to use forfeitable funds to
retain crimnal defense counsel. US. v. Mnsanto, 45
Cr 3133 (1989) and Caplin Drysdale v. US., 45 CL 3143
(1989) Sept. '89:15

Source of attorney fees not protected from disclosure
as state seeks special inquiry proceedings in crimnal
profiteering case. State v. Sheppard, 52 Wi. App. 707
(1988) Nov. '89:13

ROBBERY (Chapter 9A.56 RCW (See al so Theft)

Using force to retain previously stolen property is
"robbery”; Mranda waiver adequate despite defendant's

r ef usal to make a witten statenent. State .
Manchester, 57 Wh. App. 765 (Div. I, 1990) Sept. "90: 14

Use of force to retain property previously stolen
wi thout force is robbery. State v. Handburgh, 119
Wh. 2d 284 (1992) Sept. '92:10

SEARCH AND SEI ZURE
Anticipatory Warrants

Article in FBI Bulletin addresses issue of anticipatory
search warrants. Sept. '90:21

Note: anticipatory warrants revisited. Prior note re:
July 1990 FBI Law Enforcenent Bulletin discussed. Dec.
'91:13
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Anticipatory search warrants revisited. July '92:20

Booki ng Search

Booki ng inventory search of purse following arrest on

warrant with $25 bail provision invalidated because
officers failed to give arrestee an opportunity to post
bai | . State v. Goria Smth, 56 Wi. App. 145 (Dv.

[11, 1989) March "90:12; see also Feb. '91:18

Booking inventory |awful because opportunity to post
bai | provi ded. State v. Ward, 65 Wh. App. 900 (D v.
[11, 1992) Nov. '92:16

Joria Smth rule against booking searches of persons
arrested on  bail warrants given "holding cell
exception”; failure to obtain witten supervisor
aut hori zation for strip search per RCW 10.79 does not
require exclusion of evidence if verbal authorization
given. State v. Harris, 66 Wh. App. 636 (Div. |, 1992)
Jan. '93:13

Border Search Exception To Warrant Requirenent

Custons officers' search of ferry travelers doesn't
qualify as border search. State v. Quick, 59 Wh. App.
228 (Div. 1, 1990) Jan. '91:10

Carroll Doctrine

"Bright |ine" rule continues for container searches
under Carroll Doctrine's car search exception to
war r ant requirenent; however, because  of Ri nger
precedent, state and local officers in Washington wll
not be directly affected by precedent. California v.
Acevedo, 114 L.Ed.2d 619 (1991) Sept. '91:14

Confidential Informant Protection

Trial court order to disclose identity of confidential
i nformant reversed. State v. Vargas, 58 Wi. App. 391
(Div. 111, 1990) Nov. "90:13

No Franks hearing is necessary where defendant nerely
alleges police informant's actions were instigated by
police. State v. More, 54 Wh. App. 211 (Div. |, 1989)
Dec. '90:18

Informant credibility established but defense claim
that warrant affiant nmade false statements requires
that record be made of in canera hearing. State v.
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Sel ander, 65 Wh. App. 134 (Div. 11, 1992) Nov. '92:17

No need for in canera hearing re identity of C where
entrapnent clai munsupported. State v. Vazquez, 66 W.
App. 573 (Div. I, 1992) Feb. '93:13

Even if defendant correctly guesses ID of C, court
need not tell himof Cl's in camera testinony if C not
a police agent or a guilt witness. State v. Stansbury,
64 Wr. App. 601 (Div. |, 1992) Feb. '93:14

Consent Search Exception To Warrant Requirenent

"Head of household” nmay lawfully consent to search of
dependent child's room State v. Summers, 52 Wh. App.
767 (Div. 1, 1988) Feb. '89:07

If present, a co-tenant mnust be asked for consent to
search jointly occupied prem ses. State v. Leach, 113
Wh. 2d 735 (1989) Feb. '90:03

Consent to police entry not inplied where occupant
nerely wal ks away from a conversation with officers and
enters his apartnent. U S. v. Shaibu, 46 L 1470 (9th
Gr. 1990) May '90:09

Third party consent to search nmay be valid based on
"apparent authority" of consenting party. [Ilinois v.
Rodri guez, 497 U. S. 177 (1990) Aug. '90:08

Consent to search may be voluntary even if it follows a
forcible arrest. State v. Flowers, 57 Wi. App. 636
(Div. 1, 1990) Sept. "90:12

Request for consent to search prefaced by explanation
that vehicle would be secured and a warrant sought was
proper. State v. Lesley Wayne Smth, 115 Wh.2d 775
(1990) March "91: 06

Consent to search vehicle 1is consent to search
containers in vehicle as well. Florida v. Jineno, 114
L. Ed. 2d 297 (1991) Aug. '91:14

Asking seated bus passenger for consent to search
| uggage not a "seizure" per se. Fl orida v. Bostick,
115 L. Ed. 2d 389 (1991) Sept. '91:06

Oficer's request for consent after deciding not to
cite driver held unlawful "seizure." State .
Tijerina, 61 Wh. App. 626 (Div. Il1l, 1991) Cct. "91:12
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Consent to search car is consent to search containers
in car. State v. Mieller, 63 W. App. 720 (Div. I,
1991) May '92:17

House guest could not consent to police entry to arrest
resi dent. State v. Ryland, 65 Wh. App. 806 (Dv. I,
1992) COct. '92:12. Court of Appeals' decision reversed
by State Supreme Court -- see next entry.

Overni ght guest may have had authority to admt police
to residence. State v. Ryland (Suprene Court No. 59,

466- 0) Departnent 11 of the Washi ngton Suprene Court
reverses a decision of the Court of Appeals reported at
65 Wh. App. 806 (Div. 1, 1992) OCct. '92:10. Court

remands for new suppression hearing. Jan. '93:09
Note: re "Validity of Consent”. Nov. '92:20
Landl ord's consent to police entry of house invalid as

| ease not expired. State v. Birdsong, 66 Wi. App. 534
(Div. 1, 1992) Jan. '93:14

I ntoxi cated suspect's denmand that police cone inside
while he refused to step outside constituted consent to

entry. State v. Cyrus, 66 Wh. App. 502 (Div. |, 1992)
Jan. '93:14

Bui l ding inspector's non-consenting entry into house
ruled an unlawful search. State v. Browning, 67 W.
App. 93 (Div. 1, 1992) Feb. '93:11

Consent to enter honme not valid where given: (1) after
officers state they'lIl "go get a search warrant if
consent to enter is denied,” and (2) PC for a warrant
absent. State v. Apodaca, 67 Wh. App. 736 (Div. II11I,
1992) WMarch "93:13

Oficer's deception as to purpose of entry request
destroys consent. State v. MCorey, 70 Wh. App. 103
(Div. 1, 1993) Cct. "93:12

Court disapproves officer's request for consent to
search after traffic stop conpleted. State .
Cantrell, 70 Wh. App. 340 (Div. II, 1993) Cct. "93:21.
Revi ew pending in State Suprene Court.

Deat h Scene Searches

Warrant| ess nurder scene search survives scrutiny under
plain view rationale. State v. Stevenson, 55 Wi. App.
725 (Div. 11, 1989) Feb. "90:13
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DNA Dat a Bank Bl ood Dr aws

Statute mandating blood draw, DNA testing for violent
of fenders and sexual offenders upheld. State .
Aivas, et. al., 122 Wh.2d 73 (1993) Dec. '93:18

Entry to Arrest -- Payton Rul e

Search warrant required to execute arrest warrant for
"tenporary guest” in hone. Perez v. Simons, 859 F.2d
1411 (9th Gr. 1988) Jan. '89:01

In non-exigent situation, forcibly entering house to
secure it while seeking search warrant unlawful;
"i ndependent source" saves search under warrant. State
v. Hall, 53 Wh. App. 296 (Div. 111, 1989) April '89:12

"Hot pursuit” of traffic violator did not justify entry
of his hone to arrest him Seattle v. Atschuler, 53
Wh. App. 317 (Div. 1, 1989) April "89:17; My '89:19;
See also Altschuler v. Seattle, 63 W. App. 389 (Dv.
|, 1991), not reported in LED In Altschuler 11, a
different panel of Division I of the Court of Appeals
criticizes the restrictive view of "hot pursuit”
authority taken in Altschuler 1.

Overni ght guest has privacy interest under Payton rule.
M nnesota v. Oson, 495 U.S. 91 (1990) June '90:02

Probabl e cause arrest which violates Payton rul es does
not require suppression of incrimnating statenents
made at station house. New York v. Harris, 495 U S 14
(1990) June ' 90: 06

Premeditation, Payton issues anong nany addressed in
case involving murder of tribal police officer. State
v. Hoffrman, 116 Wh.2d 51 (1991) April '91:04

Exi gencies justify arrest of fleeing DW suspect in her
door way. State v. Gffith, 61 Wh. App. 35 (Div. 111,
1991) Sept. "91:18

Payton/ Steagald Rule: A search warrant is a good idea
but a search warrant is not required to enter a
person’'s own residence to arrest him an arrest
warrant plus reason to believe the person is present is
the standard. A search warrant is necessary for entry
of a 3rd party residence to arrest a non-resident.
Aug. '92:19
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Warrantl ess arrest on unenclosed porch declared to be
viol ation of Payton's-entry-to-arrest rule. State v.
Sol berg, 66 Wh. App. 66 (Div. 1, 1992) Nov. '92:10.
The Court of Appeals' ruling regarding the porch arrest
was subsequently reversed by the State Suprene Court,
which held that the porch is a "public" area, and
therefore the warrantless arrest was lawful. 122 Wh. 2d
688 (1993) Jan. '94 LED: 03

I ntoxi cated suspect's denmand that police cone inside
while he refuses to step outside constitutes consent to
entry. State v. Cyrus, 66 Wh. App. 502 (Div. |, 1992)
Jan. '93:14

Consent to enter home not valid where given: (1) after
officers state they'lIl "go get a search warrant if
consent to enter is denied,” and (2) PC for a warrant
absent. State v. Apodaca, 67 Wh. App. 736 (Div. I1I,
1992) March "93:13

Not e: Evidence of (1) hit-run, car-bicycle accident,
(2) alcohol use, and (3) erratic driving may justify
forcible entry of home to arrest. Nov. '93:19

Execution: Tinme Limts On Serving Search Warrant

Search warrants for controlled substances are subject
to same 10-day execution rule as other warrants. State
v. Thomas, 121 Wh.2d 504 (1993) Aug. '93:22 Not e:
this decision affirnmed a Court of Appeals decision
reported at 65 Wh. App. 347 (Dv. 1, 1992) and
appearing in the Cct. '92 LED at 16.

Exi gent G rcunst ances/ Energency Sear ch/ Communi ty Car et aki ng
Functi on

Strong snell of ether justifies warrantless entry of

hone under "exigency" exception. State v. Downey, 53
Wi, App. 543 (Div. |, 1989) June '89:12

Warrantless car search upheld based on "exigent
ci rcunst ances”; court | eaves "probable cause car
search” restrictions of R nger intact. State .

Patterson, 112 Wh.2d 731 (1989) Sept. '89:15

911 "hang-up call,” responding officer's observation
justify warrantless entry of premses to search for
domestic violence victim State v. Lynd, 54 Wh. App.
18 (Div. I, 1989) Nov. '89:07

Marijuana plants were in "plain view' when officer saw
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them whil e responding to donmestic violence call. State
v. Yoder, 55 Wi. App. 632 (Div. Il, 1989) Jan. '90:19

Exigency justifies warrantless search for donestic
vi ol ence suspect. State v. Raines, 55 Wi App. 459
(Div. 1, 1989) Jan. '90:10

"Community care-taking function"” justifies search of
clothing of man 1in effort to assist mn found
unconsci ous; search ok despite officer's belief that no
medi cal enmergency presently existed. State V.
Hut chi son, 56 Wh. App. 863 (Div. II, 1990) May " 90: 16

Emergency entry of house to |look for suspects neets
objective and subjective standards for |aw ul ness.
State v. Barboza, 57 Wh. App. 822 (Div. |, 1990) Cct.
"90: 17

Entry of house to investigate possible burglary fails
to neet objective exigency test as officers did not
have reasonabl e basis for believing anyone presently in
house. State v. Morgavi, 58 W. App. 733 (Div. 11,
1990) Nov. "90:10

Door of residence left open on a sumrer night does not
provi de objective justification for warrantless police
entry; entry neets subjective, but not objective, test
for exigent circunstances and hence is unlawful. State
v. Swenson, 59 Wr. App. 586 (Div. |, 1990) Feb. '91:16

EMI search qualifies as energency search; no doctor-
patient privilege applies to comuni cati ons between EMI
and person being assisted; even if privileged, the
privilege rules would not apply in testing the validity
of a search warrant affidavit. State v. Cahoon, 59 W.
App. 606 (Div. II1, 1990) March '"91:09

Exi gencies justify arrest of fleeing DW suspect in her
doorway. State v. Giffith, 61 Wh. App. 35 (Dwv. |11,
1991) Sept. "91:18

No exi gency, no energency where officers testified that
they had no reason to believe anyone was still inside
just-burgled residence. State v. Miir, 67 Wr. App. 149
(Div. 1, 1992) Feb. '93:08

Not e: Evidence of (1) hit-run, car-bicycle accident,
(2) alcohol use, and (3) erratic driving may justify
forcible entry of home to arrest. Nov. '93:19

| npound, I nventory Exception to Warrant Requirenent

50



I nventory of vehicle seized under drug forfeiture |aw
uphel d. State v. MFadden, 63 Wh. App. 435 (Dv. 1,
1991) April "92:07 (This is not a true "inpound" case,
but the |aw governing the inventory follow ng seizure
was anal ogi zed by the Court to Inpound-Inventory |aw)

I nventory search of closed container invalid where
police agency has no vehicle inventory policy; court

would allow such inventory where agency policy
aut hori zes. Florida v. Wlls, 495 U S 1 (1990) July
' 90: 02

Custodial arrest of wunlicensed driver, inpoundnent of

car invalidated. State v. Barajas, 57 Wi. App. 556
(Div. 111, 1990) July "90:05

Oficer's know edge of continuing |icense violations
justifies wvehicle inpound under RCW 46.20.435(1).
State v. difford, 57 Wh. App. 124 (Div. 111, 1990)
July "90: 07

I ncident to Arrest (Non-vehicle Search)

Search is "incident to arrest”™ if PC for custodi al
arrest is present, despite lack of formal arrest and
officer's lack of subjective intent to make arrest.

State v. Brantigan, 59 Wh. App. 481 (Div. 1, 1990) Feb.
"91: 05

Del ayed post-arrest search of fanny pack held not
"incident to arrest”. State v. Smth (dayton Donal d),
61 Wh. App. 482 (Div. TII, 1991) Sept. '91:16. The
State Suprene Court subsequently reversed the Court of
Appeal s' decision -- see entry bel ow

Lawf ul ness of search incident to arrest determ ned by
facts at tinme of arrest; sonme containers seized at
arrest may have greater privacy protection than others.
State v. Gammon, 61 Wh. App. 858 (Div. 1, 1991) Cct.
' 91: 09. Ganmon has since been overruled; see the
entries imediately below regarding State v. dayton
Donald Smth and State v. Lowi nore.

Del ayed search of fanny pack detached during arrest was
"incident to arrest”. State v. dayton Donald Smth,
119 Wh. 2d 675 (1992) Nov. "92:04

Correction note regarding State v. dayton Donald
Smth, reported in Novenber '92 LED at 16, explaining
that the fanny pack search in that case was held by the
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State Suprene Court to be lawful. Jan. '93: 20

Mental disorder statute justifies enmergency detention

and I|limted search of large handbag; PC arrest
justifies search of small pouch inside |arger bag as a
search incident to arrest. State v. Lowinore, 67 W.
App. 949 (Div. |, 1992) March "93:15

I nci dent To Arrest (Vehicle Search)

Search of purse seized from vehicle incident to
driver's arrest upheld under Stroud. State v. Fladebo,
53 Wh. App. 116 (Div. 1, 1988) May '89:16; Court of
Appeal s’ ruling affirned by State Supreme Court at 113
Wh. 2d 388 (1989) Jan. '90: 04.

Oficers may search nearby car incident to arrest of
very recent occupants of car. State v. Fore, 56 W.
App. 329 (Div. 111, 1989) March '90: 05

Warrantl ess search of vehicle permtted incident to
arrest of passenger. State v. Cass, 62 W App. 793
(Div. 11, 1991) Nov. '92:06

Custodial arrest lawful per se for traffic offenses
listed in RCW 10.31.100(3); search of vehicle incident
to arrest for these crines also per se |lawul. State
v. Reding, 119 W.2d 685 (1992) Dec. '92:17

Informant's undi scl osed pending charges don't negate
probable cause; 9.73 requirenents net; search of
recently occupied vehicle incident to arrest near the
vehicle lawful. State v. Lopez, 70 Wh. App. 259 (Div.
[11, 1993) Nov. '93:15

Intentional or Reckless Qmi ssion of Facts by Affiant-officer

Jai

Omssion of certain facts from affidavit not fatal to
search warrant. State v. Garrison, 118 W.2d 870
(1992) Cct. '92:02

Informant's credibility established but claim that
warrant affiant mnade false statenents requires that
record be nmade of in canmera hearing. State .
Sel ander, 65 Wh. App. 134 (Div. 11, 1992) Nov. '92:17

|, Prison Searches

Departnment of Corrections' cross gender pat-search
policy neets constitutional challenge. Jordan .
Gardner, 953 F.2d 1137 (9th Cr. 1992) My '92:05. The
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full court subsequently reversed the three-judge
panel's decision, declaring the cross-gender patdowns
in the prison setting to be "cruel and unusual." 986
F.2d 1521 (9th Gr. 1993) July '93:09

Knock And Announce Rul e

Wher e occupant of home opens door to knock of uniformed
officers, and the officers announce that they have a
search warrant, the officers may lawfully enter the
prem ses without waiting for the occupant to grant or
refuse adm ssion. State v. Shelly, 58 W. App. 908
(Div. 11, 1990) Dec. "90:13

Fi ve-second wait after knock-and-announce satisfies RCW
10. 31.040 under totality of the circunstances. State
v. @rcia-Hernandez, 67 Wh. App. 492 (Div. |, 1992)
Feb. "93:09

Par ol ee/ Probati oner Sear ches

Convi ct ed defendant rel eased pendi ng appeal has reduced
privacy expectation. State v. Lucas, 56 Wh. App. 236
(Div. 1, 1989) My '90: 17

Particul arity Requirenent

Warrant did not authorize outbuildings search for
marijuana grow operation; affidavit did not support
house search. State v. Kelley, 52 Wi. App. 581 (Dv.
1, 1988) Jan. '89:12

Warrant description satisfies particularity rule; good
faith exception to exclusionary rule would have saved

the search warrant anyway. State v. Salazar, 59 W.
App. 202 (Div. |, 1990) Jan. '91:12

Child por nogr aphy search war r ant survives PC,
overbreadth challenge -- after severance of invalid
portions of warrant. State v. Perrone, 59 Wh. App. 687
(Div. I, 1990) May '91:16. State Supreme Court

subsequently reversed Court of Appeals and invalidated
the warrant; see next entry.

"Child pornography” war r ant fails 4th  Amendnent
particularity test. State v. Perrone, 119 Wh. 2d 538
(1992) Nov. '92:04

Use of "line trap" for source of phone calls not
restricted in any way by Chapter 9.73 privacy |aw
however , conmput er hacker search war r ant fails
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particularity test. State v. Riley, 121 W.2d 22
(1993) July '93:10

Pl ain View Doctrine/ OQpen View Doctrine

Marijuana plants were in "plain view' when officer saw
them whil e responding to domestic violence call. State
v. Yoder, 55 Wi. App. 632 (Div. Il, 1989) Jan. '90:19

"Open view' observation during Terry stop is not a
"search". State v. Gover, 55 W. App. 252 (Div. 1,
1989) March "90: 20

| nadvertent discovery not an elenent of "plain view
doctri ne. Horton v. California, 496 U S. 128 (1990)
Aug. '90:02

Qpen view of open beer cans lying on their sides in
vehicle doesn't justify entry of vehicle to investigate
"open container” |aw violation. State v. Sistrunk, 57
Wr. App. 210 (Div. III, 1990) Sept. "90:10

Evidence seen by officer filmng crine scene per
warrant in plain view State v. Wight, 61 W. App.

819 (Div. I, 1991) Jan. '92:14
Pretext, plain view, exigent circunstances issues
resolved 1n favor of state; no "inadvertence"
requirenent for plain view seizure. State v. Goodin,
67 Wh. App. 623 (Div. Il, 1992) March '93:17

Pr et ext
Pretext, plain view, exigent circunstances issues
resolved 1n favor of state; no "inadvertence"
requirenent for plain view seizure. State v. Goodin,
67 Wh. App. 623 (Div. Il, 1992) March '93:17

Pri soner Searches

State DOC s "cell tag" rule constitutionally applied to
i nmat e. In re Anderson, 112 Wh.2d 546 (1989) Sept.
' 89: 18

Privacy Expectations, Scope of Protection

Hel i copter surveillance at 400 feet is not a Fourth
Anendnent "search.” Florida v. Riley, 488 U S. 445
(1989) May ' 89:03

Tenporary seizure and K-9 sniff of mailed package based
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on informant's report upheld. State v. Stanphill, 53

Wi, App. 623 (Div. |11, 1989) June "89:14

Consti tutional protection of privacy prohibits
officer's look over toilet stall door. Tukwi la V.
Nal der, 53 WA. App. 746 (Div. |, 1989) Sept. "89:17

No federal or state constitutional privacy protection
for garbage at curbside. State v. Boland, 55 Wh. App.
657 (Div. 11, 1989) Jan. '90:04. See entry below re:
State Suprene Court reversal of Court of Appeals
deci si on.

LSD seized in strip search by job corps supervisors
excluded. State v. Sweeney, 56 Wh. App. 42 (Div. |11,
1989) March "90: 21

Sobriety checkpoint program held reasonable under
Fourth Amendnent. M chi gan Departnent of State Police
V. Sitz, 496 U S. 414 (1990) Aug. "90:08

Closed gate at entrance to long driveway establishes
privacy right for honeowner. State v. Ridgway, 57 W.
App. 915 (Div. II, 1990) Sept. "90:04

Ruse entry into crack house |awful because occupants
had no privacy interest in house which was open for
business. State v. Hastings, 57 Wh. App. 836 (Dv. I,
1990) Sept. "90:06

Gar bage at cur bsi de pr ot ect ed by Washi ngt on
constitution's Article 1, Section 7. State v. Bol and,
115 Wh. 2d 571 (1990) Jan. '91:02

Search of alien's foreign residence not covered by
Fourth Anmendnent. U S. v. Verdugo-Uquidez, 494 U.S.
259 (1990) March '91:02

Privacy protections of state and federal constitutions
do not preclude warrantless seizure of blood from
vehicular homcide arrestee under authority of RCW
46.20.308. State v. Curran, 116 Wh.2d 174 (1991) April

' 91: 03

Privacy protections violated in search for nmarijuana
pat ch. State v. Ferro, 64 Wh. App. 181 (Div. 111,
1992) July "92:17

Expectation of privacy non-existent or at |east very
limted in open comrercial crack house; undercover
officers' use of ruse to gain consent to entry not
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subject to threshold reasonabl e suspicion requirenent.
State v. Hastings, 119 Wi.2d 229 (1992) Aug. '92:07

No privacy protection for trespassing canper. State v.
Pent ecost, 64 Wh. App. 656 (Div. 111, 1992) Aug. "92:16

Apartnent dunpster search does not violate privacy
right of visitor. State v. Rodriguez, 65 W. App. 409
(Div. 111, 1992) Cct. "92:06

Film | ab nanager was not a police agent in delivering
photo negatives to police; no constitutional privacy
protection for negatives given to commercial devel oper
anyway. State v. Walter, 66 W. App. 862 (Dv. I,
1992) Feb. "93:12

No privacy protection for suspect where phone conpany

gave police billing information identifying the man and
giving his address -- the phone nunber was |isted, but
wi t hout address, and under another's nane. State .
Faydo, 68 Wh. App. 621 (Div. 111, 1993) Cct. '93:09

Monitoring of nunbers comng to lawfully seized pager
wi thstands statutory and constitutional challenges.
State v. Wjtyna, 70 Wh. App. 689 (Div. |, 1993) Dec.
"93: 20

Private G tizen Search

Paranmedic's search was a private citizen search;
infjured person's statenent to responding officer
volunteered. State v. McWatters, 63 Wi. App. 911 (Div.
L1, 1992) July "92:01

Film |l ab manager not police agent in delivering photo
negati ves to pol i ce; no constitutional privacy
protection for negatives given to commercial devel oper
anyway. State v. Walter, 66 W. App. 862 (Dv. I,
1992) Feb. "93:12

Pr obabl e Cause To Search

Af fidavit fails to establish confidential citizen
informant's credibility. State v. Mckle, 53 Wh. App.
39 (Div. Ill, 1988) March '89:08

"Controlled" drug buy through unidentified "m ddl eman®
est abl i shes probabl e cause. State v. Mejia, Preciado,
111 Wh. 2d 892 (1989) April '89:01

Affidavit's recitation of informati on from unidentified
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"citizen" satisfies t wo- pr onged Agui | ar - Spi nel | i
probabl e cause standard. State v. Payne, 54 Wh. App.
240 (Div. 111, 1989) Sept. "89:18

Eyewi t ness report provides probable cause to support
search warrant. State v. Rodriguez, 53 Wh. App. 571
(Div. 111, 1989) Sept. "89:18

Confidential "citizen informant” shown to be credible
in search warrant affidavit. State v. Dice, 55 W.
App. 489 (Div.l, 1989) Dec. '89:15

Confidential ten-year-old "citizen" informant shown to
be credible. State v. WIlke, 55 Wh. App. 470 (Div.lI,
1989) Dec. '89:17

Affiant's failure to note informant's recantation in
prior case addressed; recantation destroys PC State

v. Jones, 55 Wi. App. 343 (Div. II, 1989) Jan. '90:07
Affidavit for search of suspected "grow house"
est abl i shes probabl e cause; el ectri cal usage

information lawfully included in affidavit despite
violation of RCW 42.17.314. State v. Maxwell, 55 W.

p. 446 (Div. 111, 1989) Jan. "90:17 (reversed at 114
Wh. 2d 761 (1990) Sept. '90:03

Marijuana grow case: "Citizen informant” status found,
stal eness argunent rejected. State v. Dobyns, 55 W.
App. 609 (Div. |, 1989) Jan. '90:18

| nadvertent msrepresentation in affidavit doesn't
require suppression. State v. Mrse, 55 Wh. App. 188
(Div. 111, 1989) Feb. '90:08

Controlled buy plus corroboration provides probable
cause to search for drugs; inaccuracy in address does
not destroy warrant under "particularity” requirenent.

State v. Lane, 56 Wh. App. 286 (Div. 111, 1989) April
'90: 11
Pr obabl e cause: reliability of cani ne, human
information sources established. State v. Goss, 57
Wr. App. 549 (Div. |, 1990) Aug. '90:13
Affidavit based on report of child victim of attack
neets probable cause standard. State v. Medcal f, 58
Wi, App. 817 (Div. Il, 1990) Nov. '90:08

EMI search qualifies as energency search; no doctor-
patient privilege applies to conversations between EMI
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and person being assisted; even if privileged, the
privilege rules would not apply in testing the validity
of a search warrant affidavit. State v. Cahoon, 59 W.

App. 606 (Div. II1, 1990) March '"91:09

"Spontaneity" of child hearsay statenment, "staleness”
of probable cause information addressed. State .
Young, 60 WA. App. 95 (Div. |, 1991) April "91:13

St at enment agai nst penal i nterest establishes PC
veracity of informant. State v. Estorga, 60 Wh. App.
298 (Div. 11, 1991) May '91:07

Child porn search warrant affidavit fails probable
cause test because information stale and because
governnent fails to match its pedophile profile to the
suspect . State v. Roger D. Smth, 60 Wh. App. 592
(Div. I, 1991) June '"91:18

Cl credibility established; strip search during warrant
excution reasonabl e. State v. Colin, 61 W. App. 111
(Div. 11l, 1991) Cct. '91:14

Affidavit recounting confidential citizen informant's
story fails to establish PC State v. Ibarra, 61 W.
App. 695 (Div. II, 1991) Nov. '91:06

Court of Appeals interprets state constitution; applies
two-pronged test for infornmant-based probable cause;
declines to apply good faith exception to exclusionary
rul e. State v. CGawey, 61 W. App. 29 (Div. 111,
1991) Nov. "91:09

Affidavit information regarding nude photos of mnor
not "stale" for probable cause purposes. State .
Bohannon, 62 Wh. App. 462 (Div. Il, 1991) Dec. "91:19

Mot el manager's observation of bindles, snell of diesel
fuel key to PC. State v. Garcia, 63 Wh. App. 868 (Div.
[11, 1992) July '92:13

PC based in part on officer snelling growi ng marijuana.
State v. Renboldt, 64 W. App. 505 (Div. 111, 1992)
Aug. '92:12

Informant credibility established but defense claim
that warrant affiant nmade false statements requires
that record be made of in canera hearing. State v.

Sel ander, 65 Wh. App. 134 (Div. 11, 1992) Nov. '92:17

Report by informant that "friend"” had nade one purchase
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of drugs at residence did not establish PC to search
residence. State v. Bittner, 66 Wh. App. 534 (Div. I,
1992) Jan. '93:13

No need for in canera hearing re identity of C where
entrapnent clai munsupported. State v. Vazquez, 66 W.
App. 573 (Div. I, 1992) Feb. '93:13

Informant's undi scl osed pending charges don't negate
probable cause; 9.73 requirenents net; search of
recently occupied vehicle incident to arrest near the
vehicle lawful. State v. Lopez, 70 Wh. App. 259 (Div.
11, 1993) Nov. '93:15

Protective Sweeps

"Protective sweep" of residence following arrest ok if
supported by individualized "reasonable suspicion” of
danger. Maryland v. Buie, 494 U S. 325 (1990) My
' 90: 02

Mot or vehicle trunk checks in "high risk felony stops”
-- what are the limts? My ' 90: 04

School Adm ni strator Searches

LSD seized in strip search by job corps supervisors
excluded. State v. Sweeney, 56 Wh. App. 42 (Div. |11,
1989) March "90: 21

Warrantless trunk search of student's vehicle by high
school authorities upheld. State v. Slattery, 56 W.
App. 820 (Div. I, 1990) May '90: 13

Scope O Search Under A Warrant

Court addresses issues of what to do with evidence and
charges where officers greatly exceed search warrant
aut hori zati on. State v. Marks, 114 Wh.2d 724 (1990)
Sept. '90:02

Evidence seen by officer filmng crine scene per
warrant in plain view State v. Wight, 61 Wh. App.
819 (Div. I, 1991) Jan. '92:14

Storage | ocker held next door to apartnent unit wthin
scope of warrant authorizing search of apartnent.
State v. Llamas-Villa, 67 Wh. App. 448 (Div. |, 1992)
Feb. "93:06

Search of occupant's pants during narcotics warrant
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execution unlawf ul . State v. Lee, 68 Wh. App. 253
(Div. 1, 1992) April "93:10 (Note "correction notice"
re Lee in June '93 LED at 20). Case is now on review
in State Suprene Court, but is now captioned "State V.
Hll."

Securing Prem ses Wiile Search Warrant |s Sought

Court wupholds securing premises from the outside while
a search warrant based on PC is sought. State V.
Sol berg, 66 Wrh. App. 66 (Div. I, 1992) Nov. '92:10

St andi ng to Chal |l enge Search

No standing to challenge search of vehicle where
def endant had denied any connection to vehicle at the
time of arrest. State v. Foul kes, 63 Wh. App. 643
(Div. 1, 1991) Sept. "92:19

Automatic standing doctrine in |inbo. State v. Zakel,
119 Wh. 2d 563 (1992) Nov. '92:06

Strip Search

Cl credibility established; strip search during warrant
execution reasonable. State v. Colin, 61 Wi. App. 111
(Div. 11l, 1991) Cct. '91:14

Joria Smth rule against booking searches of persons
arrested on  bail warrants given "holding cell
exception”; failure to obtain witten supervisor
aut hori zation for strip search per RCW 10.79 does not
require exclusion if verbal strip search authorization
given. State v. Harris, 66 Wh. App. 636 (Div. |, 1992)
Jan. '93:13

Tel ephoni ¢ Wrr ant

SELF

Oficer's testinony alone can't save tel ephonic warrant
affidavit where recording was either not nade or was
erased. State v. Mers, 117 W.2d 332 (1991) Nov.
' 91: 03

DEFENSE/ DEFENSE OF OTHERS

Sel f-defense reinbursenent statute requires separate
proceeding which is to be conducted under civil |aw
standards. State v. Watson, 55 Wh. App. 320 (Div. 11,
1989) May ' 90:19

Doctrine of "inperfect self-defense” does not apply in
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Washi ngt on. State v. Bergeson, 64 Wi. App. 355 (Div.
11, 1992) Feb. "93:16

SENTENCI NG
Trial court has limted authority to nodify sentence
i nposed under SRA. State v. Shove, 113 Wi. 2d 83 (1989)
Nov. ' 89: 07

Def endant's knowl edge that <co-participant armed not
necessary for sent enci ng enhancenent under RCW
9. 94A. 125. State v. Bilal, 54 Wh. App. 778 (Div. I,
1989) May ' 90:19

M chigan |aw nmandating sentence of |ife w thout parole
for possessing significant quantity of cocaine held not
"cruel and unusual" punishnent. Harnmelin v. M chigan,
59 LW4839 (1991) Sept. '91:15

"Victim inpact" evidence may be admssible in death
penalty cases. Payne v. Tennessee, 59 LW 4814 (1991)
Sept. '91:15

Enhanced penalty for drug delivery near schools upheld,
but enhancenent for delivery near school bus route
stops invalidated. State v. Lua, 62 Wi. App. 34 (Div.
[11, 1991), State v. Coria, 62 Wi. App. 44 (Div. |11,

1991) Nov. "91:19. The State Suprene  Court
subsequently reversed the Court of Appeals on the
sent ence enhancenent i ssue, uphol di ng t he
constitutionality of the |aw 120 Wh.2d 156 (1992)
Feb. '93:05

LED Editor's note explains that nost deci si ons
interpreting the sentencing laws are not digested in
the LED. Dec. '91:11

Vehi cul ar homcide restitution order upheld - deceased
victims child support paynment obligation nust be paid.
State v. Young, 63 Wi. App. 324 (Div. I1, 1991) April
'92:19

Bank surveillance costs may be included in burglary
restitution order. State v. Smth (Joseph D.), 119
Wh. 2d 385 (1992) Cct. "92:05

Evi dence sufficient to support convi ction for

conspiracy to deliver controlled substance. State v.
Smith, 65 Wh. App. 468 (Div. |, 1992) June '93:15
Statute nmandating HV testing of all convicted of
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sexual offenses applies to both juvenile and adult
sexual offenders and is constitutionally valid. In Re
A B C D E 121 Wwh.2d 80 (1993) July '93:16

Sexual notivation sentence enhancenent for juvenile
of fenders uphel d. State v. Halstein, 122 W.2d 109
(1993) Dec. '93:20

SEX OFFENDER REGQ STRATI ON STATUTE

Sex offender registration statute not violative of ex
post facto provision of constitution. State v. Tayl or,
67 Wr. App. 350 (Div. |, 1992) June '93:10

Conmunity Protection Act's provisions for conmtnent of
sex predators upheld. In re Young and 1In re
Cunni ngham 122 W. 2d 1 (1993) Dec. '93:17

SEXUAL EXPLO TATI ON OF CHI LDREN (Chapter 9.68A RCW

Laws prohibiting sexual exploitation of children and
patroni zing of juvenile prostitutes upheld; conpelled
H 'V test of convicted defendant ruled unlaw ul. State
v. Farmer, 116 Wh. 2d 414 (1991) May '91: 04

SI XTH ANMENDVENT AND RELATED STATE LAW PROVI SIONS (See
I nterrogati ons and Confessi ons)

Violation of attorney contact rule justifies trial
court's dismssal of charges. Seattle v. Owck, 53
Wh. App. 53 (Div. 1, 1988) March '89:14. See entry
below re: State Suprenme Court reversal of Court of
Appeal s’ deci sion.

Sixth Amendnent allows officer's contact with charged

def endant after defendant consults counsel. State v.
Petitclerc, 53 Wi. App. 419 (Div. 1, 1989) My ' 89:07.
Petitclerc has since been inpliedly overrul ed.

DW arrestee's phone call to attorney need not be
af forded conplete privacy. Seattle v. Koch, State v.
Hanson, 53 Wh. App. 352 (Div. I, 1989) May '89:14

In non-DW case, wongful police denial of access to
counsel does not warrant dism ssal of charges absent
showi ng of actual prejudice to defendant's ability to
present defense. Seattle v. Owck, 113 W.2d 823
(1989) March '90: 03

No Sixth Amendment violation in asking jailed burglar
about uncharged crines. State v. Stone, 56 Wh. App.
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153 (Div. 111, 1989) March '90: 16

Jail ed defendant's adm ssion excluded because detective
initiated contact with him after he had exercised his
Si xth Anendnent rights at arraignnent. State v. Royer,
58 Wh. App. 778 (Div. IIl, 1990) Nov. '90:05

Si xth Amendnent confrontation clause bars adm ssion of
confessions of mnurder co-participants who refused to
testify at defendant's trial. State v. Wl chel, 115
Wh. 2d 708 (1990) March '91:03

Di smssal of DW charges not appropriate renedy where
police unlawfully deny telephonic attorney contact in
pre-breath test situation. Spokane v. Kruger, 116
Wh. 2d 135 (1991) April '91:04

Sixth Amendnment "initiation of contact” bar doesn't
apply to uncharged crines. McNeil v. Wsconsin, 115
L. Ed. 2d 158 (1991) Sept. '91:10

Co-def endant's out-of-court confession adm ssible under
reliability standard. State v. Hutcheson, 62 Wh. App
282 (Div. |, 1991) Feb. "92:18

Confrontation clause challenge fails -- established
hear say exceptions support adm ssion of child hearsay
even though no showing by state of "unavailability" of
the child witness to testify. Waite v. Illinois, 116
L. Ed. 2d 848 (1992) My '92:04

Si xth Amendnment confrontation clause -- non-testifying
co-defendant's hearsay statenments to girlfriend neet
very restrictive Sixth Arendnent reliability test, but
adm ssions to detective during custodial interrogation
by detective do not. State v. Rice, 120 Wh.2d 549
(1993) Nov. '93:02

"SMALL ANI MAL" ORDI NANCE

Seattle "smal | ani mal " or di nance wi t hst ands
constitutional challenge. Ramm v. City of Seattle, 66
Wh. App. 15 (Div. |, 1992) June "93: 20

SPEEDY TRI AL

Speedy trial rule -- release of defendant during
initial 60-day period extends speedy trial period to 90
days. State v. Kelley, 60 Wh. App. 921 (Dv. |, 1991)
April '92:18
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STANDI NG

Appeal s Court declines to follow Sinpson plurality on
"automatic standing". State v. Zakel, 61 W. app. 805
(Div. 11, 1991) Nov. '91:13

No standing to challenge search of vehicle where
def endant had denied any connection to vehicle at the
time of arrest. State v. Foul kes, 63 Wh. App. 643
(Div. 1, 1991) Sept. "92:19

Automatic standing doctrine in |inbo. State v. Zakel,
119 Wh. 2d 563 (1992) Nov. '92:06

TAVPERI NG WTH A W TNESS ( RCW 9A. 72. 120)

Attenpting to get conplainant to "drop the charges” may
constitute w tness tanpering. State v. Renpel, 53 W.
App. 799 (Div. I, 1989) Cct. '89:16. Court of Appeals’
rul i ng subsequently reversed; see next entry.

"Tanpering with a wtness" statute gets narrow ng
const ructi on. State v. Renpel, 114 W 2d 77 (1990)
Aug. '90:10

THEFT AND RELATED OFFENSES (Chapter 9A.56 RCW (See al so Robbery)

Intent to deprive under theft statute need not be
intent to permanently deprive. State v. Konok, 54 W.
App. 110 (Div. I, 1989) Nov. '89:13

"Joyriding" statute does not apply to taking of
not or boat . State v. Martin, 55 Wi. App. 275 (Dv. 1,
1989) Feb. '90:18

Proof of intent to permanently deprive not required for
"theft"™ conviction. State v. Konpk, 113 Wi 2d 810
(1989) March '90: 04

Welfare fraud statute does not contain elenent of
"intent to deprive". State v. Delcanbre, 55 Wh. App.
681 (Div. |, 1989) May "90:19

Under theft statute, value of stolen forged check not
equal to face value on check as it would be with an un-
forged <check; only third degree theft conviction
possi bl e where person steals forged check. State v.
Skor pen, 57 Wh. App. 144 (Div. 11, 1990) Sept. '90: 10

Using force to retain previously stolen property is
"robbery”; Mranda waiver adequate despite defendant's
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r ef usal to make a witten statenent. State .
Manchester, 57 Wh. App. 765 (Div. |, 1990) Sept. "90: 14

Price tag is evidence of "value" in theft prosecution
if proper foundation is laid. State v. Farrer, 57 W.
App. 207 (Div. I, 1990) Cct. '90:09

Attorney charged with theft of client funds may testify
t hat deceased | oaned or gave him noney; "state of m nd"
testinony not hearsay, deadman statute not applicable.

State v. Hamlton, 58 Wh. App. 229 (Div. 111, 1990)
Jan. "91:08

Arranging return of |eased property negates know edge
el ement of RCW 9.45.062. State v. Al exander, 59 W.
App. 900 (Div. I, 1990) April "91:11

“"Intent to deprive" not an elenent of welfare fraud.
State v. Del canbre, 116 Wh.2d 444 (1991) May '91:04

THREATS AGAI NST THE GOVERNOR ( RCW 9A. 36. 090)

Telling counselor that one wll "blow away" Governor

vi ol ates RCW 9A. 36.090, even if threat not conmuni cated

or intended for communication to GCovernor. State v.

Phillips, 53 Wh. App. 533 (Div. 11, 1989) My '89:18
TRAFFI C

Proxi mate cause elenent of vehicular assault statute
expl ai ned. State v. Neher, 52 Wh. App. 298 (Dv. I,
1988) Feb. '89:17; 112 Wi. 2d 347 (1989) Nov. '89:06

Article on developnents in the law re: "Driving while
| i cense suspended/revoked."™ March ' 89: 04

Vehi cul ar hom cide statute (RCW 46.61.520) interpreted
to require causal rel ati onship bet ween al coho
consunption and fatal accident. State v. MacMaster,
113 Wh. 2d 226 (1989) Dec. '89:14

Adm ni strative |icense suspension: 1990 |legislative
proposal . Jan. '90:02

Mandat ory insurance/financial responsibility |aw update
-- WBP policy. Feb. '90:02

Mandat ory i nsurance/ fi nanci al responsibility | aw
update. March '90:02

Certified copy of DOL driving record admssible as
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public record. State v. Mpnson, 113 Wh. 2d 833 (1989)
March ' 90: 04

Mandat ory i nsurance/ fi nanci al responsibility | aw
update. April '90:02

Not e: Mandatory vehicle insurance law. May '90:12
Mandat ory i nsurance |law revisited. June '90:06
Mandatory liability insurance note. July '90:09

Revised note re: Mandatory liability insurance |aw

Sept. '90:21
Inquiry notice" satisfies due process requirenent under
driving with revoked license statute. Seattle .
Fol ey, 56 Wh. App. 485 (Div. I, 1990) Cct. '90:14
Return "uncl ai mred"  of DOL notice of revocation
satisfies notice requirenent of I|icensing |aw State
v. Vahl, 56 wi. App. 603 (Div. I, 1990) Cct. '90:15
Legi sl ative Note: Jurisdiction To Arrest Of The
Public H ghways For Driving Wile Suspended O Revoked.
April '91:18

Mandatory vehicle liability insurance |aw revisited.
Jan. '92:18

Evi dence not sufficient to support "physical control”
conviction. State v. Mxey, 63 Wh. App. 488 (Div. 11,
1991) April '92:10

Evi dence establishes PC to arrest for vehi cul ar
hom cide. State v. MIller, 60 Wh. App. 767 (Div. 111,
1991) April "92:13

Fel ony-eluder who presented no evidence of lack of
awar eness of pursuing officers could not argue that he
was not "subjectively" reckless. State v. Sanpson, 65
Wh. App. 9 (Div. I, 1992) June '93:11

DCOL rem nder regarding citations. July '93:04
TRI AL COURT' S | NHERENT AUTHORI TY

Tri al court has no inherent authority to order
expungenent of conviction records and records of
di spositions adverse to a person. State v. G Kinson,
57 Wh. App. 861 (Div. Il, 1990) Cct. "90:13
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TRESPASS (Chapter 9A. 52 RCW AND RELATED LAWS

Statute defining crinme of disobeying a valid order by
school official to |Ileave school property does not
preclude charge for crimnal trespass in trespass at
school . State v. Shelby, 61 W App. 214 (Dv. I,
1991) Feb. "92:16

UNI FORM CONTROLLED SUBSTANCES ACT (Chapter 69.50 RCW AND OTHER
DRUG LAWG

Article: "lce Stormls Com ng" Nov. '89:01

Appeal s court purports to change evidence standard for
forfeiture hearings, then w thdraws opinion. Rozner v.
Gty of Bellevue, 55 Wr. App. 213 (Div. |, 1989) Jan.
"90: 19

Vehicle  owner challenging forfeiture under RCW
69. 50. 505 has burden of proof. State v. Mchel, 55 W.
App. 841 (Div. II1, 1989) Feb. '90:16

Governnent has burden of proof under preponderance
standard in personal property forfeiture proceedings
under RCW 69. 50. 505. Rozner v. City of Bellevue, 56

Wh. App. 525 (Div. |, 1990) My '90:18. Deci si on
subsequently reversed by State Suprene Court; see entry
bel ow.

State fails to show corpus delicti of possession of
marijuana with intent to deliver. State v. Cobelli, 56
Wr. App. 921 (Div. |, 1990) June '90:17

Presence, proximty to drugs, fingerprint on plate
don't prove "possession". State v. Spruell, Hll, 57
Wr. App. 383 (Div. |, 1990) Aug. "90:17

Evi dence sufficient to support UCSA conviction under
constructive possession theory. State v. Adane, 56 W.

App. 803 (Div. II1, 1990) Sept. '90:09

Specific identity of counterfeit substance need not be
proved under "burn" |aw. State v. Anderson, 58 W.
App. 135 (Div. |, 1990) Cct. "90:12

Sixth Anmendnent right to compulsory process not
applicable in «civil forfeiture actions under RCW
69. 50. 505. Kinder v. Mangan, 57 Wh. App. 840 (Div. I,
1990) Cct. '90:18
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" Manuf act ur e” of controlled subst ances i ncl udes
packaging a substance for one's own use. State V.
Stearns, 59 Wh. App. 445 (Div. |, 1990) Jan. '"91:19.

Court of Appeals' decision subsequently affirmed on
different grounds by State Suprene Court. 119 W. 2d

247 (1992).

Constructive transfer of cocaine supports "delivery”
conviction under UCSA. State v. Canpbell, 59 Wh. App.

61 (Div. I, 1990) Feb. '91:09

Terry stop based on citizen's report of "shots fired"
uphel d. State v. Rice, 59 Wh. App. 23 (Div. I, 1990)
Feb. '91:10

Probable cause standard of drug forfeiture I|aw

resurrected. Rozner v. City of Bellevue, 116 Wi 2d 342
(1991) March '91:02

Certified copy of drug lab report lawfully admtted
into evidence. State v. Sosa, 59 Wh. App. 678 (Div. I,
1990) March '91: 13

RCW 69.53.010(1)does not crimnalize behavior of
| andl ord who discovers tenant's "marijuana grow' and
nerely permts his tenant to continue the illegal
activity. State v. Sigman, 60 Wh. App. 1 (Dwv. II,
1990) April "91:08. This Court of Appeals ruling was
subsequently reversed by the State Suprenme Court; see
entry bel ow

Attenpted transfer of drugs is "delivery" under

controll ed substances act. State v. Cyde E. Johnson,
59 Wh. App. 867 (Div. 11, 1990) April "91:17

Legi sl ative Note: USCA vehicle forfeiture for use of
vehicle to facilitate receipt of illegal drugs. April
'91:18

Attorney Ceneral's pinion declares that coroner may
not use vehicle forfeited by sheriff under RCW
69. 50. 505. May '91:19

Constructive possesson established by proof of dom nion
and control of prem ses. State v. Bradford, 60 W.
App. 857 (Div. 1,1991) July '91:15

Enhanced penalty for drug delivery near schools upheld,
but enhancenent for delivery near school bus route
stops invalidated. State v. Lua, 62 Wi. App. 34 (Div.
[11, 1991), State v. Coria, 62 Wi. App. 44 (Div. |11,
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1991) Nov. '91:19. The Court of Appeals' decision was
subsequently reversed by the State Suprenme Court; see
entry bel ow

No "procuring agent defense"” under Uniform Controlled
Substances Act. State v. Grace, 61 Wi. App. 787 (D v.
I, 1991) Jan. '92:10

Drug paraphernalia usage statute and drug possession
statute are not concurrent statutes. State .
WIllianms, 62 Wh. App. 748 (Div. |, 1991) Feb. '92:14

Conviction for possession of cocaine with intent to
deliver upheld. State v. Zanora, 63 Wh. App. 220 (Div.
[11, 1991) March "92:07

Drug law does crimnalize behavior of Iandlord who
di scovers tenant's grow operation and permts that
tenant to continue illegal activity. State v. Sigman,
118 Wh. 2d 442 (1992) May '92:05

Tacoma's drug loitering law w thstands constitutional
chal  enge. Tacoma v. Luvene, 118 Wi.2d 826 (1992) Aug.
' 92: 09

Defendant not entitled to entrapnent instruction;
evidence sufficient to support VUCSA conviction on
theory that he was acconplice to drug deal. State v.
Galisia, Norgard, 63 Wh. App. 833 (Div. I, 1992) Sept.
'92: 14

Search warrant for controlled substances nmay be
executed in 10 days. State v. Thonmas, 65 Wh. app. 347
(Div. 1, 1992) Cct. '92:16

Real property forfeiture provision of Control | ed
Subst ances Act upheld against constitutional attack.
Tellevik et. al. v. Real Property Known As 31641 West
Rutherford Street, Carnation, etc. et. al., 120 W.2d
68 (1992) and Tellevik et. al. v. 9209 218th N E.,
Rednond, etc. et. al., 120 Wh.2d 68 (1992) Jan. '93:08

Oficer's expert testinony re: significance of |ack of
drug paraphernalia in residence adm ssible to support
UCSA "intent to deliver"” elenent. State v. Sanders, 66
Wr. App. 380 (Div. |, 1992) Jan. '93:16

Drug | aw s enhanced penalty for drug-related crine near
school bus route survives vagueness, equal protection
chal | enges. State v. Coria, 120 Wr.2d 156 (1992) Feb.
' 93: 05
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Needl e exchange program not viol ative of Dr ug
Par aphernalia Act. Health District v. Brockett, 120
Wh. 2d 140 (1992) Feb. "93:06

Factual inpossibility in sting situation no defense to
charge of attenpted possession of controlled substance,
RCW 69. 50.407. State v. Lynn, 67 Wh. App. 339 (Div. I,
1992) Feb. '93:17

Evidence re: testing of random sanple of seized drug
supports finding that entire quantity seized was
cocai ne. State v. Caldera, 66 Wi. App. 548 (Dv. I,
1992) Feb. 793:20

Secured party loses security interest in vehicle if
secured party ignores vehicle forfeiture notice under
RCW 69. 50. 505. Key Bank of Puget Sound v. Gty of

Everett, 67 Wi. App. 914 (Dv. I, 1992) March '93:19
Mere possession of 20 rocks of crack not sufficient
evi dence alone of "intent to deliver.” State v. Brown,
68 Wr. App. 480 (Div. |, 1993) May '93:11

Charges of attenpt to obtain controlled substance from
doctor based on use of false name does not require
proof that doctor actually relied on false nane. State

v. Donald, 68 Wh. App. 543 (Div. III, 1993) My '93:13
Evi dence sufficient to support convi ction for
conspiracy to deliver controlled substance. State v.
Smith, 65 Wh. App. 468 (Div. |, 1992) June '93:15

Evidence in undercover sting sufficient to support
conviction for attenpted possession of drugs even
t hough undercover officers actually had no drugs;
"factual inpossibility" no defense to charge. State v.
Roby, 67 Wh. App. 741 (Div. 11, 1992) June '93:18

Trace amount of coke in baggies does not support charge
of possession with intent to deliver wthout other
evi dence of delivery intentions. State v. Robbins, 68
Wi, App. 873 (Div. I, 1993) Nov. '93:12

Cvil forfeiture laws subject to "excessive fines"
chal | enge under the Ei ghth Amendnment. Austin v. United
States, 125 L.Ed.2d 488 (1993) Dec. '93:15

VAGUENESS DOCTRI NE

Seattl e's phone harassnent ordi nance upheld. Seattle

70



v. Dale B. Huff, 111 Wh.2d 923 (1989) Nov. '89:06

Yakima's "pit bull" ordinance survives constitutional

"vagueness" and "overbreadth" attacks. Aneri can Dog

Owmers v. Gty of Yakima, 113 Wi 2d 213 (1989) Dec.

"89: 14

Right to resist unlawful arrest limted; "lawfully

arresting” phrase in "resisting” ordinance not void for
|)

vagueness. Seattle v. Cadigan, 55 Wi. App. 30 (Div.
1989) Feb. '90:19

Seattle's "prostitution" loitering ordinance neets
constitutional standards. Seattle v. Slack, 113 W. 2d
850 (1989) March '90: 04

Seattle's pedestrian interference ordinance survives
constitutional challenge. Seattle v. Wbster, 115
Wh. 2d 635 (1990) March '91: 04

Crimnal statute regulating prearrangenent contracts
for cenetery goods or services not vague. State v.
Hanson, 59 WA. App. 651 (Div. I, 1990) April '91:16

Tacoma drug loitering law not void-for-vagueness.
Tacoma v. Luvene, 118 Wh. 2d 826 (1992) Aug. '92:09

Statute nmaking intentional exposure to HV second
degree assault is not void-for-vagueness. State .
Stark, 66 Wh. App. 423 (Div. 11, 1992) Feb. '93:16

Drug |l aw s enhanced penalty for drug crines near school
bus routes not void-for-vagueness. State v. Coria, 120
Wh. 2d 156 (1992) Feb. '93:05

W LDLI FE PROTECTI ON

Dog stanp requirenment of RCW 77.32.350 requires that
all in hunting party have a dog stanp. State v. Essex,
57 Wh. App. 411 (Div. |11, 1990) Cct. '90:15

Killing a doe door during buck season prohibited by RCW
77.16.020(1) despite inprecise |anguage of statute.
State v. Rhodes, 58 Wi. App. 913 (Div. 11, 1990) Jan.
"91:19

State hunting law nmay proscribe hunting authorized by
treaty if state law i s necessary conservation neasure.
State v. McCornmack, 117 Wh.2d 141 (1991) Nov. '91:05

"I nnocent owner" defense of ganme forfeiture statute
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applies if owner can show either (a) no know edge or

(b) no consent; J.MS. Farns could show neither.
J.MS. Farns v. Dept. of WIdlife, 68 W. App. 150
(Dv. TTT, 1992) April "93:21

WORKPLACE SAFETY REGULATI ONS
Article regarding  hepatitis, H'V protection for
of ficers: "Respect Yourself, Protect Yourself" by P.B.
Ni cholls, Seattle Police Departnment. Cct. '91:07

P.B. N cholls, SPD:. "Bloodborne pathogens' protection
update." Jan. '93:03
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